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Development Department  
Private Sector and  
Affordable Housing Policy Division  
 
 
Steve Farrell  
Clerk to the Communities Committee  
The Scottish Parliament  
Edinburgh  
EH99 1SP  

Victoria Quay  
Edinburgh EH6 6QQ  
 
 
 
Telephone: 0131-244 5511  
Fax: 0131-244 0948  
David.Rogers@scotland.gsi.gov.uk  
http://www.scotland.gov.uk  
8 September 2005  

 
 
Dear Mr Farrell 
 
HOUSING (SCOTLAND) BILL: FURTHER INFORMATION ON SINGLE 
SURVEY AND PURCHASER’S INFORMATION PACK  
 
In Paragraph 329 of its Stage 1 report on the Housing (Scotland) Bill, the 
Communities Committee called on the Executive to provide it with further 
information on how it expects that the Single Survey and Purchaser’s 
Information Pack (PIP) would operate.  
 
I attach a paper which sets out the latest position as regards the Single 
Survey and PIP and their expected operation, including more detail on 
important areas raised by the Committee in its report. I hope that this 
information will be useful to the Committee in its further scrutiny of the Bill.  
 
 
Yours sincerely  

DAVID ROGERS  
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THE SINGLE SURVEY AND PURCHASER’S INFORMATION PACK 
 
This paper provides further information on the Single Survey and Purchaser’s 
Information Pack. The Executive notes that in making its request for more 
information the Communities Committee1 was mindful of the need to ensure 
that it does not undermine the effectiveness of consultation with stakeholders. 
It agrees with the Committee that a range of issues must be explored in more 
detail to inform the preparation of regulations under this part of the Bill, and 
that those regulations should be subject to thorough Parliamentary scrutiny 
under the affirmative procedure.  
 

Contents  
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1.2 House buying and selling, survey and report types  
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3.6 The duty to provide a Single Survey and sanctions for failure to 
comply  
3.7 Exemptions from the duty to provide a Single Survey  
3.8 Provision of information for Right to Buy purchasers  
3.9 Other types of transaction that will not require a Single Survey  

Section 4 - The Purchaser’s Information Pack  
4.1 Introduction and background  
4.2 Purchaser’s Information Pack research  
4.3 Standard missives  
4.4 Current position  

Section 5 - Costs of the Single Survey and Purchaser’s Information Pack  
5.1 Explanation of cost and benefit estimates  
5.2 Affordability of the Single Survey and PIP to buyers and sellers  

Section 6 - Other issues  
6.1 Regulation of estate agents  

Section 7 - Way forward  
7.1 Next steps  

 

                                            
1 ‘Stage 1 Report on Housing (Scotland) Bill – Volume 1: Report’, Communities Committee, 
7th Report, 2005 (Session 2), Scottish Parliament, 2005, paragraph 329 
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Summary of key points

Background (section 1)  
 
The Housing Improvement Task Force (HITF) recommended that:  

• “the Scottish Executive should take forward our proposals for a Single 
Survey, through an initial pilot or pilots that are carefully planned and 
monitored”; and  

• “the Single Survey scheme should be market-led and piloted as such. 
However, we are aware that there may ultimately be reasons why a 
legislative approach is considered desirable to provide consistency 
across the market, and we believe that this option should be held in 
reserve.”2

 

 
The Single Survey will:  
 

• provide home sellers and prospective buyers with better information on 
property condition as a mechanism to promote better repair and 
maintenance of the housing stock;  

• remove the need for prospective buyers to pay out for multiple surveys 
(which is one reason why most buyers rely on cheaper valuation 
reports which are inadequate as surveys of property condition); and  

• discourage artificially low upset prices.  
 
Pilot (section 2). The Single Survey pilot demonstrated that the system will 
not work on a voluntary basis because, in general, there is a lack of incentives 
for house sellers to participate. The evaluation of the pilot3 was published on 
5 September 2005.  

Content of the Single Survey (section 3). The Executive expects the Single 
Survey report to contain information on the condition of the property, energy 
performance, accessibility and, in order to achieve all the objectives identified 
by the HITF, a valuation. It does not propose to introduce expense and rigidity 
by prescribing a shelf life for any of these components, but rather to leave 
arrangements for refreshing any of the information to the market.  
 
Hidden defects insurance (section 3.4 iii) has attractions as part of the 
Single Survey product, but given the additional cost involved and the limited 
availability of such insurance the Executive does not propose to stipulate that 
Single Surveys should carry hidden defects guarantees.  
 
Providers (section 3.5 i). Confidence in the Single Survey will depend on the 
professional standards of providers, the legal terms and conditions and forms 
of redress available. RICS members already have these in place. The HITF 
concluded that there were adequate numbers of Chartered Surveyors in 
Scotland to fulfil the likely demand. As the scheme is developed, however, the 
                                            
2 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ 
recommendation 33, p41, Scottish Executive, 2003 
3 Evaluation of the Single Survey Pilot’, Arneil Johnston, Scottish Executive, September 2005 
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Executive will consider whether there would be benefits for the consumer in 
permitting others to provide the service, and whether to support the 
development of a home inspection/valuation qualification on the model being 
developed in England. Before other groups were permitted to provide the 
service, the Executive would want to be confident that they have the 
standards, expertise and training necessary to operate in the Scottish market, 
and that there would be adequate monitoring and quality control.  
 
Registration (section 3.5 ii). The Executive will consider whether there is a 
need for central registration of surveys as is proposed for home condition 
reports in England and Wales. At this stage, however, its view is that such a 
system does not appear to be necessary in Scotland to deliver an effective 
Single Survey scheme in which consumers can have confidence.  
 
New houses (section 3.7). In the light of measures, such as completion 
certificates and warranties, which apply to new-build properties and the fact 
that such houses are often sold before they are complete, the Executive 
proposes to exempt the first sale of a newly built house from the requirement 
for a Single Survey, but not subsequent sales, even if warranties are still in 
place, as those cannot address what may have happened to a property since 
it was first inhabited.  
 
Right to buy sales (section 3.8). The Executive proposes that there will be 
bespoke information for RTB purchasers. This would include information on 
house condition from the Valuation Office Agency inspection, information from 
the landlord about the costs of forward programmes of maintenance and 
improvement, and information on the likely lifespan and replacement costs of 
elements of the property. The Executive will consider whether it is appropriate 
for prospective RTB purchasers to make a financial contribution to the cost of 
this.  
 
Purchaser’s Information Pack (PIP) (section 4). The HITF envisaged this 
as containing copies of planning consents, guarantees, etc to reduce delay 
and uncertainty in transactions as well as providing information on the 
property. Subsequent research has indicated that prospective purchasers may 
prefer summary information rather than the source documents. The Executive 
is working to develop proposals for a PIP that can introduce more certainty 
into the house-buying process, and provide prospective purchasers with 
useful information, without making the selling exercise more cumbersome or 
introducing unnecessary expense. It is attracted to the proposal that the pack 
should contain only summary information, perhaps derived from a pre-sale 
questionnaire, so long as that can achieve these objectives.  
 
Explanation of costs and benefit estimates (Section 5.1)  
In light of the Committee’s request for the Executive to reconsider costs, 
outlays and potential savings, the Executive has sought to widen the evidence 
base. Taking account of earlier studies about the prevalence of multiple 
surveys has reduced the Executive’s estimate of the net additional cost of the 
Single Survey (from £22 to £16 million per year), but it is important to stress 
that each of these studies represents a snapshot of the housing market. The 
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actual number of duplicate surveys is likely to vary over the housing market 
cycle.  
 
The Financial Memorandum (FM) estimate that property prices could adjust 
downward by up to £120 million in the first year was based on published 
evidence, which although based on a limited sample, is the most 
comprehensive available. The figure is a maximum based upon the 
assumption that the purchase price will fall by the full value of the disrepair 
uncovered. Depending on the market, the agreed price may not fall by the full 
value of the disrepair.  
 
The FM estimate that the additional costs of the PIP could be up to £100 per 
transaction was arrived at on the basis that preparation of the PIP by 
assembling documents prior to marketing might require solicitors to provide an 
additional service and to increase their level of professional indemnity 
insurance. However, if the objectives of greater certainty and better 
information can be achieved by the provision of summary information it may 
be possible to reduce overall costs with little if any additional expense at the 
outset.  
 
Affordability (section 5.2). In the light of discussions with the advisory group, 
the Executive expects that cost should not prove to be a significant barrier for 
the vast majority of sellers. The Executive will consider the need for a safety 
net in the form of loans or other public assistance and to allow the flexibility for 
that, should it be needed, will bring forward an amendment to the scheme of 
assistance provisions in Part 2 of the Bill. However, the Executive would not 
seek to substitute for private sector activity where the market is capable of 
delivering affordable solutions.  
 
Way forward. The Executive will continue to work with stakeholders in 
developing the Single Survey and the PIP. The individuals, organisations and 
businesses concerned have committed a great deal of time and effort to the 
Single Survey pilot and remain involved in providing assistance and 
professional advice in working towards the introduction of an effective 
mandatory scheme. The Executive is grateful for their continuing input.  
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Section 1 - The Single Survey: introduction  
 
1.1 The origins of the Single Survey - the Housing Improvement Task 
Force  
 
1.1.1 Proposals for a seller’s survey in the Scottish house buying and selling 
process have been around since at least the early 1980s. Such arrangements 
already exist in other countries such as Denmark, where the seller provides a 
building survey (including a valuation) and the USA, where some states 
require a building survey prepared by the seller. Other countries, such as 
Australia, the Netherlands and some states of the USA have disclosure 
legislation, where the seller is obliged to disclose known defects and other 
problems with the building. This has led in some cases to sellers carrying out 
a survey to ensure that their disclosure obligations are met and also as a 
marketing tool. In England and Wales a compulsory Home Condition Report 
(without a valuation) is to be introduced under the Housing Act 2004.  
 
1.1.2 In Scotland, the Housing Improvement Task Force was set up in 2001 to 
undertake a comprehensive examination of the issues affecting the condition 
and quality of private sector housing and the process of buying and selling 
houses. The Task Force’s primary focus was on private sector housing 
condition, so that its main concern was to increase owners’ awareness of 
condition, repair and maintenance rather than to change the system to make it 
cheaper or quicker. However, it did also look at whether the process could be 
made clearer and fairer for the consumer.  
 
1.1.3 The first report by the Task Force in 20024

 
was published as a 

consultation document and set out the key issues and challenges in improving 
private sector stock condition and modernising the buying and selling process. 
The second report 5, published in March 2003, presented the 151 
recommendations of the Task Force on how the conditions, standards and the 
overall quality of the private housing sector stock could be improved.  
 
1.1.4 Task Force membership was drawn from the private and public sectors, 
academic institutions, consumer bodies and voluntary organisations. The 
Task Force drew on a rich evidence base of research and other information. 
Three sub-groups were set up to examine particular issues. Sub-group B 
examined the issues related to “individuals buying and selling property”.6 
 
1.1.5 One of the key Task Force recommendations was that:  
 

                                            
4 Issues in Improving Quality in Housing – the First Report of the Housing Improvement Task 
Force’, Scottish Executive, 2002 
5 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force’, Scottish 
Executive, 2003 
6 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force’ – Annex A, 
p198, Scottish Executive, 2003 
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“The Scottish Executive should take forward our proposals for a 
Single Survey, through an initial pilot or pilots that are carefully 
planned and monitored. The Single Survey scheme should be 
market-led and piloted as such.”7

 
1.1.6 The Task Force also recommended that:  

“we are aware that there may ultimately be reasons why a 
legislative approach is considered desirable to provide 
consistency across the market, and we believe that this option 
should be held in reserve.”8

 
1.1.7 The rationale for the Single Survey is that it will:  

 
(a) provide home sellers and prospective buyers with better information 
on property condition as a mechanism to promote better repair and 
maintenance of the housing stock;  
 
(b) remove the need for prospective buyers to pay out for multiple 
surveys (which is one reason why most buyers rely on cheaper 
valuation reports which are inadequate as surveys of property 
condition); and  
 
(c) discourage artificially low upset prices.  

 
1.1.8 The introduction of a single seller’s survey is one of the commitments in 
“A Partnership for a Better Scotland”.9

1.2 House buying and selling, survey and report types  
 
1.2.1 The Housing Improvement Task Force identified three main types of 
survey typically carried out in the current system of house buying and 
selling10, as follows. (The costs quoted are those in the 2002 report).  

i. The Mortgage Valuation Report (“Scheme 1”). A simple inspection 
providing little more than a valuation. Such a report is likely to cost in 
the region of £100 (including VAT) and is generally required by a lender 
where a mortgage is being arranged.  

ii. The Homebuyer Survey and Valuation (“Scheme 2”). This 
provides a standard format report, which highlights significant 

                                            
7 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ 
recommendations 19 and 33, p41, Scottish Executive, 2003 
8 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ 
recommendation 33, p41, Scottish Executive, 2003 
9 A Partnership For A Better Scotland: Partnership Agreement’, Scottish Executive, 2003, 
available at: http://www.scotland.gov.uk/library5/government/pfbs-00.asp
10 Issues in Improving Quality in Housing’, Annex D, p68 – the First Report of the Housing 
Improvement Task Force, Scottish Executive, 2002 
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deficiencies and defects, which are either urgent, important or affect 
the value of the property. A valuation is included. The cost varies 
according to the size and condition of the house. A reasonable guide 
price might be £300 (including VAT) for a written report. Surveying 
firms may offer a range of discounts to clients, particularly where they 
have been unsuccessful in buying.  

iii. The Building Survey (“Structural Survey”). This is the most 
thorough survey available and looks rigorously at the physical condition 
of the property. It may include some disruptive examination of the 
structure of the property if necessary. A valuation is provided if 
requested. Costs are not standard because they are directly related to 
the amount of time the surveyor spends on the site which can vary due 
to the size and condition of the building and the degree of 
thoroughness the client requires. Typical costs might be between £500 
and £1,000.  

 
1.2.2 The proposed Single Survey report. The Task Force proposed that 
the Single Survey should be of a standard at least as good as the Scheme 2 
Report. The product used during the Single Survey pilot was developed on 
this basis. When the Single Survey is introduced in the market place, 
competition can be expected to bear on the fees that will be charged. 
Although no national fee scale can exist due to competition rules, and fees will 
be set by individual firms, in order to provide some guidance the Royal 
Institution of Chartered Surveyors (RICS) provided a possible range of fees 
based on advice from its members, starting at around £300 (for properties not 
exceeding £100,000) and rising to about £700 (for properties not exceeding 
£500,000) and thereafter by arrangement. On the basis of an average value 
property, the Scottish Executive estimated an average fee for the Single 
Survey from the indicative fees provided by the RICS of £400 (including VAT).  

Section 2 - The Single Survey pilot 

2.1 Overview of the pilot  
 
2.1.1 Following the Task Force recommendation to test the Single Survey 
concept, the Executive set up a Steering Group to oversee the implementation 
of the Single Survey pilot. The key stakeholders represented on the Single 
Survey Steering Group include the Council of Mortgage Lenders (CML), The 
Law Society of Scotland, the National Association of Estate Agents (NAEA), 
the RICS and the Scottish Consumer Council (SCC). There were also two 
additional independent members, Professor Lorne Crerar and Professor 
Donald MacRae, who were members of Sub-group B of the Task Force.  
 
2.1.2 As the pilot was getting under way, preparatory work was starting on the 
Housing Bill. The Scottish Executive published the consultation document 
“Maintaining Houses – Preserving Homes”11 in July 2004. The consultation 
                                            
11 Maintaining Houses – Preserving Homes’, Scottish Executive, July 2004, available at: 
http://www.scotland.gov.uk/consultations/housing/mhphcr-00.asp
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process included questions in relation to the proposal to take powers to 
introduce a mandatory Single Survey scheme, should the results of the pilot 
indicate that a legislative approach was required.  
 
2.1.3 The objectives of the pilot were:  

 
i. to test the ability of the market to deliver the Single Survey on a voluntary 

basis; and  
 
ii. to test the Single Survey product itself.  

 
2.1.4 The product was developed primarily by the RICS, with input from 
Ownership Options in Scotland on the information relating to the accessibility 
of properties. Elmhurst Energy Systems Limited, a Government accredited 
body for the issue and endorsement of Standard Assessment Procedure 
(SAP) ratings, provided access to its website for trained surveyors to process 
the energy report element of the survey.  
 
2.1.5 Extensive discussions took place with lawyers representing RICS, the 
Executive and the Council of Mortgage Lenders to develop the terms of 
engagement associated with the Single Survey, and with professional 
indemnity insurers. Surveyors wishing to participate received technical training 
provided by the RICS and Elmhurst on how to conduct the survey inspections. 
Participating selling agents attended sessions to make them aware of how the 
Single Survey would operate in the buying and selling process. Consultants 
Arneil Johnston were appointed to undertake an evaluation of the pilot, which 
involved monitoring surveys as they were commissioned and qualitative work 
to assess the views of the range of stakeholders involved. Arneil Johnston 
provided training to surveyors and agents on the use of the web-based 
system that would be used to create and distribute survey reports and monitor 
pilot activity.  
 
2.1.6 Four areas were chosen for the pilot, reflecting a range of different 
geographical and market characteristics: north and west Glasgow, Edinburgh 
north and Leith, and both Inverness and Dundee and their surrounding areas. 
The pilot was launched on 14th July 2004 and was to run for between 8 and 
12 months, depending on take-up. It was hoped that 1200 surveys might be 
commissioned during the pilot period to examine the process in considerable 
detail.  
 
2.1.7 The pilot experienced very low take-up, with only 74 surveys 
commissioned across the four pilot areas by February 2005. The majority of 
the 74 were in Glasgow, with only one in Edinburgh. Feedback from 
participating selling agents suggested that the main reason for this is the 
disincentive to the seller of having to pay for the survey report, involving an 
up-front cost that has averaged over £500, with no guarantee of recouping the 
fee from the successful purchaser. Even the selling agents that were most 
active in promoting the Single Survey experienced difficulty in finding sellers 
willing to commission a Single Survey for this reason. It was clear that the 
voluntary approach would not work because, in general, the potential 
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marketing advantages do not provide sufficient incentives for the house seller 
to pay up-front voluntarily for a survey which would expose the condition of a 
property to potential buyers.  
 
2.1.8 The cost of a Single Survey during the pilot averaged over £500, which 
is higher than the estimated £400 average cost. This difference is explained 
by an examination of the average property prices of properties involved in the 
pilot compared to those for the market as a whole. The evaluation of the pilot 
noted that “the [Single Survey report] price tended to relate to the value of the 
property and charges within the pilot ranged from £350 to over £750. The 
average property valuation was £206,947, compared to a Scottish average for 
the first quarter of 2005 of £105,397. (Source: HBOS economic website)”.

 

The fees charged for the Single Survey during the pilot therefore appear to 
have broadly reflected the pattern expected (see paragraph 1.2.2).  
 
2.1.9 In February 2005, the Executive undertook further consultation with all 
the members of the Steering Group and a wider range of stakeholders, many 
of whom had participated in the pilot. It had been suggested by some that 
“offers subject to survey”, a practice increasingly common in some parts of 
Scotland such as Edinburgh, had solved the problems the Single Survey was 
trying to address. The approach has reduced the occurrence of multiple 
surveys in these areas in many cases, but has not achieved the other key 
objectives of providing better information on property to house buyers and 
addressing the setting of artificially low upset prices. Offers subject to survey 
are not favoured by all property professionals and tend to employ Scheme 1 
valuation reports, perhaps due to the risks involved with the approach. Offers 
subject to survey run the risk to both parties that the surveyor’s report will 
identify problems with the condition of the property, or the property will be 
valued at a level that prevents the transaction going ahead at the agreed 
price. This introduces uncertainty and risk to the transaction at a relatively late 
stage in the process. Traditionally offers subject to survey were not 
considered to be acceptable for this reason.  
 
2.1.10 The Single Survey should provide more certainty for both buyers and 
sellers, giving sellers the chance to remedy problems before a house is 
marketed and giving all prospective buyers information on house condition 
before they bid. For both seller and buyers the Single Survey provides the 
reassurance of much less risk that the transaction will be delayed or fail due to 
problems with condition being revealed later.  
 
2.1.11 These discussions confirmed that there were no other alternatives to 
the Single Survey that would meet the three objectives identified by the 
Housing Improvement Task Force. In March, the Minister for Communities 
announced his intention to evaluate the outcomes of the pilot, with a view to 
introducing a compulsory system using the powers in the Housing Bill.  
 

                                            
12 Evaluation of the Single Survey Pilot’, Arneil Johnston, Scottish Executive, September 
2005 
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2.1.12 The Housing Bill was introduced in early March 2005 and the Stage 1 
debate took place in late June 2005. During the spring of 2005, the 
Communities Committee gathered evidence from Scottish Executive officials 
and stakeholders before publishing the Stage 1 Report on the Housing 
(Scotland) Bill on 22 June 200513.  
 
2.1.13 Since the Minister’s announcement, Scottish Executive officials have 
been working with stakeholders to develop the detail of the mandatory 
scheme, taking account of the evaluation of the pilot to design a system that 
will work successfully in the context of the Scottish residential property 
market. The Single Survey Pilot Steering Group has been reconstituted as the 
Purchaser’s Information Advisory Group (PIAG), reflecting the need to work 
also on the development of the wider Purchaser’s Information Pack (see 
Section 4 of this paper), a further Task Force recommendation. This work will 
be informed by the independent evaluation of the Single Survey pilot by Arneil 
Johnston.  

2.2 Evaluation of the Single Survey pilot  
 
2.2.1 Although it was based on the limited evidence of only 74 commissioned 
Single Surveys, Arneil Johnston were able to draw the following main 
conclusions from the evaluation:  

 
• the market did not effectively respond to the Single Survey on a 

voluntary basis;  
 

• the Single Survey has a positive influence on the house buying 
process;  

 
• the Single Survey should be included on a mandatory basis in any 

proposed PIP.  
 
2.2.2 The full evaluation report and a summary were published on 5th 

 

September 2005 and copies have been made available to members of the 
Communities Committee and key stakeholders. Electronic copies of the report 
and summary have also been made available on the Executive’s website.  

Section 3 - The mandatory Single Survey 

3.1 How the Single Survey is expected to operate in practice  
 
3.1.1 It is likely that the commissioning and marketing process for the 
mandatory Single Survey system will be similar to that used in the pilot. In the 
majority of cases, the seller is likely to employ a selling agent (although some 
sellers may choose to market their properties themselves). Where a selling 
agent is involved the process is expected to be as follows:  

                                            
13 Stage 1 Report on Housing (Scotland) Bill – Volume 1: Report’, Communities Committee, 
7th Report, 2005 (Session 2), Scottish Parliament, 2005 
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1. Commissioning process  
 

• Seller appoints selling agent to market the property.  
• Selling agent instructs surveyor to carry out a Single Survey 

inspection; payment arrangements are agreed.  
• Surveyor carries out inspection of the property.  
• Single Survey report delivered to seller to correct any factual 

inaccuracies.  
• Once complete, Single Survey report signed off by surveyor and 

delivered to selling agent.  

2. Marketing process  
 

• Selling agent advertises the property for sale with Single Survey 
available.  

• Single Survey made available to prospective purchasers at 
discretion of seller (within the limits of the legislation). It is likely that 
prospective purchasers will view either hard copies directly from the 
selling agent or electronic copies of the Single Survey report from 
the selling agent or their website.  

3. Transaction process  
• Closing date for offers set by selling agent (where appropriate).  
• Offers submitted by interested parties.  
• Seller deems the best offer acceptable.  
• Missives concluded.  
• Registration of change in title with Registers of Scotland.  

 
3.2 Stakeholders  
 
3.2.1 The stakeholders involved in the Executive’s advisory group on the 
Single Survey include the SCC, the CML, the Law Society of Scotland, the 
NAEA and the RICS. Others with an interest include Which?, Ownership 
Options in Scotland, the Scottish Building Standards Agency (SBSA), 
professional indemnity insurers, the Surveyors’ Ombudsman Scheme and 
organisations representing owners of houses. Social landlords and tenants 
have a particular interest in information for Right to Buy purchasers.  

3.3 Content of the Single Survey report  
 
3.3.1 The content, layout and format of the mandatory Single Survey report 
will be developed in discussion with the stakeholder advisory group. During 
initial discussions, the group has agreed in principle that the level of detail 
contained in the Single Survey report under the mandatory system should be 
similar to that for the pilot. The Executive’s expectation is that the report in the 
mandatory scheme will be similar to that for the pilot and is likely to include 
the following.  

i. Information relating to the condition of the property  
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3.3.2 The Task Force felt that the Single Survey must provide much more 
detailed information to both house buyers and sellers than is usually the case 
at present. The Task Force wanted the relative condition of houses ideally to 
be clearly reflected in their price so that there would be a market premium for 
well maintained houses, and a market penalty for houses in poor condition. 
However, a market incentive of this nature is only possible if both buyers and 
sellers have good information on house condition. The Single Survey will 
provide a comprehensive guide to the condition of the property to help meet 
this need. The Single Survey report used during the pilot was developed by 
the RICS and based on an existing report format that has been successfully 
used by a surveying firm that is a subsidiary company of a major UK lender.  
 
3.3.3 Particular interest has been expressed in the coverage in the Single 
Survey of issues relating to septic tanks and lead pipes and tanks. It is the 
intention that in the mandatory Single Survey, surveyors will note the 
existence of septic tanks, but will not undertake any physical test on them. In 
such circumstances, it is expected that the Single Survey will carry advice that 
the septic tank should be checked regularly and the appropriate consent or 
registration should be in place.  
 
3.3.4 With regard to lead in properties, the intention is that the Single Survey 
will report on the existence of visible lead pipes and lead water tanks. It is not 
practicable, however, for surveyors to check for the existence of lead pipes 
under gardens, nor will they remove sections of flooring. The identification of 
lead pipes in a property by the Single Survey should act as a driver for their 
replacement with safer and more suitable alternative materials.  

ii. A valuation of the property. The Communities Committee 
recommended that the Executive should explore in more detail the 
inclusion of a valuation in the Single Survey report14.  
 
3.3.5 In the existing Scottish system, valuations provided by a professional 
valuer are used for two main purposes:  
 

• to help prospective buyers in consultation with their agents to decide 
how much to offer for the property; and  

• to meet the requirements of lenders providing mortgage finance who 
may want to be reassured that the value of the property exceeds that of 
the loan.  

 
3.3.6 In some cases, sellers may also commission valuations from 
professional valuers to help decide the upset or asking price, but it is more 
common for them to base this on advice from their selling agent.  
 
3.3.7 Unless the Single Survey is used as the basis for a valuation, then 
prospective buyers are likely to be faced with having to commission a 

                                            
14 Paragraph 328, Stage 1 Report on Housing (Scotland) Bill – Volume 1: Report’, 
Communities Committee, 7th Report, 2005 (Session 2), Scottish Parliament, 2005 
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separate valuation and the current problem of multiple valuations would be 
perpetuated. The Task Force considered two alternatives:  

 
1. For the Single Survey to come with a valuation. The Task Force 
recognised two difficulties with this. Firstly, there is a possible danger 
that a valuation issued directly to the seller’s agent may be perceived 
by others as seeking to support the price the seller wishes to achieve. 
In a buoyant market, it is also possible that market circumstances may 
change between the survey being carried out and the sale taking place. 
The valuation may subsequently become out of date and although for 
most buyers this should not be a problem, it could create difficulties for 
those wishing to borrow a large percentage of the cost, as is the case 
for most first time buyers.  

2. For prospective buyers to obtain a valuation from the surveyor 
who carried out the condition report. The surveyor would provide a 
valuation the first time this was requested by a prospective buyer. All 
potential purchasers would obtain the same valuation.  

 
3.3.8 The Task Force preferred the first option due to its simplicity. Although a 
valuation may become dated in a buoyant market, it is in markets of this 
nature that houses tend to sell relatively quickly. The additional time available 
to the surveyor in preparing a Single Survey report would allow him/her to 
obtain more extensive evidence on comparable sales and therefore assess 
the likely level of interest. This should help to avoid any suggestion that the 
valuation might set rather than reflect the value.  
 
3.3.9 The inclusion of a valuation in the Single Survey therefore allows the 
seller to determine a realistic asking price for the property and overcomes the 
problem of multiple valuations that is currently experienced by house buyers. 
For this to work, the valuation has to be acceptable to the lender providing the 
mortgage finance. The CML representatives consulted by the Task Force 
explained that in its view, “a valuation provided by a professional valuer and 
based on a Single Survey … would be acceptable in all but a limited number 
of cases. They [lenders] would, however, want to reserve the right to require a 
separate valuation if, for any reason, the surveyor/valuer in question was not 
acceptable to them”15. This also reflects current practice.  
 
3.3.10 The CML has recently canvassed opinion among its members with 
regard to the proposed mandatory Single Survey. CML have informed us that 
whilst lenders will reserve the right not to accept valuations from particular 
individuals as they do at present, it is expected that valuations will be 
acceptable in the majority of cases.  
 

                                            
15 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force’ – paragraph 
159, p38, Scottish Executive, 2003 
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3.3.11 The Executive’s view, in the light of the HITF’s conclusions and 
discussions with stakeholders, is that the valuation is an essential component 
of the Single Survey, without which two of the three objectives identified by 
the Task Force could not be met. Without the valuation in the Single Survey, 
house buyers would have to obtain their own valuations of the property and 
multiple valuations would continue to be a feature in the market. Including the 
valuation also provides a guide to the seller in setting a realistic asking price 
for the property.  
 
iii. Energy performance information  
 
3.3.12 The Task Force recommended that, in addition to the information on 
property condition and a valuation, the Single Survey should include some 
additional information in the form of an energy efficiency report which is 
required to meet the requirements of the European Union Directive 
2002/91/EU16

 
on “The Energy Performance of Buildings”. Article 7 of the 

Directive requires that Member States ensure an energy performance 
certificate is made available to the prospective buyer/tenant when buildings 
are constructed, sold or let. Work to meet this Directive is being led by the 
SBSA which is developing methodologies for the provision of such Certificates 
for all types of properties.  
 
3.3.13 Energy Performance Reports were a component of the Single Survey 
report during the pilot. For the purposes of the pilot, the RICS insisted that 
only surveyors who had undergone the necessary training were permitted to 
undertake Energy Efficiency inspections. The necessary information for the 
energy performance assessment was gathered during the inspection of the 
property. Through the web-based pilot system, the surveyor accessed the 
Elmhurst website, inserted the necessary data and an energy report was 
returned by Elmhurst and embedded in the Single Survey report.  
 
3.3.14 Sellers of residential properties will have a duty to make Energy 
Performance Certificates available to prospective purchasers from April 2006. 
SBSA is currently developing the “SERT” (Scottish Energy Rating Tool) 
methodology which will allow sellers to meet the requirements of the Directive 
from this date. SBSA has recently consulted stakeholders for views on the 
proposed approach.  
 
3.3.15 The Executive is working towards the inclusion of an Energy Efficiency 
Report in the mandatory Single Survey. This will provide the option to sellers 
to meet the requirement of the Directive, based on data gathered during the 
Single Survey inspection. Once the Single Survey was introduced, the seller 
of a residential property would therefore have the option of using one of a 
range of methodologies for assessing the energy efficiency of the property. 
This might include the Elmhurst methodology as employed during the Single 
Survey pilot which provided an energy rating of the property on a scale of A to 

                                            
16 EU Directive 2002/91/EU – available at: 
http://www2.env.uea.ac.uk/gmmc/energy/energy_pdfs/EU_buildings_directive.pdf 
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G (akin to that provided by retailers of fridges and other white goods), that of 
another commercial provider, or the methodology currently being developed 
by the SBSA when it is available.  

iv. Information relating to the accessibility of the property  
 
3.3.16 For the purposes of the Single Survey report during the pilot, the 
criteria for the information relating to the accessibility of the property were 
developed by Ownership Options in Scotland. Ownership Options has 
recently published research that has amended the criteria. It is likely that the 
new criteria will be incorporated into the Single Survey.  

3.4 Key issues in the design of the mandatory Single Survey  

i. The shelf life of the Single Survey. The Communities Committee 
recommended that the Executive should explore in more detail the shelf 
life of the Single Survey report.17

a. The shelf life of the property valuation  
 
3.4.1 The inclusion of the valuation will help the seller of the property to set a 
realistic asking price for the property. It will also guide potential purchasers on 
whether the property is within their financial reach and help them to decide 
what to offer for the property. However, there may be circumstances which 
result in the potential for another valuation to be carried out at a later date. 
The advisory group felt that there are only limited circumstances in which an 
update of the valuation might be required by a lender such as where there is a 
falling market and there is a high loan to value ratio. Having considered a 
range of options, it agreed that any updating of the valuation should be a 
matter for the market, reflecting the need for flexibility to address the particular 
circumstances of particular cases.  
 
b. Shelf life of property condition information  
 
3.4.2 Consensus has been reached within the advisory group that there 
should be no prescribed shelf life to the report as a whole. The property 
condition information would, they felt, require updating only where it materially 
affects the value of the property, e.g. where there is dry rot or there is 
significant water ingress. Where the seller chooses to effect repairs, an 
update of the survey may be required. Having considered a range of options, 
the group concluded that, given the limited circumstances in which an update 
would be required, arrangements for updating the property condition 
information should be left to the market to resolve, again reflecting the need 
for flexibility in meeting the particular circumstances of each case. It felt that a 
“one-size-fits-all” solution is unlikely to be successful. Leaving the market to 
make any necessary arrangements for refreshing any aspect of the report 

                                            
17 Paragraph 328, Stage 1 Report on Housing (Scotland) Bill – Volume 1: Report’, 
Communities Committee, 7th Report, 2005 (Session 2), Scottish Parliament, 2005 
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provides flexible options for each of the parties to deal with particular 
circumstances of each case.  
 
3.4.3 This position is consistent with the HITF recommendation that there 
should be no prescribed shelf life for the Single Survey on the basis that a 
surveyor can be expected to assess the condition of a property only at the 
time when the survey is carried out. This was the position during the Single 
Survey pilot, and is similar to the current position when surveys are 
commissioned by buyers. It is also consistent with the position in England and 
Wales under the proposals for the Home Condition Report.  

ii. The “vintage” of the Single Survey  
 
3.4.4 To prevent the repeated use of an out of date survey report, it is likely 
that regulations will stipulate a period of time within which a Single Survey 
must have been commissioned prior to marketing a property. This is referred 
to as the report’s “vintage” at the point of marketing and is distinct from the 
shelf life of the report. Discussions with stakeholders indicate that an 
appropriate vintage for the Single Survey would be 3 months.  

iii. Hidden defects insurance - the Communities Committee suggested18
that the Executive should consider making a hidden defects guarantee 
obligatory.  
 
3.4.5 The HITF examined this issue in its second report and concluded that, 
although it would be highly desirable for the Single Survey to include a hidden 
defects guarantee, it had concerns about the impact the guarantee might 
have on the cost of the survey and recommended that the guarantee should 
“ideally be available to the ultimate purchaser as an option or addition”19.  
 
3.4.6 At present there appears to be only one commercial provider of hidden 
defects insurance in the market place, although one or two surveying firms do 
self-insure. Surveying practices are not generally registered with the Financial 
Services Authority (FSA) nor regulated by it and would not therefore be able 
to provide this insurance, but the RICS is seeking to obtain “designated body” 
status under FSA rules which would simplify such registration. When the 
Single Survey reached the market place, firms may see opportunities in 
providing such insurance. But given the current situation and the views of the 
HITF, at this stage the Executive does not propose to stipulate that every 
Single Survey will carry a hidden defects guarantee.  

iv. “Day 1 marketing”  
 
3.4.7 There will obviously be a time gap between commissioning a survey and 
receiving the completed report, which may mean that there is some delay in 
                                            
18 Paragraph 322, Stage 1 Report on Housing (Scotland) Bill – Volume 1: Report’, 
Communities Committee, 7th Report, 2005 (Session 2), Scottish Parliament, 2005 
19 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ paragraph 
141, p33, Scottish Executive, 2003 
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bringing the property to the market, although it is expected that this would be 
a matter of a few days and that surveyors would aim to supply the completed 
report as quickly as possible. On the other hand, it is possible that an earlier 
than normal closing date might be set given that there will be less need to 
allow prospective purchasers sufficient time to arrange their own surveys. The 
Single Survey will also offer sellers the opportunity to effect any outstanding 
repairs identified in the survey report before the property is marketed. While 
“day 1 marketing” may be delayed for this reason, this may be to the 
advantage of the seller.  

v. The surveyor’s legal liability arising from the Single Survey; recourse 
for buyers and others  
 
3.4.8 Currently, where a person instructs a survey as part of the house buying 
process and it transpires that there is a problem with the survey, it is possible 
for the person to seek a remedy from the surveyor. With the Single Survey, it 
will be important that the buyer and the lender have similar rights in relation to 
the survey as if it had been commissioned by the buyer. The surveyor’s Terms 
of Engagement during the pilot stated that although the report was 
commissioned by the seller, it was also intended for use by prospective 
buyers. They also set out clearly what the surveyor’s responsibilities to all 
parties were, so that buyers were clear about the extent to which they could 
rely on it. The intention is to follow this approach for the mandatory scheme 
and bolster it with a statutory requirement. As this relates to a reserved matter 
– consumer protection – the Scottish Executive has sought the views of the 
UK Government who have given agreement to achieving the policy aim by 
way of an order under Section 104 of the Scotland Act.  
 
3.4.9 In addition, the surveying profession also has forms of self-regulation in 
place if a complaint is made against a surveyor. Every RICS member must 
have a complaints procedure. If, after following that process, a client still has 
an unresolved complaint, the client can refer the case to the Surveyor’s 
Ombudsman. The Surveyor’s Ombudsman Scheme was launched by the 
RICS in Scotland in January 2004 initially as a one year pilot scheme. The 
scheme is expected to be extended on a permanent basis across the UK in 
2006. The Ombudsman can award compensation for loss or expenses of up 
to £25,000 or for stress and inconvenience of up to £500. The Surveyor’s 
Ombudsman Scheme published its first annual report in April 200520.  

vi. Format of the survey  
 
3.4.10 The Executive is currently in discussion with stakeholders to establish 
how prescriptive the regulations must be with regard to the format of the 
survey report to ensure successful implementation of the mandatory Single 
Survey scheme. The options at this stage include:  

1. a list of required information that a Single Survey must contain;  

                                            
20 Surveyor’s Ombudsman Scheme First Annual Report’, 2005 available at: 
http://www.surveyorombudsman.org/SOS%20Annual%20report%20042005.pdf
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2. a core template for a Single Survey report that can be enhanced with 
additional information by individual firms in an effort to gain market 
advantage; and  

3. a mandatory form of report.  
 
3.4.11 Preliminary discussions suggest that option 2 might be the preferred 
option, but this will be explored further with the advisory group.  

vii. Professional indemnity (PI) insurance  
 
3.4.12 It will be a requirement on providers of the mandatory Single Survey to 
have professional indemnity insurance.  

viii. Transparency of commercial relationships  
 
3.4.13 Commercial relationships between firms exist already in the market 
place. Some of the larger organisations operate, for example, both an estate 
agency and surveying practice. It is possible therefore that an estate agent 
acting on behalf of a selling client might commission a Single Survey to an “in-
house” surveyor. This is balanced by the surveyor’s liability to the successful 
purchaser who will have the same rights in relation to the survey as if they had 
commissioned the survey themselves. Furthermore if a valuation was 
artificially inflated on behalf of a seller, the seller runs the risk of the property 
not selling quickly, or indeed at all.  
 
3.4.14 The RICS rules for its members state that where a relationship exists 
with another party, as in this case, the relationship must be declared. This will 
also be the case for the Single Survey when it is introduced. It is in no-one’s 
interest, including these larger organisations, for there to be any doubt about 
the objectivity or authenticity, whether perceived or real, of a Single Survey 
report.  

ix. Purchasers’ ability to ask questions of surveyor  
 
3.4.15 Under the current system, a surveyor acts on behalf of a single client, 
usually a purchaser. On occasion, following submission of a survey report to 
the client, the client may have queries about the report or seek further advice 
from the surveyor. This is deemed acceptable in the normal course of 
business and the Executive has no desire to change this arrangement.  
 
3.4.16 During the Single Survey pilot, once a survey report was completed by 
a surveyor the seller had the opportunity to correct any factual errors in the 
report. When the surveyor then made the report available the property was 
then marketed by the selling agent with the survey report available for 
prospective purchasers to see and rely on.  
 
3.4.17 The RICS introduced a condition that surveyors should not answer the 
queries of prospective purchasers. The RICS felt that, if a surveyor provided 
information to one purchaser and not another, it might put the purchaser who 
asked the question at an advantage, and this was felt to be unfair. The 
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surveyor could not reasonably know who all the other prospective purchasers 
might be to share the information they provided to the purchaser asking the 
question. RICS also felt that it created a conflict of interest to the surveyor and 
therefore it was fairer if surveyors were prohibited from answering the 
questions of all prospective purchasers.  
3.4.18 The HITF considered this issue and noted that RICS rules would 
require responses to any points of clarification to be circulated equally to all 
those who have an interest. It also noted the practical difficulties of circulating 
surveyors’ responses, particularly as the surveyor might not be aware of all 
the prospective purchasers who have access to the survey report. The HITF 
concluded that:  

‘To avoid this problem there should be a clear understanding that 
follow-up queries would not be possible in connection with the 
Single Survey, except where there are glaring issues of clarity that 
require to be addressed for all interested parties.’21

3.5 Infrastructure supporting the introduction of the mandatory Single 
Survey  

i. Providers of Single Surveys  
 
3.5.1 During the Single Survey pilot, only qualified RICS members who had 
undertaken the appropriate training provided by the RICS were allowed to 
carry out property inspections. RICS qualified surveyors are educated to 
degree level, have to adhere to the professional standards of the institution, 
must have a complaints handling procedure, must undertake Continuing 
Professional Development (CPD), are bound by compulsory arbitration and 
are subject to the Surveyors Ombudsman Scheme. They must also carry 
Professional Indemnity Insurance.  
 
3.5.2 The HITF estimated that there are around 600 surveyors actively 
involved in residential work. On the basis that each one would carry out five 
surveys per week, or 225 surveys in a 45 working week year, a total of 
135,000 surveys could be conducted annually. RICS now estimates that there 
are around 800. At their peak in 2004 there were 130,000 residential property 
sales. The Task Force concluded that “there are unlikely to be serious 
capacity restraints” in the surveying profession to successfully implement the 
Single Survey22. The RICS has provided assurance that there are adequate 
numbers of Chartered Surveyors in Scotland to fulfil the likely demand for the 
Single Survey in the Scottish residential property market.  
 
3.5.3 In England and Wales, the Housing Act requires that, before a home is 
put on the market, a Home Information Pack containing a Home Condition 

                                            
21 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ paragraph 
160, p38, Scottish Executive, 2003 
22 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force’, paragraph 
163, Scottish Executive, 2003 
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Report will have to be assembled by the seller or the estate agent. Following 
research it was concluded that there were insufficient numbers of Chartered 
Surveyors to meet this requirement. The Government decided to create a new 
qualification for “Home Inspectors” that would be available to a wider group of 
potential participants, although at least initially most are expected to be 
Chartered Surveyors. It is estimated that a total of approximately 7,500 Home 
Inspectors will be needed in England and Wales in order to supply the 
expected demand for Home Condition Reports following implementation of the 
reforms.  
 
3.5.4 Home Inspectors will be independently certified by an industry-run 
scheme approved by the Government. To become a Home Inspector all 
candidates will undertake an assessment process that will lead to a Diploma 
in Home Inspection set at Level 4 in the National Qualifications Framework 
and accredited by the Qualification and Curriculum Authority (QCA). There are 
5 units of competence involved and a further unit of competence is also being 
introduced that covers the valuation of residential property. The main driver for 
this qualification in England and Wales has been the desire from mortgage 
lenders to be able to use Home Inspectors to provide valuations in residential 
transactions, thereby limiting the need for further inspections of properties. In 
order to satisfy lenders' requirements, Home Inspectors who obtain this 
additional qualification and wish to undertake residential mortgage valuations 
will also need to belong to a regulatory organisation such as RICS.  
 
3.5.5 The HITF recommended that in order to give buyers appropriate 
reassurance, “only suitably qualified surveyors should be used to produce 
Single Surveys”. Its view was that:  

“surveyors/valuers should be appropriately qualified valuation 
surveyors experienced in residential property work in a particular 
locality. Whilst currently these will almost always be RICS 
members, we would want to leave open the possibility that others 
with appropriate qualifications should also be able to carry out 
surveys in the future.”23

 
3.5.6 Against this background, the question arises about whether Home 
Inspectors with the English inspection and valuation qualifications (or a 
Scottish version thereof) should, in addition to RICS Chartered Surveyors, be 
permitted to provide the Single Survey in Scotland. If that was to be permitted 
by the regulations, the Executive would want to be confident that Home 
Inspectors would have sufficient training and expertise to operate successfully 
in the Scottish market, where there is a different legal system, a different 
house buying and selling process and different property types, and that there 
would be adequate monitoring and quality control arrangements in place. 
Home Inspectors operating in Scotland would also require to hold 

                                            
23 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ paragraph 
144, p34, Scottish Executive, 2003 
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Professional Indemnity Insurance, adhere to appropriate professional 
standards and have appropriate regulatory procedures in place. The 
Executive recognises that Scotland does not have the same capacity issues 
within the surveying profession compared to England and Wales, but 
considers that it may be of benefit to consumers if there is a choice in 
providers of Single Surveys.  
 
3.5.7 Initial discussions with the Scottish Qualifications Authority (SQA) and 
others suggest that, in order to operate successfully in Scotland, an NVQ-
qualified Home Inspector might require more bespoke training than merely a 
“Scottish module” as an “add-on” to the NVQ qualification. It is possible that, if 
there was both need and demand for the introduction of Home Inspectors in 
Scotland, a new qualification, at a standard of at least SVQ level 4, might be 
required. At this stage such a qualification does not exist. The Executive will 
consider further with stakeholders whether it is necessary to pursue this 
matter.  

ii. Register of Single Survey reports  
 
3.5.8 If the Single Survey is to be successful, buyers, sellers, agents and 
lenders will need to be confident in the independence and reliability of the 
report which is supplied. Confidence in the survey product will primarily be 
created by the professional standards of the providers of the survey, the legal 
terms and conditions associated with the survey and the forms of redress 
available to the parties involved. Members of the RICS already have all of 
these measures in place.  
 
3.5.9 The Executive is considering whether there is a need, in addition, for a 
register for Single Surveys in Scotland. The possible advantages of such a 
system include:  

a. the opportunity to monitor and control the quality of commissioned 
Single Surveys;  
 
b. delivery of adequate reassurance to consumers and/or their 
professional advisers (most will obtain some level of professional advice); 
and  
 
c. the ability to monitor the progress of the policy initiative.  

 
3.5.10 These would need to be balanced against the cost to the consumer or 
taxpayer of providing such a system, and the bureaucracy and complexity 
introduced. There may also be other ways of achieving these aims without the 
need for a register. The RICS, for example, may have a quality control 
function over Single Surveys as it does on a limited basis at present with 
residential surveys. The Surveyors Ombudsman Scheme will also have a role 
to play in promoting adherence to procedures.  
 
3.5.11 Every residential property transaction is registered with the Registers of 
Scotland and it would therefore be very easy to identify properties that have 
been sold with a Single Survey, when undertaking an evaluation of the policy. 
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Indeed, using the Registers of Scotland data, research could be carried out on 
any geographical or market basis required and any issues explored easily. A 
register of Single Survey reports may therefore not be necessary for this 
purpose either.  
 
3.5.12 Circumstances are different in England and Wales because of the 
introduction of the Home Inspector qualification, and effectively a new 
“profession”, into the market place. The need for immediate and ongoing 
assessment of adherence to procedures and quality control is arguably much 
stronger than in Scotland. Home Inspectors will need to be members of an 
approved certification scheme, which will be responsible for ensuring that its 
members are fit and proper, qualified and insured, and work to standards 
approved by government. ODPM also intends that all Home Condition 
Reports are lodged on a central electronic register, owned by one of the 
certification schemes. This would allow regulation of access to Home 
Condition Reports, as well as a means of accessing Home Condition Report 
data for approved purposes. It would also provide a means of validating 
disputed Reports. The details of exactly how the system will be delivered are 
currently under consideration.  
 
3.5.13 ODPM is currently working on the detail of how the system might be 
delivered, including the issue of which aspects need to be provided by 
government and which can be put in place by the market.  
 
3.5.14 The HITF view was that:  

“…the cost and bureaucracy of a comparable quality control 
monitoring system [to that being proposed for England and 
Wales] for any Single Survey in Scotland could be prohibitive and 
unnecessary, bearing in mind that the RICS has a compulsory 
arbitration scheme and that its proposals to appoint an 
ombudsman for Scotland should substantially improve the means 
of redress for dissatisfied consumers.”24

 
3.5.15 The Task Force concluded that “any decisions on arrangements for 
continuous monitoring beyond the pilot phase should be taken in light of the 
experience of the pilot itself”25

 
3.5.16 At this stage, the Executive’s view is that, while the costs and benefits 
of central registration should be examined further (along with the issue of who 
should be able to provide the Survey), such a system does not appear to be 
necessary in Scotland to deliver an effective Single Survey scheme in which 
consumers can have confidence.  

                                            
24 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ paragraph 
146, p34, Scottish Executive, 2003 
25 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ paragraph 
147, p35, Scottish Executive, 2003 
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3.6 The duty to provide a Single Survey and sanctions for failure to 
comply  
 
3.6.1 Compliance by sellers and agents will be underpinned by the penalties 
for non-compliance set out in Section 108 of the Housing (Scotland) Bill.  
 
3.6.2 The duty to be placed on a person selling or marketing a house is to 
possess and to make available prescribed documents in relation to the house 
being marketed. Where the prescribed documents are requested and the 
person making the request is not covered by the criteria set out in Section 96 
(3) (which sets out circumstances where the duty does not apply), then the 
request must be complied with within a period prescribed by Ministers. There 
is also a duty to ensure, where documents are provided, that these are 
authentic. These duties apply to the seller, except where they have employed 
an agent to market the house, in which case the duty applies to the agent. 
The seller and the agent cannot both be liable at the same time.  
 
3.6.3 The enforcement authorities for this part of the Bill will be local 
authorities in their role as Weights and Measures Authorities. In practice it is 
most likely that it will be Trading Standards officers who carry out this 
enforcement. Trading Standards officers already have responsibility for 
enforcement of the Estate Agents Act 1979 and the Property Misdescriptions 
Act 1991.  
 
3.6.4 In practice potential breaches of the duty to provide information will 
come to the attention of Trading Standards officers through complaints or 
through investigations such as routine inspection, mystery shopping, etc. This 
is in line with current practice. Trading Standards officers will be able to 
require copies of prescribed information to be given to them within seven days 
of a request, unless there is a reasonable excuse. This can only be done 
within six months of when it appeared that the person had the duty.  
 
3.6.5 If the officer believes that the duty to provide information has been 
breached (or the information is not authentic) they may serve a penalty charge 
notice of up to £500. This must be done with in six months. There is a right to 
review and a right to appeal to the Sheriff. If the penalty is not paid then this 
may be pursued as a civil debt. There are, of course, alternative approaches 
that may be adopted where there is a breach, such as a warning, a 
requirement for additional staff training, etc. Where there is a breach that is 
addressed by a penalty notice, the Office of Fair Trading must be informed. 
Where the breach is dealt with in another way, the enforcement authority has 
discretion to inform OFT.  
 
3.6.6 There is an offence  of obstructing an enforcement officer with a penalty, 
on summary conviction, of a fine not exceeding Level 5 on the standard scale.  
 
3.7 Exemptions from the duty to provide a Single Survey  
 
3.7.1 The Housing Improvement Task Force recognised that, if legislation to 
establish a mandatory system for PIPs, including Single Surveys, was 
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required, then there might be a need to include powers to specify exceptions 
from the duty to provide a house condition survey. There are a range of 
different types of property transaction where a Single Survey may not be 
involved.  
 
New build properties  
 
3.7.2 The Task Force did not elaborate on what might be included within 
these exceptions, but did recommend that the PIP should apply to new build 
housing. Two thirds of the respondents to the “Maintaining Houses, 
Preserving Homes”

 
consultation 26  in autumn 2004 said that there should be 

no exemptions to the requirement to produce a Single Survey. However, 22% 
of respondents said there should be exemptions for new build properties 
under warranty.  
 
3.7.3 Sales of new houses do not follow the same pattern as second-hand 
sales as, in many cases, new build houses are sold “off-plan” before they are 
completed. It would obviously be impractical in any case to require a survey 
on a house not yet built, especially as the duty is to have the prescribed 
information available before the house is marketed. Nevertheless, purchasers 
of new houses do have an interest in property condition. However, they will 
generally receive information and guarantees which are not available to 
second-hand purchasers. If the purchaser requires a loan to purchase the 
property a valuation for mortgage lending purposes may still be required.  
 
3.7.4 Key questions, therefore, are about the extent to which the provision of a 
Single Survey would add anything to the information and guarantees available 
already to prospective purchasers of new or recently built houses, and 
whether the costs of that would be proportionate to the extra information 
which would be provided.  
 
3.7.5 Under the current system builders will supply copies of the Building 
Warrants and Completion Certificates to supplement a warranty scheme 
should they be part of one. The most common of such schemes is that run by 
the National House Building Council (NHBC).  
 
3.7.6 A building warrant is the legal permission to commence building works 
and is granted by the local authority. In assessing an application for a warrant 
they must apply the standards set by national building regulations. A warrant 
is valid for three years from the date of granting.  
 
3.7.7 A Certificate of Completion is a document submitted by "the relevant 
person" certifying that the building work is complete and was carried out in 
accordance with the approved Building Warrant and the building regulations. If 
the certificate of completion relates to a new house a SAP (Standard 
Assessment Procedure) rating must be submitted along with the certificate of 

                                            
26 Maintaining Houses – Preserving Homes’, Scottish Executive, July 2004. 
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completion. A SAP rating refers to the energy rating of the house. The 
Completion Certificate does not have a specified shelf life.  
 
3.7.8 Most new houses – though not all – carry a warranty. Builders registered 
with NHBC can provide cover such as Buildmark. NHBC have said that 
around 85% of new homes sold in Scotland have this type of NHBC cover. 
Other schemes include Zurich Insurance cover which is similar to NHBC. 
There are also a number of self-insured builders who are either not NHBC 
certified or specialised contractors working for private individuals on bespoke 
constructions.  
 
3.7.9 In the NHBC scheme, a property is inspected at several stages of the 
construction process. Once issued, the Buildmark cover provides assurance 
to lenders that the property was built to specified standards of construction. 
Buildmark is not a complete guarantee against all defects. It is an insurance 
policy which covers successive owners against specified risks. It does not 
include cover for wear and tear, condensation, normal shrinkage, damage 
arising from a failure to maintain the property or minor faults that appear after 
the second year.  
 
3.7.10 Following discussion with stakeholders, the Executive’s conclusion is 
that the right approach is to exempt the sale of properties sold as new to the 
first occupier. This has the advantage of clarity in differentiating between new 
build and second hand sales. Buyers of new build houses have the protection 
of the building warrant and the certificate of completion. To enforce the 
production of a Single Survey at this stage could create a duplication of effort. 
The valuation survey, as required for mortgage purposes, coupled with the 
Completion Certificate and a warranty such as NHBC should provide enough 
comfort for the purchaser as to the condition of the property.  
 
3.7.11 It was further agreed with the advisory group that the Single Survey 
should apply to any subsequent sales of second hand properties regardless of 
their age. The exemptions to the Buildmark Cover related to property 
condition – such as problems from condensation, poor maintenance and 
defective guttering – are issues that potential purchasers will want to be aware 
of, even in a second hand property that is only a few years old. The critical 
issue is that the completion certificates and building warrants, while they will 
still apply, cannot address what has happened since the property was first 
inhabited. Also, to link exclusion to the existence of a warranty would be 
extremely confusing in the housing market (identical houses could be treated 
differently because of a warranty). Furthermore, warranties are commercial 
products; the Executive has no control over their quality and effectiveness. 
Finally, complicated issues would arise when the warranty expires. As the 
duty is to have information prior to marketing, what should happen if the 
warranty ends while a house is being marketed? Should the Single Survey 
requirement then apply? It will be much clearer to exempt transactions on an 
easily understood and justifiable basis – new build on first sale. This 
conclusion is consistent with the current thinking in England and Wales with 
regard to the Home Condition Report element of the Home Information Pack.  
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3.8 Provision of information for Right to Buy (RTB) purchasers  

The Communities Committee27 considered that people buying under the 
RTB scheme should receive similar information on the condition of a 
property and said that the Executive should consider introducing a form 
of Single Survey and PIP which would be appropriate for such 
transactions.  

Right to Buy valuations – current practice  
 
3.8.1 When a tenant applies to buy their house an independent valuation is 
required to determine the price to be paid. In almost all cases the valuation is 
carried out by the Valuation Office Agency (VOA). Where the VOA carries out 
the valuation the cost is met by the Scottish Executive. Where the landlord 
and tenant agree, the valuation can be carried out by an independent 
surveyor. In these circumstances the cost is met by the landlord. 
Unsurprisingly the vast majority of valuations are carried out by the VOA.  
 
3.8.2 When a tenant applies to purchase their home the landlord contacts the 
VOA and requests a valuation survey. The VOA carries out a survey visit 
(including securing a coal report if necessary). The valuation is sent to the 
landlord, but the tenant does not receive any information directly from the 
VOA as the valuation is simply to determine the price paid. If the tenant 
decides to buy and requires a mortgage they will also need at least a 
valuation survey carried out at their own expense. This could cost in the 
region of £100 - £150. Once the landlord is informed of the valuation an 
invoice is sent to the Executive for the cost of the survey. The Executive’s 
budget for RTB valuations for 2005/6 is £2 million.  

Information to be made available to RTB purchasers  
 
3.8.3 Right to Buy transactions would not be subject to the duty to provide a 
Single Survey under the proposed legislation because the property is not 
marketed. However, RTB purchasers like purchasers in the open market 
would benefit from information about the property they are considering buying. 
Unlike transactions in the open market, however, RTB sales do not run the 
risk of multiple surveys or valuations, nor is there an asking price involved. 
Recognising the needs of RTB purchasers for better information about 
property condition, and about the responsibilities and costs of home 
ownership, the Executive is developing an alternative, bespoke approach for 
RTB sales.  
 
3.8.4 The Executive has given consideration to the Communities Committee’s 
recommendations and proposes that prospective RTB purchasers should 
receive the following:  
 

                                            
27 Paragraph 333, ‘Stage 1 Report on Housing (Scotland) Bill – Volume 1: Report’, 
Communities Committee, 7th Report, 2005 (Session 2), Scottish Parliament, 2005 
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• a written report giving property information such as house type 
(including if non-traditional construction) and obvious problems with 
the house;  

• a reasonable estimate of how long prescribed elements in the 
property are expected to last, along with an estimate of replacement 
costs. This will include internal and common parts; and  

• a statement of forthcoming improvement works being carried out by 
the disposing landlord with an estimate of the financial contribution 
that an owner would be expected to make to the work.  

 
3.8.5 This approach responds to concerns that RTB purchasers need a 
written survey that summarises the key characteristics of the house, 
particularly construction type and obvious problems with the building. These 
are critical factors for the buyer in deciding whether to proceed with the 
purchase. In addition, the estimates of the cost of maintenance that the buyer 
will have to pay is in response to concerns raised by owners and landlords 
about unanticipated costs of ownership. Currently prospective buyers receive 
information on their obligations, but the proposed information will estimate 
costs, based on inspection, that they are likely to face. This, along with the 
duty on landlords to give information on forthcoming improvement 
programmes where the owner would be required to contribute, will mean that 
prospective RTB buyers will receive the best ever information package prior to 
purchase. This approach should be seen within the context of the purchase 
being made by a sitting tenant, at the time of their choosing and with a 
discount of up to 70% on the valuation.  
 
3.8.6 An alternative approach of simply applying the standard Single Survey 
requirement to RTB sales would leave a significant gap in the information 
needed to make an informed choice on whether to buy. The tailored package 
of information is designed to best meet the identified needs of prospective 
RTB purchasers.  
 
3.8.7 While the duty to provide information would rest with the landlord, in 
practice the condition report would be derived from information gathered by 
the VOA inspection (except in the circumstances where the landlord and 
tenant agree to the valuation being carried out by a private valuer). In addition, 
the landlord would indicate costs to owners arising from improvement 
programmes. The Executive estimates that it could cost between £2.5 and £3 
million per year to deliver the valuation, condition report and related 
information, though the actual cost would depend on the number of RTB 
applications.  
 
3.8.8 As the regulations on this new system are developed, the Executive will 
consider whether, just as the cost of the Single Survey for open market house 
transactions will be borne by buyers and sellers, it is appropriate for the 
prospective RTB purchaser to make a financial contribution to the cost of this 
additional information.  
 
3.8.9 Although different from the proposed Single Survey for other 
transactions, this approach has the advantages of providing the prospective 
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RTB purchasers with key information on the potential costs arising from owner 
occupation as well as a report on the condition of the property. Landlords 
have reported that there is a significant issue where tenants do not fully 
appreciate the costs of owner-occupation, particularly where they are required 
to make a contribution to wider improvement programmes. This can be 
distressing for the owner and hold up the implementation of improvements. 
The cost information, which is specifically tailored to RTB purchases, will 
address this issue. However, as at present a purchaser would have to buy a 
valuation from a surveyor acceptable to the lender if they required to secure a 
loan against the property.  
 
3.8.10 Section 110 of the Bill gives Ministers the power to prescribe 
information by regulation that requires to be made available to RTB 
purchasers. As a result, no amendment to the Bill would be required to allow 
for the proposed information to be provided, but there will require to be an 
amendment to allow a charge to be levied for survey information. The 
Executive believes that the three-pronged approach of giving prospective RTB 
purchasers a written report on the property condition, the estimate of costs of 
replacement and the estimate of costs of improvement works represents a full 
information package tailored to the needs of RTB purchasers.  

3.9 Other types of transaction which will not require a Single Survey  

i. Portfolios of residential property, commercial property  
 
3.9.1 Sales involving commercial property would not be subject to the 
requirement to provide a Single Survey. Sales involving the sale of more than 
one residential property, as part of a portfolio of property, are considered to be 
commercial transactions and would not therefore be subject to the Single 
Survey.  

ii. Shared ownership  
 
3.9.2 The first sale of a shared ownership property would be subject to the 
requirements of the legislation and would require the seller to provide a Single 
Survey. However where a sharing owner “staircases” up by buying a further 
share in the property, the property is not marketed and would not therefore be 
subject to the terms of the legislation and would not require a further Single 
Survey.  

iii. Tied housing  
 
3.9.3 Where a residential property is “tied” to the sale of a commercial 
property or business such as a pub or farm, a Single Survey would not be 
required. However, if it was sold separately from the business, there would be 
a duty on the seller to provide a PIP/Single Survey.  
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Section 4 - Purchaser’s Information Pack 

The Communities Committee28 said that the Executive should explore in 
more detail the content and timing of the Purchaser’s Information Pack.  

4.1 Introduction and background  
 
4.1.1 The HITF gave consideration to other types of information, in addition to 
the Single Survey, that might usefully be made available to prospective 
purchasers when a property is put on the market. The Task Force 
concluded29

 
that there would be considerable advantages in agents of sellers 

of residential properties compiling a standard “Purchaser’s Information Pack” 
(PIP) that would include specified documents and information.  
 
4.1.2 Under the current home-buying process, the purchaser receives certain 
information about the property following acceptance of their offer. This can 
lead to delays in transactions going ahead while the information is being 
assembled. It can also mean that problems only come to light after significant 
costs in legal fees, survey fees, etc have been incurred. This can delay 
conclusion of missives and in some cases result in sales falling through 
altogether.  
 
4.1.3 By changing the timing of the provision of the information, the Task 
Force argued that the transaction could be made faster, more transparent and 
consumer friendly, without adding significant costs to consumers. The Task 
Force’s intention was to reduce the risk of transactions being delayed and 
wasted expenditure, and provide earlier certainty for everyone involved. The 
Task Force recognised that implementing this change would require selling 
agents to prepare the information before a property is put on the market and 
sellers would need to recognise that it would take some time to prepare the 
information.  
 
4.1.4 In essence the proposed introduction of the PIP would require a culture 
change within the property market, in terms of the need to prepare the 
information and the time required to do so. The Task Force expected that, 
because the same transactions are involved, albeit with changes to the earlier 
stages of the process, there should be no difficulty in compiling the 
information. It also recognised that there would be an additional administration 
cost for compiling the pack and providing copies for prospective purchasers.  
 

                                            
28 Paragraph 328, ‘Stage 1 Report on Housing (Scotland) Bill – Volume 1: Report’, 
Communities Committee, 7th Report, 2005 (Session 2), Scottish Parliament, 2005 

29 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ paragraph 171 
p42, Scottish Executive, 2003 
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4.1.5 The HITF recommended30
 
that the minimum contents of the PIP should 

include:  
 

• copies of any planning, listed building consent and building warrants 
relevant to work carried out on the property;  

• any guarantees for work carried out to the property (e.g. damp-
proofing or rot eradication) as appropriate and, for new properties, 
copies of relevant warranties and guarantees (e.g. NHBC 
guarantees);  

• copy of the Land Certificate, or where it is not available a summary 
of the common repair and maintenance burdens attached to flatted 
properties;  

• a summary note of relevant property management arrangements 
which would include details of any property manager and/or owners’ 
association;  

• a Coal Authority report if applicable; and  
• a Single Survey.  

 
4.1.6 The Task Force concluded that the PIP has considerable merit and 
suggested that:  

“there may be good reasons why a legislative approach, 
underpinned by a civil penalty regime, is necessary to ensure 
consistency across the market. We would therefore wish the 
option of legislation to be held in reserve in case it proves 
necessary.”31

 
4.1.7 The Task Force concluded that “where a Purchaser’s Information Pack 
is provided, the seller should be responsible and liable for the accuracy of its 
contents”. The Task Force suggested that this responsibility could be written 
into the missives. Selling agents would offer advice and assistance and, in 
practice, normally be responsible for assembling the pack. The HITF made 
these statements on the basis that the PIP would contain a number of 
prescribed documents that would be warranted by the suppliers of the 
documents.  
 
4.1.8 The Executive’s Housing Bill consultation document32

 
sought views on 

whether the Executive should take powers to require sellers to provide other 
information, such as the proposed Purchaser’s Information Pack. Nearly two 
thirds of those who responded to the question about whether or not powers 
should be taken to require sellers to provide other information, such as that 

                                            
30 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force,’ 
recommendation 34, p44, Scottish Executive, 2003 
31 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland – the 
Final Report and Recommendations of the Housing Improvement Task Force’ – para 184, 
p44, Scottish Executive, 2003 
32 Maintaining Houses – Preserving Homes’, Scottish Executive, July 2004, available at: 
http://www.scotland.gov.uk/consultations/housing/mhphcr-00.asp
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proposed for the Purchasers Information Pack, agreed that these powers 
should be taken. 33

 
4.2 Purchaser’s Information Pack research  
 
4.2.1 To take matters forward, in May 2004 Communities Scotland 
commissioned DTZ Pieda to undertake research that would produce 
proposals for the content and structure of the PIP and make 
recommendations on a preferred approach for piloting the PIP.  
4.2.2 The objectives of the research were as follows:  
 

• Identification of the types of information that might be included in 
the PIP, assess its suitability and provide recommendations on the 
information that should be included in the PIP.  

• Assessment of the potential impact of developments in e-
technology on the contents and compilation of the PIP.  

• Assessment of the likely costs of compiling the PIP and recommend 
what costs if any should be passed on and to whom. Should the 
seller charge for the PIP?  

• Assessment of the practical implications of introducing the PIP, 
including the possible impact on the time taken to bring a property 
to the market and on the time between marketing and completion.  

 
4.2.3 DTZ Pieda employed a methodology for the research that was highly 
consultative in nature, employing both telephone and face-to-face interviews 
with solicitors, selling agents, lenders, surveyors, sellers and buyers of 
residential property and professional bodies such as the Law Society and the 
CML. An advisory group was involved in the research and comprised 
representatives from the CML, the SCC, the Law Society of Scotland, the 
NAEA, the RICS and the Communities Scotland Homepoint team.  
 
4.2.4 The conclusions of the research can be summarised as follows.  

 
1. Buyers and sellers were united in their opinion that they wanted to know 

more about the properties they may buy, and earlier in the process. 
The emphasis was on having more evidence on property condition and 
local planning information, rather than information required for the 
conveyancing process.  

2. Professionals suggested that there should be a balance struck between 
what information should be issued, to whom and at what stage in the 
process. Inevitably there will be a trade-off between the amount of 
information available, the cost of production and the time impact of 
producing the information and making it available.  

3. Information recommended for inclusion in the PIP:  
 

                                            
33 Maintaining Houses - Preserving Homes: A Report On Responses To The Consultation’, 
Scottish Executive, 2004, available at: http://www.scotland.gov.uk/library5/housing/mhphcr-
00.asp
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• An explanation of the buying and selling process.  
• A Single Survey.  
• An energy efficiency report.  
• Property Enquiry Certificate – this includes any planning 

applications relevant to the property, building warrants, roads 
information, statutory notices, contaminated land and water and 
drainage information, completion certificates where available.  

• Summary of common repair and maintenance obligations.  
• Warranties, guarantees and planning permissions for major works 

including extensions, roofs and timber treatments.  
• Coal Authority report (where relevant).  
• Factoring arrangements.  

 
DTZ Pieda recommended that, as the purpose of the PIP was to 
provide more information up-front in the buying process, and would not 
replace the verification process required when purchasing a home, the 
information should be in summary form, rather than the actual source 
documents themselves.  
 

4. The PIP should be a single document, which could be distributed either 
electronically or as hard copies, prepared by the selling agent in 
advance of a Single Survey being commissioned. The PIP should be 
made mandatory to ensure participation.  
 

5. The research findings suggested that compilation of a PIP in this form, 
including the Single Survey, may take between 2 and 4 weeks. While 
the Property Enquiry Certificate may cost around £100, the only other 
costs associated with the production of the PIP will relate to the 
administration, collation and production of a summary document.  

 
4.3 Standard missives  
 
4.3.1 The development of the PIP needs to take account of that of “regional 
missives” currently being undertaken by the Law Society.  
 
4.3.2 It is the exception rather than the rule that missives are concluded 
quickly. Indeed it is not uncommon for missives to remain open until the day 
before, or even on, the date of settlement. This, in part, is caused by 
purchasers and their advisers holding off until the last possible time so that 
they can secure the best offer available from a lender. It may also be a result 
of the purchaser wishing to seek to sell his/her own property before 
committing to a new property. In many cases however, the seller is unaware 
that a formal bargain has not been concluded. The consequence is that it is 
possible for either party to walk away.  
 
4.3.3 In response to this the Law Society’s Conveyancing Committee 
examined the concept of standard missives. A comprehensive review took 
place and the successful schemes operating in Dundee and in Inverness and 
the surrounding area were noted. In both of these areas, firms using the 
standard missive found a reduction in the time to conclude missives and less 
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debate over the intricacies of often peripheral clauses. The standard missives 
are now also widely used in Aberdeen and Edinburgh.  
 
4.3.4 The Law Society is keen to introduce standard regional missives across 
Scotland to reduce the time taken to conclude missives in residential property 
transactions. The introduction of regional missives is planned for Glasgow and 
Ayr, with others to follow. The Law Society hopes therefore that residential 
property conveyancing times will reduce irrespective of the introduction of the 
PIP.  

4.4 Current position with regard to the Purchaser’s Information Pack  
 
4.4.1 Building on the HITF recommendations and the DTZ Pieda report, the 
Executive is working with the advisory group to develop proposals for a PIP 
that, without making the selling exercise more cumbersome or introducing 
unnecessary expense, achieves the objectives of:  
 

• reducing the time taken to conclude missives and introducing more 
certainty into the house-buying process by flagging up issues which 
would otherwise delay the conclusion of the transaction; and  

• providing prospective purchasers and their advisers with useful 
information (for example on burdens) in an accessible form.  

 
4.4.2 The Executive will aim to strike a balance between the supply of useful 
information and the cost of supplying that information and will take account of 
wider developments in good practice in marketing and conveyancing driven by 
the relevant professions, such as the developments in relation to missives 
mentioned above. The Executive is keen to develop good practice amongst 
selling agents within the house buying and selling process and will continue to 
work with and support the Law Society and the NAEA to achieve this. It is 
attracted to the proposals that the pack should contain only summary 
information, possibly derived from a pre-sale questionnaire completed by the 
seller of the property, rather than a comprehensive suite of source 
documentation, so long as that can achieve the objective of greater certainty 
in the transaction process.  

Section 5 - Costs of the Single Survey and Purchaser’s Information Pack 

5.1 Explanation of cost and benefit estimates  

The Communities Committee34 heard a variety of figures quoted on the 
costs of the Single Survey and PIP and suspected that they may cost 
more than the Scottish Executive estimates.  

i. Single Survey: estimates of costs  
 

                                            
34 Paragraph 316/7, ‘Stage 1 Report on Housing (Scotland) Bill – Volume 1: Report’, 
Communities Committee, 7th Report, 2005 (Session 2), Scottish Parliament, 2005 
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5.1.1 It was suggested in the Financial Memorandum that the overall 
additional cost of the Single Survey would be approximately £22 million per 
year. The information underpinning this calculation was, for the most part, 
provided by the RICS. Evidence from RICS provided the estimated costs of 
the Scheme 1 Valuation Report (£150), the Scheme 2 Home Condition Survey 
(£400) and the Executive derived an estimated average cost of the Single 
Survey (£400) based on expected fee scales (see paragraph 1.2.2). RICS 
also provided information on the uptake of the Scheme 1 and Scheme 2 
reports, with 90 per cent of buyers taking out a Scheme 1 report and 10 per 
cent taking out a Scheme 2 report.  
 
5.1.2 This evidence can be used to estimate the overall costs of the new 
survey relative to the existing regime. As the estimated average number of 
residential transactions per year is 130,000, it would seem likely that the 
overall cost (not the additional cost) of the new survey would be 
approximately £52 million.  
 
5.1.3 The Executive’s original estimates of the costs of the current regime 
were based on DTZ Pieda’s (2002) Research into the Scottish House Buying 
and Selling Process. In light of the Committee’s request for the Executive to 
reconsider costs, outlays and potential savings, the Executive has sought to 
widen the evidence base. It has been unable to find any more recent studies, 
but the first report of the Housing Improvement Task Force35

 
identified three 

previous studies that estimated the proportions of house buyers undertaking 
more than one survey. When comparing the findings of the four studies 
together, it was found that three of the studies (Scottish Consumer Council 
(2000), Morton Fraser (2001), and DTZ Pieda’s study) generated broadly 
consistent proportions of duplicate surveys36. Using the results of these three 
studies and the average of 130,000 transactions per year, the estimated 
number of surveys taking place ranges from 195,000 to 213,200 according to 
the three studies identified. Using the costs of surveys and proportions 
undertaking each that were mentioned in the previous paragraph, estimates of 
the total cost of the current regime now range from £34 million to £37 million, 
with duplicate surveys and valuations estimated to account for between £11 
million and £15 million of this total.  
 
5.1.4 The average total cost of the current regime, on the basis of the three 
consistent studies identified, is approximately £36 million, of which duplicate 
surveys and valuations account for £13 million. This means that the 
approximate additional cost of the new regime will be £16 million per year, 
as opposed to the figure of £22 million presented in the original Financial 
Memorandum. The primary reason for the reduction in the additional cost of 
the new regime has been the increase in the average number of duplicated 

                                            
35 Issues in Improving Quality in Housing – the First Report of the Housing Improvement 
Task Force’, p50, Table 4, Scottish Executive, 2002 
36 The remaining study is the Law Society (2001), which suggested that around 85 per cent 
of purchasers commissioned one survey, while the remainder commissioned two. The three 
other studies suggested that between 54 per cent and 67 per cent commissioned one survey, 
while between 19 per cent and 28 per cent commissioned two and between 13 per cent and 
18 per cent commissioned 3 or more. 
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surveys, stemming from the use of evidence from additional studies into the 
proportions of duplicated surveys. Of course, each of these studies represents 
a snapshot of the housing market at a particular point in time. The actual 
number of duplicate surveys, and hence the overall cost of the current regime, 
is likely to vary over the housing market cycle.  
 
5.1.5 The Financial Memorandum also reflected the consideration that, as the 
new survey improves information on the condition of properties for sale, the 
value of property sales will adjust to take account of the value of any repairs 
needing to be carried out. How far the price adjusts downward will, of course, 
depend upon the circumstances of each transaction. The value of the 
adjustment was estimated to be up to £120 million in the first year of 
operation. This calculation was based on evidence drawn from a publication 
by DTZ Pieda in 200237, which although based on a limited sample is the 
most comprehensive evidence currently available38. The figure represents a 
maximum based upon the assumption that the eventual purchase price falls 
by the full value of the disrepair uncovered. Depending on the market, the 
agreed price may not fall by the full value of the disrepair.  

ii. Purchaser’s Information Pack: estimates of costs  
 
5.1.6 The Financial Memorandum estimate that the additional costs could be 
up to £100 per transaction was arrived at, following consultation with the Law 
Society, on the basis that preparation of the PIP by assembling documents 
prior to marketing might require solicitors to provide an additional service and 
to increase their level of professional indemnity insurance. As statistics from 
the Registers of Scotland estimated the average number of residential 
transactions per annum at 130,000 (excluding Right to Buy sales), the overall 
cost of the change was expected to be approximately £13 million per year on 
average.  
 
5.1.7 As noted earlier (section 4.4), however, the Executive’s intention is to 
design a PIP which does not introduce excessive new costs into the process. 
If the objectives of greater certainty and better information can be achieved by 
the provision of summary information it may be possible to reduce overall 
costs by reducing the time involved in the conveyancing process, with little if 
any additional expense at the outset. However, the final cost will, of course, 
depend on the detail of the PIP scheme and regulations, which will be the 
subject of a Regulatory Impact Assessment in due course.  

5.2 Affordability of the Single Survey and PIP to buyers and sellers  
  

                                            
37 Research on the Scottish House Buying and Selling Process’, DTZ Pieda, 2002 
38 Note that the average cost of work undertaken in the first year as reported by the DTZ 
survey lies within the average cost of making good all disrepair recorded within the Scottish 
House Condition Survey (2002) of just over £3000. 
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The Communities Committee39 raised concerns about the cost of 
providing a Purchaser’s Information Pack, particularly to those on low 
incomes, in difficult financial circumstances, or in hard to sell areas.  
 
5.2.1 The Executive believes that the costs which the Single Survey and PIP 
schemes will add to the transaction costs in the house buying and selling 
process are justified by the benefits in terms of better information for potential 
purchasers and reduction of wasted expenditure as a result of multiple 
surveys and artificially low upset prices. It sees no case for exempting 
properties on the basis of value or location. Indeed, in the latter case, 
exemptions could result in such areas becoming red-lined or blighted.  
 
5.2.2 In line with the principle that house owners should take responsibility for 
the condition of their property, it is right for the costs of the Single Survey and 
PIP to form part of the transaction costs. In the light of discussions with the 
advisory group, the Executive believes that for the vast majority of sellers, the 
costs should not prove to be a significant barrier. It will work with the 
professions involved to design the detail of the schemes in a way which 
enables the market to deliver affordable packages for the payment of fees, 
such as rolling up the survey fee with other fees due at the point the property 
sells and equity is released, or providing short-term loan arrangements if 
necessary. As the schemes are designed, the Executive will consider the 
need for a safety net in the form of loans or other public assistance, such as 
underwriting the cost of the survey, if it appears that there may be sellers for 
whom the costs are otherwise unaffordable, although the Executive would not 
seek to substitute for private sector activity where the market is capable of 
delivering solutions. To provide the flexibility for such assistance, should it be 
needed, an amendment will be brought forward to the scheme of assistance 
provisions in Part 2 of the Bill to extend its purposes to allow local authorities 
to provide assistance for the sale as well as the acquisition of houses.  
 
5.2.3 The Communities Committee may also wish to note that research was 
carried out in England and Wales on this subject for the proposed Home 
Information Pack40. After considering a range of options, it concluded that the 
issue should be left to the market to resolve.  

Section 6 - Other issues 

6.1 Regulation of estate agents  
 
6.1.1 Comment was made in evidence to the Communities Committee that 
professional accreditation for estate agents should be introduced, in tandem 
with or in support of the introduction of the Single Survey. The advisory group 
has also expressed concerns that estate agents are the only unregulated 
profession in the house buying and selling process. However, this is a 
                                            
39 Paragraph 316, Stage 1 Report on Housing (Scotland) Bill – Volume 1: Report’, 
Communities Committee, 7th Report, 2005 (Session 2), Scottish Parliament, 2005 
40 Potential impact in low demand low value housing markets’, ODPM, 2003, available at: 
http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odp
m_index.hcst?n=5596&l=4
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reserved matter and therefore not within the scope of the current Housing 
(Scotland) Bill.  
 
6.1.2 The Housing Act 2004 makes provisions about estate agents’ redress 
schemes in England and Wales. When enacted they will require estate agents 
to belong to industry redress schemes approved for the purpose by the 
Secretary of State. It is intended that the schemes will be up and running 
when Home Information Packs (HIPs) are introduced in 2007. The provisions 
only cover redress in relation to complaints concerning HIPs. The DTI is 
looking for a suitable legislative vehicle to extend the coverage of the redress 
scheme requirements to other types of consumer complaints about estate 
agents and to Scotland and Northern Ireland.  
 
6.1.3 There is no requirement under the Estate Agents Act 1979 for estate 
agents to obtain a licence. Instead there is a “negative” licensing system that 
allows the Office of Fair Trading (OFT) to ban agents it considers unfit to carry 
on estate agency work. When it looked at the estate agency market the OFT 
considered and rejected the argument that positive licensing would improve 
regulation in the estate agency market. OFT concluded that positive licensing 
would raise costs and inhibit competition by raising barriers to entry. The UK 
Government accepted that conclusion and believes that positive licensing 
would not increase consumer protection. Rather, it aims to improve the OFT’s 
investigative and banning powers as the most effective way of dealing with 
sharp practice in the industry.  

Section 7 - Way forward 

7.1 Next steps  
 
7.1.1 The Executive will continue to work with stakeholders in developing 
proposals for the Single Survey and the PIP. Good progress has already been 
made, but significant work is needed to design the detail of the schemes.  
 
7.1.2 It is hoped that, following the work with stakeholders to develop the 
proposals around the PIP, the Executive will organise a test of the packs. This 
will probably take place in the market place for “live” transactions to assess 
consumer and professional reaction.  
 
7.1.3 The Executive is aware too that successful delivery of the PIP and the 
Single Survey will depend upon awareness of the changes involved amongst 
the public, and understanding amongst professionals. The Executive will 
make every effort to ensure that everyone involved in the process is aware of 
what is required of them. 
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Scottish Parliament 

Communities Committee 

Wednesday 14 September 2005 

[THE CONVENER opened the meeting at 10:19] 

Housing (Scotland) Bill

The Convener (Karen Whitefield): I open the 
21st meeting in 2005 of the Communities 
Committee. I remind all those present that mobile 
phones should be turned off. 

We have apologies from Donald Gorrie and 
Linda Fabiani. I understand that Linda Fabiani is 
going to be the new convener of the European and 
External Relations Committee. On behalf of this 
committee, I record our thanks to her for her 
participation in and contribution to the work of the 
committee in the past year. We wish her well in 
her new position as a committee convener.  

I welcome Tricia Marwick MSP, who has joined 
us for this morning’s meeting.  

Item 1 concerns the Housing (Scotland) Bill. The 
committee will consider a briefing from Scottish 
Executive officials on part 3 of the bill, which is on 
the provision of information on the sale of a house. 
We are joined by David Rogers, head of the 
private sector and affordable housing policy 
division, Archie Stoddart of the Housing (Scotland) 
Bill team and Neil Ferguson of the single survey 
team at Communities Scotland.  

I thank David Rogers for his very detailed and 
comprehensive response to the stage 1 report on 
the Housing (Scotland) Bill. We have a number of 
questions for the witnesses. I ask Mary Scanlon to 
start us off. 

Mary Scanlon (Highlands and Islands) (Con): 
What lessons have been learned or information 
gleaned from the Arneil Johnston report? I refer 
you to section 2.2 of your briefing paper, on the 
evaluation of the single survey, where you state: 

“the Single Survey has a positive influence on the house 
buying process”. 

Nowhere in the Arneil Johnston evaluation could 
I find it stated that the single survey has a positive 
influence on the house-buying process. I will not 
go through all the points in the evaluation, but I 
mention a reference to surveyors, who felt that the 
single survey 
“will not have a positive impact on improving the condition 
and energy efficiency of private sector housing”. 

That is the main reason for having the single 
survey. I wonder where you got the idea that the 
single survey would have a positive influence. 

David Rogers (Scottish Executive 
Development Department): I will leave Neil 
Ferguson to answer that question. 

Neil Ferguson (Communities Scotland): The 
conclusions reached in that report were the 
conclusions of the researchers. The research has 
not been commented on specifically by either the 
purchasers information advisory group or the 
Executive. 

Mary Scanlon: Which researchers?  

Neil Ferguson: Those employed by Arneil 
Johnston. 

Mary Scanlon: If that was their conclusion, why 
is it not in the report? 

Neil Ferguson: It certainly was. I am not sure 
that I can find it right now, but I will look for it.  

Mary Scanlon: I certainly did not find it.  

How are you engaging with the key stakeholders 
on further developing proposals for the single 
survey? The single survey pilot steering group was 
not notified that the single survey was to be 
compulsory prior to the ministerial announcement, 
but in meetings since that announcement, did the 
key stakeholders agree with the position that the 
minister and the Executive have taken on having a 
mandatory single survey? 

David Rogers: There was engagement over the 
summer when we had three further meetings of 
our purchasers information advisory group to 
clarify its remit and to consider the purchasers 
information pack, the evaluation of the single 
survey pilot and the development of a mandatory 
single survey scheme.  

You would have to ask each of the stakeholder 
organisations for their current position on whether 
the single survey should be mandatory. We cannot 
put words into their mouths, but we can say that all 
the stakeholders in the single survey pilot are 
working closely with us to design a system that 
works well.  

Mary Scanlon: Given the Arneil Johnston 
report, which is highly critical and damning, have 
you made any changes to the single survey or to 
your approach? 

David Rogers: We do not accept that the report 
is damning. We acknowledge that the single 
survey pilot produced only a small sample of 
surveys on which to base information and that the 
researchers obtained an even smaller number of 
surveys that gave rise to information on the 
reactions of buyers and sellers. We fully 
acknowledge that we cannot place too much 
weight on the pilot. However, I would not 
characterise the report as being highly critical. The 
researchers did a good job of getting qualitative 
rather than quantitative information from 
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discussions with people who took part. They drew 
conclusions about the effect of the survey on the 
house buying and selling process that we will take 
into account, but we do not expect to make any 
radical change to the overall approach in the light 
of the single survey pilot. 

Mary Scanlon: I agree that the research was 
excellent. In fact, it is an accurate reflection of 
many stakeholders’ serious concerns about the 
single survey. I would not like you to think that my 
view on the contents applies to people’s abilities, 
because the research is excellent. 

I will move on to the other points that I discussed 
prior to the meeting. Section 3.4.18 of the briefing 
paper, which is about potential buyers having 
access to a surveyor’s report, states:  

“there should be a clear understanding that follow-up 
queries would not be possible in connection with the Single 
Survey, except where there are glaring issues of clarity that 
require to be addressed for all … parties.” 

If I were a potential buyer with some queries about 
the survey and I wanted to phone up a surveyor, 
what would count as a glaring issue of clarity? All 
potential buyers could seek information on what 
they consider is a glaring issue of clarity. Could 
potential buyers have a discussion with the 
surveyor who carried out the single survey on 
behalf of the seller? 

David Rogers: We were quoting the housing 
improvement task force, which went into the issue 
in great detail and concluded that it would be 
difficult to have a fair system if potential 
purchasers could ask for detailed interpretation of 
points in the survey and that information was 
provided to them but was not shared with other 
purchasers. In light of the potential difficulties, the 
housing improvement task force concluded that 
that would not be possible in the system. 

Indeed, in the single survey pilot the Royal 
Institution of Chartered Surveyors advised its 
members that they should not provide further 
interpretation beyond the survey. The survey is 
meant to stand on its own. It is a piece of evidence 
that people can take into account. Having said 
that, the pilot evaluation tells us that some 
surveyors were ready to answer questions from 
purchasers. 

We will examine that issue further in the design 
of the survey for the mandatory scheme. However, 
at the moment we do not have a ready solution to 
the issue of fairness and one purchaser getting 
more comprehensive information than another. 
Neil Ferguson will perhaps comment on the point 
about what is a glaring issue of clarity. 

10:30 
Neil Ferguson: During the pilot, sellers were 

given a copy of the report and were able to correct 

errors of fact within it. If the report said that there 
were three bedrooms when there were only two, 
that was corrected; it was not the case that what 
was stated in the report was the end of the 
matter—such matters could be corrected to 
provide clarity. However, when the report was 
produced and issued in its final form, it stood as 
the report. There is limited evidence, but I 
understand that during the pilot there were not 
many queries of surveyors from prospective 
purchasers. 

Mary Scanlon: On the level of detail in the 
single survey and categories 1, 2 and 3 for repairs, 
if someone wants to purchase a property, it is 
important that they know what the repair and 
maintenance schedule is likely to be. If potential 
purchasers are not given full information and are 
not able to discuss points with a surveyor, is it not 
more likely, given the cost of houses in Scotland, 
that they will pay for a survey of their own? The 
single survey might not be sufficient for a buyer 
and might not address the problem of multiple 
surveys, as purchasers will want a survey to be 
done by a surveyor with whom they can discuss all 
the issues. 

I will make one final point, as I know that my 
colleagues are keen to get in. I am concerned—as 
many potential purchasers may be—about the 
new breed of inspectors who will carry out 
surveys. Are we really saying that an inspector 
with a level 4 Scottish vocational qualification can 
do the work of a surveyor? Surveyors require a 
four-year degree. They might be concerned that 
the work that provides the mainstay of their 
profession’s income will be done by inspectors 
with an SVQ level 4. 

David Rogers: There are two questions there. 

Mary Scanlon: Yes. That is intentional. 

David Rogers: I will deal with the first one. 
When the mandatory single survey comes in we 
will move from a situation in which most buyers 
rely on a valuation report alone to one in which 
they all receive the equivalent of a home buyer 
survey under the current scheme. Buyers will get 
far more information than most do now. 

There is no escaping the fact that there is an 
issue about purchasers’ ability to ask for further 
clarification. We will pursue that point further 
during the design of the scheme, but we will move 
from a situation in which patently most buyers do 
not get sufficient information to one in which they 
will get far more information. The point that you 
raise might be, in effect, a wart on the new system 
that we will have to tolerate. That is the view of the 
housing improvement task force. We will re-
examine the issue as we design the scheme, but it 
is not a problem that can easily be solved. That 
blemish or imperfection in the new scheme does 
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not mean that it is totally flawed; it is certainly 
better than the current situation. 

On who can provide the survey, the crucial point 
that we make in the briefing paper is that 
consumers should have confidence in the quality 
of the survey. The main source of such confidence 
is the professional standards, training, education 
and so on of the RICS chartered valuation 
surveyor. It might be in consumers’ interests for 
the market to be open to others, but if that were to 
happen, we would want to be confident that 
consumers could have equal confidence in the 
quality of the product on offer. The product is not 
only the survey, but the professional standards 
and so on that underpin it. 

Mary Scanlon: On a general point, you have 
responded to our stage 1 committee report on the 
Housing (Scotland) Bill, but not to the Arneil 
Johnston evaluation of the single survey project. 
The conclusion of that report says: 

“The Single Survey product should be amended to 
incorporate the improvements identified.” 

Let us be honest: the evaluation is critical. What 
are you doing to incorporate the report’s 
recommendations and the improvements that 
Arneil Johnston has identified? 

David Rogers: I will let Neil Ferguson answer 
that question in a moment. I have to say that we 
do not accept that the report is critical. 

Mary Scanlon: Oh, come on— 

David Rogers: Behind the point about positive 
influence that you raised lies the report’s 
conclusion that 
“In general the Single Survey was viewed as a good 
product providing useful information for potential 
purchasers. Purchasers indicated that the report format 
was well presented, easy to follow and easy to 
understand.” 

I take issue with the assertion that the report is 
highly critical of the proposal. 

Mary Scanlon: We will have to agree to differ 
on that point. 

The Convener: I remind members that as we 
are questioning Scottish Executive officials we 
should restrict our questions to policy matters. We 
cannot stray into the politics of the issue; the 
minister is accountable in that respect. 

I believe that Christine Grahame has specific 
questions on the pilot steering group. 

Christine Grahame (South of Scotland) 
(SNP): I have a couple of supplementaries on the 
single survey report. First, I should say that I 
associate myself with Mary Scanlon’s comments 
on the Arneil Johnston report. It was my 
understanding— 

The Convener: Ms Grahame, this is not about 
people making speeches or putting their views on 
the record but about putting questions to 
Executive officials. If you have no questions on the 
pilot steering group, I ask Cathie Craigie to begin 
her line of questioning. 

Christine Grahame: No, I think that I will move 
on to— 

The Convener: In that case, Mrs Craigie will 
first ask questions on the single survey report. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): The briefing paper attached to David 
Rogers’s letter dated 8 September says that 
“The Executive expects the Single Survey report to contain 
information on the condition of the property, energy 
performance” 

and “accessibility”, and refers to the fact that the 
HITF recommended that the survey should include 
a valuation. However, I notice that you use the 
word “expects”. How confident are you that all 
those elements will be included? 

David Rogers: We used the word “expects” 
because we did not want to pre-empt the outcome 
of our consultation process with stakeholders on 
the final scheme’s design. In the light of those 
discussions, we feel that the survey report should 
include a valuation and information on a property’s 
condition, energy efficiency and accessibility. I 
suppose that our expectation in that respect is 
very strong. 

The detail of the property condition information 
needs to be re-examined, but our working 
assumption—which is based on quite a strong 
expectation—is that the single survey pilot will 
provide the model for the final scheme. However, 
we need to look at the level of detail here and 
there and think about whether we need to be 
specific about a format for a single survey report 
or whether we can provide a specification of what 
it should include. We have not yet reached a 
conclusion on that matter. 

I ask Neil Ferguson to tell the committee how 
the Arneil Johnston report will influence any 
adjustments. 

Neil Ferguson: The Arneil Johnston report 
recommended one or two minor amendments to 
the structure, or at least the content, of the 
purchasers report, which is what we expected 
would happen. 

On the product itself—developed along with the 
RICS—the Arneil Johnston report was reasonably 
positive. It indicated that the inclusion of a 
valuation in the single survey performs three 
positive and distinct functions. It stated:  

“The level of information provided on property condition 
within the Survey did appear to influence the conduct of 
both sellers and purchasers in the transaction process.” 
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Where a survey highlighted specific problems, 
some sellers chose to have further investigations 
carried out, which is the response from the market 
that we were hoping to get. It said:  

“The inclusion of an energy efficiency report was found to 
be useful”. 

Finally, on the accessibility information, the 
research found that, with such a small sample, the 
pilot had provided very little information. 
Therefore, the four main elements of the survey 
report in the pilot were generally found to be 
useful, although the evidence base was limited.  

Our working assumption is that the final survey 
report will be broadly similar to the one that we 
have at the moment. However, we will have to 
work with stakeholders to refine the process to 
take account of any of the points made in the 
research. 

Cathie Craigie: From the evidence that the 
committee took and the committee’s report, you 
will know that concerns were raised about the 
shelf-life of the valuation. Page 14 of the 
Executive’s briefing paper takes us through how 
the HITF arrived at its decision in favour of the first 
option that it considered—a single survey with a 
valuation, which it preferred because of its 
simplicity. 

The evidence that we gathered suggested that 
not everyone thinks that such a valuation will be 
simple and that there could be problems as time 
goes by and if anything happens before the house 
is sold. Do the Executive officials still recommend 
that process as being the simplest? 

David Rogers: Yes. Along with the purchasers 
information advisory group, we re-examined the 
inclusion of a valuation and the shelf-life of the rest 
of the survey. Our conclusion is shown in our 
paper and reflects the consensus among the 
members of the advisory group about what would 
be needed to make the system work. We agreed 
that there should be no specific shelf-life for any of 
the information; that the information would be 
required to be of recent vintage; and that the 
valuation should be less than three months old, 
which would give people a chance to put right any 
glaringly obvious repairs before they sell the 
house.  

The survey will be a snapshot of the property 
and it will be for potential purchasers and their 
advisers to interpret that. Obviously the 
information will date as time goes on, but we and 
the advisory group could not see a reason to 
specify a particular shelf-life for any of the 
information, because the different information will 
date at different rates and that might also be true 
of the valuation. 

It still seems to us that the simplest way is to 
include a valuation as part of the survey report that 

is provided to the seller rather than to have some 
complicated system that enables potential 
purchasers to obtain a valuation from the same 
surveyor, although the market might develop that 
as an add-on to the product. We take the view that 
there should be no specific shelf-life. The proposal 
will still provide for more information than most 
people get at the moment. There will be issues 
around timing, but those will be for the market to 
resolve. 

10:45 
Cathie Craigie: Will you say a bit more about 

the mechanisms that will be in place to update the 
information? How would damage to a property by 
freak weather be dealt with? 

Neil Ferguson: In essence, it would be dealt 
with in the same manner as it is dealt with now. At 
present, there is a period between the survey 
being carried out and the purchaser moving into 
the property. Anything could happen to the 
property in between—there could be a storm or 
the levees could break—but the survey would 
remain as it was. Surveyors would probably tell 
you that the existing shelf-life of surveys is simply 
the date of inspection. A surveyor cannot be held 
liable for something that happens following the 
inspection. Exactly the same infrastructure around 
the survey would be in place; the position would 
be no different. 

Cathie Craigie: An energy efficiency report is 
also to be included in the survey. How would a 
seller go about getting that done? I agree that it 
would be helpful, but are there enough qualified 
people out there for that to be achieved?  

Neil Ferguson: In the pilot, surveyors were 
trained specifically to carry out energy efficiency 
inspections as part of the single survey inspection. 
As a result of a European Union directive, there 
will be a requirement on sellers of properties to get 
an energy efficiency report. The work on that in 
relation to all types of property is being done by 
the Scottish Building Standards Agency, with 
which we have been working to arrange for the 
single survey to be the delivery mechanism for 
sellers of marketed properties. The intention is that 
rather than have someone else come to inspect 
the property for the energy efficiency report, the 
surveyor will be able to do that as part of the 
inspection for the single survey. During the pilot, 
such data were gathered and put on a website that 
generated an energy efficiency report, which was 
in turn embedded in the single survey report. As 
far as the seller was concerned, there was one 
inspection and one report, of which the energy 
efficiency report was part. We will have to ensure 
that all surveyors are appropriately trained and 
qualified, but we do not expect that to be a 
problem. 
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Cathie Craigie: I move on to hidden defects 
insurance. I am sure that you are aware of the 
evidence that the committee took before it 
compiled its stage 1 report, and there seemed to 
be general support out there for hidden defects 
insurance. I know of constituents who have felt let 
down by surveyors when they have found defects 
in properties weeks after moving in, so I can see 
the attraction of the insurance and the protection 
that it would give purchasers. The Executive has 
said that, given the additional costs involved and 
the limited availability of the insurance, it proposes 
not to stipulate that hidden defects insurance must 
be provided, but instead to leave it to the market. 
Is it good enough to leave it there? Should we not 
stipulate that hidden defects insurance should be 
introduced? 

Neil Ferguson: A number of issues lead us to 
conclude that we are not in a position to stipulate 
that. First, the housing improvement task force 
had concerns about the potential additional cost of 
the survey fee. The RICS is working with its 
colleagues in London to try to work out what the 
additional fee might be. Although the analysis is 
not complete, early indications suggest that the 
extra cost for hidden defects insurance alone 
might be £100 per survey, which is a fairly hefty 
proportion of the overall fee. Balancing the cost of 
hidden defects insurance with its usefulness and 
the number of times that it would be drawn upon is 
a factor. 

Another complicating factor, which might be 
resolved in the fullness of time, is the fact that the 
Financial Services Authority has had since 
January 2005 a responsibility to regulate general 
insurance activities, so a firm may not undertake 
an activity that the FSA regulates unless the FSA 
authorises it to do so. Most—if not all—surveying 
firms are not registered with or regulated by the 
authority. The RICS is looking into the process 
that will have to be followed and into whether the 
RICS could have designated status with the FSA, 
which would enable its firms to provide that 
insurance.  

At present, we know of only one insurance 
company that offers to underwrite hidden defects 
insurance, so a market does not exist. For that 
reason, we are a bit reluctant to stipulate that 
every survey must carry the insurance. Providing 
the insurance involves cost and complications. In 
the fullness of time, a market may develop as 
demand is created and a track record is 
established. Premiums might reduce once 
insurance companies are more comfortable with 
the level of risk that they would be taking on, but 
that is speculation. At this stage, for all the 
reasons that I have given, we are not in a position 
to stipulate that every survey should carry such 
insurance. We hope that that will be the case and 

we are attracted to the idea, but we cannot make 
that stipulation. 

Cathie Craigie: So, from the information that 
you have and the research that you have 
conducted, you are not in a position to say that if 
the market was left to its own devices, the practice 
would become widespread. 

Neil Ferguson: We cannot give that guarantee. 
We hope that hidden defects insurance will be 
adopted, which will put us in a better position to 
encourage surveyors to provide it and buyers and 
sellers to seek it out when they consider getting 
hold of a survey. However, we cannot give a 
guarantee at this stage. As we find out more 
information, from surveyors in particular, 
developments might occur, but we are not in that 
position yet. 

Cathie Craigie: Section 104 of the Scotland Act 
1998 requires the Executive and the United 
Kingdom Government to reach agreement on the 
legal liability that will arise from the single seller 
survey. Are you confident that that agreement can 
be reached by the time the scheme is introduced? 

David Rogers: The UK Government has 
already agreed in principle to make the necessary 
provision, which would be consequential on the 
Scottish provisions. An order under section 104 of 
the 1998 act would make provision on reserved 
matters in consequence of Scottish legislation on 
devolved matters. The agreement is in principle, 
but the UK Government will have to examine the 
fine detail—that is why I give the qualification “in 
principle”. However, we are confident that 
agreement will be reached. The order would 
reflect the position that has been put in place for 
the equivalent English system, so we have no 
reason to believe that the UK Government would 
go back on that. 

As for timing, I would expect the section 104 
order to be consequential on the regulations that 
are made under the bill, rather than on the bill 
itself. We aim to develop the two sets of 
regulations in parallel so that they integrate 
appropriately. 

Cathie Craigie: In the paperwork that you 
supplied, you reminded us that the Executive is 
considering whether a central register of 
surveys—similar to that proposed in England and 
Wales—will be needed. A view on that has not 
been reached. Would a register work? Have there 
been any other thoughts about whether we should 
include one? 

David Rogers: We discussed that issue at 
some length with the stakeholder advisory group. 
It is fair to say that there is a spectrum of opinion 
on whether such a system is necessary. The 
proposals to introduce it in England would, in 
effect, set up a new profession to undertake home 
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inspections. Such a register would facilitate 
quality-control checking. Another potential issue is 
of sellers shopping around for a survey that suits 
them. Those are the main drivers behind the 
English proposal.  

In Scotland, we have a rather different situation. 
We are not necessarily seeking to extend the 
range of people who can provide surveys beyond 
those who already do—chartered valuation 
surveyors. What drives our consideration on the 
necessity of a database is whether it is necessary 
as part of the quality-control monitoring system for 
the surveys. We are not at present convinced that 
it would be necessary, particularly if we rely on the 
existing profession and its mechanisms for quality 
control and training.  

Cathie Craigie: Have you any idea how much it 
would cost to maintain such a system? 

David Rogers: We cannot speculate. We know 
that in England the cost ran into several million 
pounds. Perhaps my colleagues have figures. 

Neil Ferguson: The initial proposal was for 
several million pounds, but the Office of the 
Deputy Prime Minister was looking at different 
ways of delivering the system. At the moment, we 
do not even have a firm estimate for what is being 
considered down south, as the proposal has 
changed. We cannot say what the figure for 
Scotland might be. 

Cathie Craigie: Who would pay? 

David Rogers: At the moment, the proposal is 
that the UK Government will look to the industry to 
come up with solutions. Those solutions would be 
registration schemes for home inspectors. One of 
the registration certification schemes should own a 
database on which all the home inspection reports 
would be registered. The system in England looks 
to be quite bureaucratic, but it is driven by the 
industry and the cost would be for the industry to 
bear.  

The pilot model in Scotland would be rather 
simpler and based on the current system of 
scheme 2 surveys; we could introduce a relatively 
simple system in Scotland without setting up a 
complicated apparatus to support it. We need to 
consider the issue further, particularly the 
possibility of expanding the range of people who 
can provide a survey. If home inspectors on the 
English model were to be allowed to provide 
surveys in Scotland, we would want to be assured 
that consumers could have confidence in their 
product. Registration and monitoring systems 
might need to be part of that. If such a system 
were to be introduced, it would be up to the 
industry to provide it.  

Christine Grahame: I have a few 
supplementary questions. My first is about the 

shelf-life of a survey. Imagine that I am a seller 
and that I had my single seller survey done in 
March 2005 ready to put my property on the 
market. Two months later, a prospective 
purchaser is beginning to nibble, but by then we 
are probably into the time when prices go up. We 
are getting into the summer, when the market is 
much better than it is in March. You said 
something about an add-on to the single seller 
survey—a review or a refresh. How would that 
operate? As a seller, I am not happy that two 
months have passed and that I am stuck with the 
valuation, notwithstanding the condition of my 
property at that time. 

11:00 
David Rogers: All that the bill requires is that 

you have a survey and a valuation done and that 
you provide them to potential purchasers. I would 
expect the valuation and survey to influence your 
decision on the asking price and the upset price 
and to inform decisions by the potential 
purchasers. Both parties will be aware of 
movements in the market. 

Christine Grahame: Why put a valuation on the 
property when the market will decide two months 
later? The Arneil Johnston report states: 

“agents appeared to believe that purchasers were most 
interested in the valuation provided”. 

The valuation is at the heart of the matter. There is 
much that is good about the single seller survey, 
but I have some issues with the valuation. Will it 
prevent people from having another survey done 
for their building society or bank to refresh the 
valuation? 

Neil Ferguson: The valuation was deemed to 
be necessary by virtually everybody around the 
advisory group table for reasons that relate to two 
of the objectives of the single survey. The first 
objective is to address the issue of multiple 
valuations. If we left it to all the potential 
purchasers to get their own valuations during the 
marketing process, we would still have multiple 
valuations. The objective is met by the production 
at the outset of one valuation on which everyone 
can rely.  

The second objective is to avoid the setting of 
artificially low upset prices. The limited evidence 
from the pilot shows that sellers provided asking 
prices that were very close to the valuation, so the 
system seemed to be working. If the single survey 
did not include a valuation, the seller would not 
have the valuation as a guide when they set the 
asking price. 

Christine Grahame: I hear what you say. 
Purchasers will have the valuation and I am sure 
that they will look carefully at the structural report 
and the condition of the property, but I am asking 
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you about the position two months down the line. 
Are you telling me that people who have to borrow 
from a building society are not going to rely on the 
valuation that was given two months earlier, 
perhaps at a time when the market was not as 
lively? They will require a valuation for the 
purposes of the lender to see how much money 
they can borrow, otherwise they will be borrowing 
on the basis of the first valuation. 

Neil Ferguson: The short answer is no. It will be 
the lender’s decision. The lender will reserve the 
right to decide whether the valuation is acceptable, 
but that is the case at present. I arranged to buy a 
house in November and the survey was done in 
that month but I did not receive the mortgage 
funding and move into the property until March. 
The issue may not be a big one. Lenders will 
generally accept the valuation. 

Christine Grahame: I will leave that one. The 
proof of the pudding will be in the eating. I also 
have a question on the register of surveys. What 
information will be included in the register? Is it the 
report and the valuation, putatively? 

David Rogers: Yes. 

Christine Grahame: I think that I read 
somewhere that the idea has been floated that 
people will have access to the register only if they 
put in a note of interest on a property. The 
information will not be widely available; one has to 
put in a note of interest. 

Neil Ferguson: Generally, it will be left to the 
selling agents to decide on the distribution of the 
report. Some sellers might want to make it freely 
available. It might end up on websites alongside 
the particulars, for example. 

Christine Grahame: I see; I have 
misunderstood the situation. I thought that the 
register of surveys would be a national— 

Neil Ferguson: Are you talking about the 
register itself? I thought that you were talking 
about the availability of the single survey. Could 
you repeat the question? 

Christine Grahame: I am asking how the 
register would work. Given that the Government 
will have set up a register of single surveys, if I am 
a seller who has had a single survey and a 
valuation done, do I take it that the information on 
my property—that is, the scheme 2 survey and 
valuation—will be available to members of the 
public? To whom will it be available? 

David Rogers: To be clear, at the moment we 
are saying that it does not appear necessary to 
have a register. Were there to be one, its purpose 
would be to enable us to carry out quality-control 
checking of the survey and to allow us to ensure 
that people had carried out the survey. As is the 
plan in England, in cases in which there had been 

more than one survey of the property, the register 
could perhaps be used to make that fact known to 
people who are involved in the transaction. 
However, you are asking us to explain a policy 
development that has been carried out south of 
the border. We are not at present trying to make 
the case for that policy. I particularly stress the fact 
that we would have to go into the issue of 
confidentiality in great detail. 

Christine Grahame: That was the point that I 
had in mind. I read, somewhere, that the 
information could be available to anyone who 
registered a note of interest. Anyone could do 
that—a neighbour or a developer, for example. I 
noted that and was a bit unhappy about it.  

On the issue of hidden defects and the role of 
the surveyor, what would the costs be of the 
associated insurance policy? I am thinking about 
the cost to the seller, who will bear the cost of the 
insurance that the surveyor has to take on. 

David Rogers: All that we know is that the 
housing improvement task force found that one 
firm was offering a self-insured hidden defects 
guarantee at, effectively, no cost, or at least no 
transparent cost. The quotation that was obtained 
by the task force was that the cost would be 
around £100 a survey for hidden defects. That 
reflected the position of the market at the time. 
The fact that the cost is of that scale is a good 
reason not to make such a policy mandatory. 

Christine Grahame: So the figure of £400 was 
being bandied about as a guesstimate of the 
single seller survey and the hidden defects 
guarantee would bump that figure up by another 
£100. 

David Rogers: On those estimates, yes.  

The Convener: As time is marching on and we 
have the minister waiting outside, I ask members 
to keep their questions short and our guests to 
make their answers as concise as possible.  

Tricia Marwick (Mid Scotland and Fife) (SNP): 
I will do my best, convener.  

I want to deal with the issue of the transparency 
of commercial relationships. Section 3.4.13 of the 
paper says: 

“It is possible therefore that an estate agent acting on 
behalf of a selling client might commission a Single Survey 
to an ‘in-house’ surveyor.” 

The paper goes on to say that the Executive 
recognises that that might happen but is not 
particularly concerned about it. I have to say that I 
am concerned about the fact that the single survey 
could be done by the in-house surveyor of an 
estate agent that is the seller as well as the agent 
responsible for selling. Given that estate agents 
are the only unregulated profession, I wonder 
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whether you have considered that position 
carefully. Can we ensure that such a relationship 
is not possible rather than just leaving it to chance 
that it might be okay? 

David Rogers: We are providing assurance to 
potential purchasers about the quality of the 
survey by putting them in a similar contractual 
position to the one that they would have been in if 
they had purchased the survey themselves. We 
will bolster that using section 104 of the Scotland 
Act 1998. Against that background, we are not in a 
position to regulate estate agents, because that is 
a reserved matter. However, there must be a 
degree of transparency in such relationships and 
the contractual responsibilities of the surveyor 
have to be clear. That ought to be the basis for 
instilling confidence in the product in consumers. 
Neil, do you have anything to add? 

Neil Ferguson: Very little, other than to say that 
such relationships probably exist at the moment 
anyway and I do not think that we would be able to 
change them. 

Archie Stoddart (Scottish Executive 
Development Department): In relation to estate 
agents, section 114 of the bill requires a local 
authority to notify the Office of Fair Trading where 
there has been a breach of duties. That feeds into 
the wider duties that local authorities have in 
relation to estate agents. The situation is therefore 
not quite as open and unregulated as it might 
appear. 

Tricia Marwick: You acknowledged that the 
regulation of estate agents would not be within the 
powers of the Parliament. However, given that, the 
fact that there will be a new duty in terms of single 
surveys and the fact that such relationships might 
have operated for a long time, do we not need to 
be explicit about the relationship between 
surveyors and estate agents to protect 
consumers? Should we not look to preclude such 
relationships? Would that not ensure that there is 
the confidence in the system that we are all 
looking for and which you recognise but do not 
seem to be willing to do anything about? 

David Rogers: The short answer is that we are 
not in a position to go that far. We are putting in 
place other mechanisms to ensure that there is 
consumer confidence. There are commercial 
relationships, but that is the nature of the market. 
We are reluctant to intervene in the market’s ability 
to provide solutions to people who are buying 
surveys. For example, there are attractions in the 
complete package being available through an 
estate agent, because there may be financial 
benefits, so we are reluctant to intervene 
unnecessarily in such relationships. 

Christine Grahame: Your paper states: 

“The Executive is working to develop proposals for a PIP 
that can introduce more certainty into the house-buying 
process”. 

That is to be applauded. You go on to state that 
while you wish to provide purchasers with useful 
information, you do not want to make the exercise 
cumbersome or to introduce unnecessary 
expense. You then refer to information being 
“derived from a pre-sale questionnaire.” 

Could you develop that point? 

David Rogers: That reflects discussions in the 
advisory group. We set up a sub-group involving 
the Law Society of Scotland, the Scottish 
Consumer Council, ourselves, Neil Ferguson and 
the National Association of Estate Agents to re-
examine the housing improvement task force’s 
recommendation that there would be benefits in 
bringing forward to the start of the conveyancing 
process the compilation of warranties, planning 
permission, evidence of title and so on that 
normally occurs at the end of the process and 
which can cause problems. 

The group has taken into account the research 
that DTZ Pieda did for us last year, which told us 
that most purchasers would be interested in 
summary information rather than in a great thick 
pack of documents. It is looking for a system that 
can provide more certainty, so that transactions do 
not go awry at a late stage of the process, but 
which will not incur unnecessary cost. The 
proposal that is being discussed—the one that the 
group has come up with—is that there should be a 
form of pre-sale questionnaire in which the seller 
and their agent would flag up issues such as the 
availability of planning permission and evidence 
about burdens on the property, which might trip up 
the transaction later. 

11:15 
Christine Grahame: I can see a problem with 

that, though. The acting solicitor would have to 
have the title deeds to complete the questionnaire 
veritas, so there would be costs involved. All the 
costs of the purchasers information pack would be 
levied on the seller if the solicitor’s time and the 
ordering of documents were required. It does not 
seem to me that you are solving the problem. To 
complete the questionnaire, the solicitor would 
have to have the information in front of them. 

Neil Ferguson: The Law Society’s proposal is 
slightly different. Instead of the questionnaire 
being completed by the selling solicitor, it would be 
completed at an early stage by the seller, who 
may have lived in the property for many years and 
would know the answers to many of the questions 
about burdens, structural alterations and that kind 
of thing. The Law Society’s proposal is that the 
seller should complete the questionnaire. 
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Christine Grahame: How far down the road are 
you with that proposal? It sounds to be fraught 
with difficulties. For a start, a lot of people will not 
know what is meant by the word “burden”. They 
may have been in the house for only five years 
and may not be aware of the fact that long-since-
forgotten structural alterations were done by 
someone else. The proposal is fraught with 
difficulties and would make for very complicated 
missives. 

David Rogers: The advisory group has 
considered an initial paper on the matter from the 
sub-group, which involved the organisations that I 
mentioned. A number of issues have been raised, 
including some of the sort that you have just 
mentioned. The advisory group has been sent 
away to work up the proposal further. The 
proposal is not established policy yet, but there is 
a view around the advisory group that it seems to 
have the makings of a solution, because it would 
effectively provide information that would speed up 
the process. Nonetheless, the detail needs to be 
worked through and the proposal has to pass the 
test of not introducing significant extra cost but 
providing the reassurance that is necessary. 

Christine Grahame: I accept that. I do not know 
what position the committee will take on this point, 
but we do not want to pass a bill that does not 
work in practical terms. Is there a timescale for 
resolving those practical issues that will determine 
whether the idea floats or sinks? 

David Rogers: The committee would not be 
passing a bill that went into such detail. The bill is 
a power for regulation— 

Christine Grahame: But it is in the detail that 
the enactment will take place. 

David Rogers: I accept that it is the policy that 
underlies the bill. The next meeting of the advisory 
group will be in October, when we will consider a 
further proposal. The aim is to resolve the matter 
in time for the regulations. However, I do not think 
that we can expect the detail of the proposal to be 
worked out in time for the passing of the bill. 

Christine Grahame: Oh dear. That is 
interesting. 

At what point will the seller provide the 
information pack to the purchaser? I think that that 
has now been established, but I would like 
clarification. 

David Rogers: As it stands, the regulations can 
make provision for that, but the seller or their 
agent would have to possess the information at 
the time that the house was marketed. We are 
considering drafting an amendment to provide 
more flexibility, so that it may not be necessary for 
the seller to have the information on the day that 
the property is marketed. That applies to the 

purchasers information pack, but different 
considerations apply to the single survey, for 
which we would want the seller to have had the 
survey and considered it before going to market. 

Christine Grahame: So you are separating out 
the two things. 

David Rogers: I think that different 
considerations apply to them. 

Christine Grahame: I presume that the bill will 
be amended to reflect that. 

David Rogers: If we felt that such flexibility was 
necessary, we would lodge an amendment to 
allow it. 

Christine Grahame: Cost is a big issue for 
people, particularly those who are on low incomes. 
It seems to me that there are many ifs and buts in 
your paper about what the information pack will 
contain, whether it will be a questionnaire, how 
much it will cost to assemble the pack and 
whether a seller or their lawyer will do that. How 
can we get an idea of what the cost of the pack 
will be for the seller of an average house, rather 
than of a posh castle, in terms of their outlays at 
the beginning of the process? 

Neil Ferguson: The advisory group expects the 
pre-sale questionnaire proposal to be cost neutral, 
because solicitor time would be saved at the end 
as a result of the process being simplified, albeit 
there may be a small outlay at the beginning. 
Therefore, the process will be cost neutral, or will 
even save money, rather than add expenditure to 
the process of buying and selling. That is what we 
expect at this stage, but we will need to work up 
the proposal in further detail. 

Christine Grahame: People on low incomes 
may have no money to pay for anything, even the 
single seller survey. How is the development of a 
loan system coming on? 

David Rogers: First, I will complete Neil 
Ferguson’s point. For both the single survey and 
the purchasers information pack there will be a full 
regulatory impact assessment, with costings of a 
detailed proposal, when we produce the proposed 
regulations. The committee will be able to consider 
that matter then. 

You asked about support for low-income sellers. 
I suppose that we could narrow that down to any 
seller who cannot get an affordable product from 
the market. We propose that the scheme of 
assistance provisions in part 2 of the bill should be 
amended to provide the flexibility for local 
authorities to assist people who are selling their 
houses. When we introduce the regulations, we 
will consider—as will the committee, obviously—
whether there is a need for such support to be 
available. 
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Following discussion with our advisory group, 
we envisage that, in many circumstances, the 
market should be able to find ways of providing 
affordable products to most people. Many sellers 
will have equity locked up in their houses and that 
will provide a way of funding the survey and any 
costs for the purchasers information pack. 
Therefore, it would be for consideration whether 
local authorities should be directed to use their 
flexibility or whether that should be left to their 
discretion, or, indeed, whether we should provide 
the guidance that we thought that such support 
was unnecessary. 

Christine Grahame: That is probably different 
from what local authorities would say, but there we 
are. 

The Convener: I have a quick question about 
the right to buy. You reflected on the committee’s 
recommendation on the right to buy, which is to be 
welcomed. However, your paper states that a 
report would be provided 
“giving property information such as house type … and 
obvious problems with the house”. 

What do you mean by obvious problems? I am 
sure you appreciate that somebody can live in a 
house and not know, for example, that it has dry 
rot or rising damp. 

Archie Stoddart: First, as you will see from our 
paper, we agree that right-to-buy purchasers need 
better information. However, and to take a slight 
step back, a number of the problems that have 
been raised with us about the information that 
people have also relate to people not 
understanding costs or forthcoming improvement 
programmes, which can delay landlords. The bill 
includes a power to specify what information will 
be provided. 

Our vision of obvious defects was precisely of 
such things as dry rot or harling falling off a wall, 
which would be obvious. We would expect such 
information to be included in a survey. Allied with 
the additional information, the package is fairly 
powerful. The report is not identical to the single 
survey; in some respects it goes further. Obvious 
defects are just that. 

The Convener: I wanted to clarify that such 
issues would be considered. 

My second question is about shared equity 
properties, which will not be covered. Perhaps 
further consideration could be given to that issue. I 
appreciate that when someone invests in a shared 
equity property they are buying only part of it, but it 
is often the start of their getting on to the property 
ladder. If we are to give protection to people in 
right-to-buy properties who have rented for many 
years, because we believe that they need to know 
everything about the property that they are about 

to buy, perhaps we should do the same for people 
in shared equity properties, who often staircase 
their way up to home ownership. 

Archie Stoddart: There are two issues 
associated with shared equity properties. If 
someone buys new into a property that has been 
marketed, we would expect a single survey to be 
provided. We do not want a single survey to be 
required when someone is tranching up. That 
makes no sense for the additional tranches. 

The Convener: That is a helpful answer. 

My final two questions are about the information 
that is to be included on the face of the bill. There 
has been criticism of the lack of information in the 
bill. Will part 3 be amended to take account of the 
progress that has been made in developing the 
likely content and form of the eventual 
regulations? Can you give us an indication of the 
timings for the introduction of the regulations? 

David Rogers: The only amendments that we 
are considering for part 3 are amendments to 
provide flexibility in respect of timing, to which I 
have referred, to enable us to take up the option of 
requiring registration of surveys, if we need to, and 
to address specific provisions relating to the right 
to buy. We do not expect to bring forward a 
detailed scheme for either the single survey or the 
purchasers information pack. We believe that that 
information should be included in regulations. 
Much careful work with stakeholders is needed in 
order for us to get there. 

I am not in a position to give a target date for the 
introduction of regulations. It is important that we 
develop a system in which consumers, lenders 
and advisers can have confidence. In doing so, we 
need to take the time to work with stakeholders to 
design the two schemes. The timetable will be 
driven by that. The detail could not be worked up 
in time for it to be included in the bill. I envisage 
that there will be at least a year of hard work after 
the bill is passed before the regulations are ready. 

The Convener: Thank you for your attendance. 
The meeting will be suspended until 11.30 to allow 
for a changeover of witnesses. 

11:28 
Meeting suspended. 

57



Housing (Scotland) Bill 

1st Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 and 2 Schedule 1 
Sections 3 to 22 Schedule 2 

Sections 23 to 108 Schedule 3 
Sections 109 to 122 Schedule 4 
Sections 123 to 166 Schedules 5 and 6 
Sections 167 to 169 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 1 

Cathie Craigie 

19 In section 1, page 1, line 18, at end insert <, or 

<( ) that there is evidence of wider market failure or decline such that if action is not 
taken there is likely to be a detrimental impact on the stability of the local 
community.> 

Section 10 

Cathie Craigie 

21 In section 10, page 5, line 15, at end insert— 

<( ) the authority’s policy framework for the implementation of its duties 
under Part 2 of the Housing (Scotland) Act 2005 (asp 00).”.> 

Scott Barrie 

20 In section 10, page 5, line 15, at end insert— 

<( ) a strategy for ensuring that private sector housing in the authority’s area 
meets the Scottish Housing Quality Standard by a date to be set by the 
Scottish Ministers.”.> 

SP Bill 40-ML1 Session 2 (2005) 1
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Section 11 

Mary Scanlon 

22 In section 11, page 5, leave out line 23 and insert— 
<“(ca) complies with any relevant requirements for a satisfactory level of 

thermal performance having regard to the age, character and prospective 
life of the house, and the locality in which the house in situated,”,> 

Scott Barrie 

23 In section 11, page 5, line 23 leave out <thermal insulation> and insert <energy performance> 

Section 13 

Cathie Craigie 

24 In section 13, page 6, line 33, at end insert <, and 

( ) the house has an acceptable standard of fire detection.> 

Section 22 

Tricia Marwick 

15 In section 22, page 9, line 31, after <tenant> insert <or a person acting on their behalf> 

Christine Grahame 

25 In section 22, page 9, line 32, leave out <14(1)(b)> and insert <14(1)> 

Donald Gorrie 

26 In section 22, page 9, line 32, at end insert <, or 

(b) with management standards as established by order by the Scottish Ministers 
following consultation with such persons as the Scottish Ministers deem 
appropriate.>

Mary Scanlon 

27 In section 22, page 9, line 34, at end insert <(including the tenant’s reasons for considering 
that the landlord has had a reasonable time to complete any work required to comply with the 
duty after becoming aware that such work was necessary).> 

Tricia Marwick 

16 In section 22, page 9, line 35, after <tenant> insert <or a person acting on their behalf> 

Mary Scanlon 

28 In section 22, page 9, line 35, after <landlord> insert <, or the landlord has become aware,> 

2
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Mary Scanlon 

29 In section 22, page 9, line 36, at end insert <and the landlord has failed to carry out that work 
within a reasonable time.> 

Schedule 2 

Malcolm Chisholm 

2 In schedule 2, page 96, line 35, at end insert— 

<other than payments of reasonable travelling expenses in respect of attendance at a 
hearing of any private rented housing committee.>  

Section 23 

Tricia Marwick 

17 In section 23, page 10, line 18, after <tenant> insert <or a person acting on their behalf> 

Tricia Marwick 

18 In section 23, page 10, line 30, at end insert <or a person acting on their behalf> 

Section 24 

Donald Gorrie 

30 In section 24, page 10, line 37, at end insert <or with any management standards as set out by 
order under subsection 22(1)(b).> 

Donald Gorrie 

31 In section 24, page 11, line 3, after <work> insert <or meet any management standards> 

Donald Gorrie 

32 In section 24, page 11, line 3, at end insert <(as the case may be) that management standards are 
met, or> 

Mary Scanlon 

33 In section 24, page 11, line 11, at end insert <; and in so considering the committee must have 
regard to— 

(a) the nature of the repair, 

(b) any deterioration in the condition of the house due to the tenant’s delay in 
notifying the landlord of the requirement for repair, and  

(c) the age, character and prospective life of the house, and the locality in which the 
house is situated.> 

3
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After section 28 

Tricia Marwick 

34 After section 28 insert— 

<Repairing standard enforcement orders: termination of a short assured tenancy 

In section 33 (recovery of possession on termination of a short assured tenancy) of the 
Housing (Scotland) Act 1988 (c.43), after paragraph (a) of subsection (1) insert— 

“(aa) that no referral under section 23(1) of the Housing (Scotland) Act 2005 
(asp 00) is being considered by a private rented housing committee under 
section 24(1) of that Act, or  

(ab) that no order issued under section 24(2) of that Act has effect in relation 
to the house.”.> 

Section 40 

Malcolm Chisholm 

3 In section 40, page 18, line 40, at end insert <(with references in that Act to land being read as 
references to the house and its site)> 

Section 44 

Cathie Craigie 

35 In section 44, page 20, line 19, at end insert— 

<( ) require owners to establish an owners association for the purpose of maintaining 
their houses.> 

Section 48 

Malcolm Chisholm 

4 In section 48, page 22, line 6, leave out from beginning to <else> in line 9 and insert <do 
anything it thinks fit> 

Malcolm Chisholm 

5 In section 48, page 22, line 14, leave out <in pursuance of subsection (2)(a)> and insert <under 
section (Maintenance accounts: grants)>

Section 49 

Malcolm Chisholm 

6 In section 49, page 22, line 24, leave out from <for> to end of line 25 and insert <other than by 
way of a grant paid under section (Maintenance accounts: grants)>

4
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Section 50 

Malcolm Chisholm 

7 In section 50, page 24, line 1, leave out subsection (6) 

After section 50 

Malcolm Chisholm 

8 After section 50, insert— 

<Maintenance accounts 

 Maintenance accounts: grants

 The local authority may pay grants in respect of any expenses incurred in connection 
with the opening, winding up or closure of a maintenance account.> 

Section 57 

Cathie Craigie 

36 In section 57, page 27, line 38, at end insert— 

<( ) In paragraph 1 of Schedule 9 (recovery of expenses by charging order) to the 1987 Act, 
after “building” there is inserted “or where the authority seeks to recover expenses under 
section 57(1) or (2) of the Housing (Scotland) Act 2005 (asp 00).> 

After section 64 

Cathie Craigie 

37 After section 64, insert—

Private rented housing panel: extension of remit 

<Applications to the private rented housing panel

(1) The Scottish Ministers may, by order, add further grounds for applying to the private 
rented housing panel for a determination. 

(2) Before making an order under subsection (1), the Scottish Ministers must consult such 
persons as they consider to have an interest.> 

Section 90 

Malcolm Chisholm 

9 In section 90, page 47, line 31, after <(c.55),> insert <the Agricultural Holdings (Scotland) Act 
2003 (asp 11),> 
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Section 92 

Malcolm Chisholm 

10 In section 92, page 49, line 16, at end insert <(with references in that Act to land being read, in 
the case of an acquisition of premises, as references to those premises)> 

Section 110 

Malcolm Chisholm 

11 In section 110, page 55, line 36, at end insert— 

<(4) Regulations may not be made under subsection (1) unless a draft of the 
statutory instrument containing the regulations has been laid before and 
approved by resolution of the Scottish Parliament.”.> 

Section 124 

Scott Barrie 

38 In section 124, page 61, line 31, at end insert— 

<( ) the energy efficiency of the property,> 

After section 149 

Malcolm Chisholm 

39 After section 149, insert— 

<PART

TENANCY DEPOSITS

Tenancy deposits: preliminary 

(1) A “tenancy deposit” is a sum of money held as security for— 

(a) the performance of any of the occupant’s obligations arising under or in 
connection with a tenancy or an occupancy arrangement, or 

(b) the discharge of any of the occupant’s liabilities which so arise. 

(2) A “tenancy deposit scheme” is a scheme for safeguarding tenancy deposits paid in 
connection with the occupation of any living accommodation.> 

Malcolm Chisholm 

40 After section 149, insert— 

<Tenancy deposit schemes: regulatory framework 

(1) The Scottish Ministers may by regulations (“tenancy deposit regulations”)— 

(a) set out conditions which a tenancy deposit scheme must meet before they can 
approve it under section (Approval of tenancy deposit schemes), 

(b) make such further provision about tenancy deposit schemes as they think fit.   
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(2) Tenancy deposit regulations may, in particular— 

(a) make provision about the manner and circumstances in which tenancy deposits 
must be paid, held and repaid under an approved scheme, 

(b) impose sanctions for failing to participate in, or to comply with, an approved 
scheme, 

(c) set out a mechanism for resolving disputes relating to an approved scheme, 

(d) prescribe the type of person who may administer an approved scheme, 

(e) authorise the Scottish Ministers to make payments, or to give guarantees or other 
assistance, in connection with— 

(i) the creation, administration or operation of an approved scheme, 

(ii) the resolution of disputes relating to an approved scheme, 

(f) set the amount, or the maximum amount, of any fee which may be charged in 
connection with an approved scheme, 

(g) prescribe arrangements for publicising approved schemes. 

(3) But tenancy deposit regulations may not— 

(a) prescribe circumstances in which tenancy deposits must be paid under a tenancy 
or an occupancy arrangement, 

(b) create offences.> 

Malcolm Chisholm 

41 After section 149, insert— 

<Approval of tenancy deposit schemes 

(1) The Scottish Ministers may approve a tenancy deposit scheme devised by them or by 
any other person.  

(2) Such an approval— 

(a) may not be given unless tenancy deposit regulations are in force, and 

(b) must be given in accordance with the tenancy deposit regulations then in force. 

(3) Before approving a tenancy deposit scheme, the Scottish Ministers must— 

(a) publicise the terms of the proposed scheme in such manner as they think fit, and 

(b) consult— 

(i) such persons representing landlords or tenants whom they think may be 
affected by the proposed scheme, and 

(ii) such other persons as they think fit, 

 about the proposed scheme. 

(4) The Scottish Ministers must review each approved tenancy deposit scheme from time to 
time and may, following any such review— 

(a) take steps to secure the revision of the reviewed scheme, or 

(b) withdraw their approval of the reviewed scheme. 
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(5) Subsections (1) to (4) apply to revised schemes in the same way as they apply to new 
schemes (except that that the duty imposed by subsection (3) does not apply if the 
Scottish Ministers think that a proposed revision is unlikely to adversely affect any 
person significantly). 

 (6)  The Scottish Ministers may approve— 

(a) different tenancy deposit schemes for different types of tenancy or occupancy 
arrangement, 

(b) more than one tenancy deposit scheme for the same type of tenancy or occupancy 
arrangement.> 

Malcolm Chisholm 

42 After section 149, insert— 

<Amendment of Rent (Scotland) Act 1984 

In section 90(3) (declaration that deposits are not premiums) of the Rent (Scotland) Act 
1984 (c.58), after “obligations” insert “for rent,”.> 

After section 155 

Patrick Harvie 

43 After section 155, insert— 

<PART

THE MANAGEMENT STANDARD

The management standard 

(1) A landlord meets the management standard if— 

(a) a rent record is provided, and receipted, in all circumstances where rent is paid, 

(b) the landlord gives the tenant 24 hours notice in writing of his or her intention to 
enter the property, 

(c) where the tenancy is an assured or short assured tenancy, a written tenancy 
agreement setting out the terms of the lease is provided to the tenant, 

(d) the written tenancy sets out in clear, fair and lawful terms, the terms of the lease, 

(e) the tenancy agreement is properly executed by the signatures of the landlord (or 
agent) and tenant, and one witness who includes his or her address, 

(f) the landlord does not charge the tenant for drawing up a tenancy agreement, 

(g) the name and address of the landlord or agent is included in the agreement, 

(h) the landlord does not charge a tenant for placing the tenant’s name on an 
accommodation list, 

(i) the deposit for the property is less than two months rent. 

(2) The Scottish Ministers, shall by regulations, make provisions allowing tenants to apply 
to the private rented housing panel to determine whether the landlord is in breach of the 
management standard, and for the panel, if it so determines, to require the landlord to 
take steps to rectify any breach. 
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(3) Before making regulations under subsection (2), the Scottish Ministers shall consult 
such persons as they consider appropriate. 

(4) The Scottish Ministers shall prepare regulations under subsection (2) so as to enable 
them to come into force on the same date as Chapter 4 of Part 1 comes into force.> 

After section 159 

Patrick Harvie 

1 After section 159, insert— 

<PART

ENERGY EFFICIENCY

Energy efficiency of residential accommodation 

(1) The Scottish Ministers must take reasonable steps to ensure that the general level of 
energy efficiency of residential accommodation has increased— 

(a) by 2010, by at least 20 per cent compared with the general level of such energy 
efficiency in 2000; and 

(b) by 2020, by at least a further 20 per cent compared with the general level of such 
energy efficiency in 2010. 

(2) The Scottish Ministers must produce a strategy (to be known as the “domestic energy 
efficiency strategy”) setting out the measures which they will take to ensure the targets 
mentioned in subsection (1) are achieved. 

(3) The Scottish Ministers must report to the Scottish Parliament on progress and review the 
strategy referred to in subsection (2) every five years. 

(4) In this section, “residential accommodation” has the meaning given by section 1 of the 
Home Energy Conservation Act 1995 (c.10).> 

Section 165 

Malcolm Chisholm 

44 In section 165, page 88, line 33, leave out <sections 74(1) and 76(6)> and insert <section 74(1), 
76(6), 88(4), 96(2), 101(1), 102, 108(4) or (Tenancy deposit schemes: regulatory framework)(1)>

Section 168 

Malcolm Chisholm 

13 In section 168, page 91, line 15, leave out <worker employed in agriculture> and insert <person> 

Malcolm Chisholm 

14 In section 168, page 91, leave out lines 23 and 24 
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COMMUNITIES COMMITTEE 

EXTRACT FROM THE MINUTES 

22nd Meeting, 2011 (Session 2) 

Wednesday 21 September 2005 

Present:

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Christine Grahame 
Patrick Harvie John Home Robertson 
Tricia Marwick Mary Scanlon 
Karen Whitefield (Convener)  
 
Housing (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 1). 

Amendments 2, 3, 4, 5, 6, 7 and 8 were agreed to without division. 

The following amendments were disagreed to (by division— 

22 (For 1, Against 6, Abstentions 2) 
26 (For 4, Against 5, Abstentions 0). 
34 (For 4, Against 5, Abstentions 0). 
 

Amendments 19, 21, 24, 15, 25, 27, 33 and 35 were moved and, with the 
agreement of the Committee, withdrawn. 

Amendments 20, 23, 16, 28, 29, 17, 18, 30, 31 and 32 were not moved. 

Schedule 2 and sections 40, 48, 49 and 50 were agreed to as amended. 

Sections 1 and 2, schedule 1, sections 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 
37, 38, 39, 41, 42, 43, 44, 45, 46 and 47 were agreed to without amendment. 

The Committee ended consideration of the bill for the day, section 50 being 
disposed of. 
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09:36 
On resuming— 

Housing (Scotland) Bill: Stage 2 

The Convener: Item 3 on the agenda is stage 2 
of the Housing (Scotland) Bill. The Deputy Minister 
for Communities, Johann Lamont, is accompanied 
by Archie Stoddart of the Housing (Scotland) Bill 
team, Roger Harris of the private sector housing 
team, Colin Affleck of the bill team, Edythe Murie 
of the office of the solicitor to the Scottish 
Executive and Andy Beattie from the office of the 
Scottish parliamentary counsel. 

It might be helpful to point out a few things 
before we commence. In order to speed things 
along, if a member does not wish to move their 
amendment, they should simply say, “Not moved.” 
In that event, any other member can move the 
amendment, although I will not invite other 
members to do so. Assuming that no other 
member moves the amendment, I will simply go to 
the next amendment on the marshalled list. 

Secondly, if a member wishes to withdraw an 
amendment, I will ask whether anyone objects. If 
any member objects, I will immediately put the 
question on the amendment. 

Finally, if I am required to use my casting vote, I 
intend to vote for the status quo, which is the bill 
as it stands. I hope that that will not occur at any 
point today. 

Section 1—Housing renewal areas: criteria 

The Convener: Amendment 19, in the name of 
Cathie Craigie, is in a group on its own. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): Committee members and the minister will 
be aware that when taking evidence on housing 
renewal areas, the committee heard that the 
provision in the bill was a move in the right 
direction. It was welcomed that local authorities 
would be able to take into account a range of 
factors when deciding to designate an area as a 
housing renewal area. 

However, I do not believe that the bill goes far 
enough. The regeneration of failing communities is 
a priority for us all. The powers in the bill do not go 
far enough to address the recommendations that 
were made by the housing improvement task 
force, which took the view that housing renewal 
areas should be considered where there is 
evidence of wider housing market failure. I refer to 
situations in which the issue is not just the quality 
or standard of the houses, but falling house prices 
and low demand, with communities rejecting 
houses in an area. 

We must ensure that the widest possible range 
of powers and interpretations of the legislation are 
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available to local authorities, so that they can use 
the bill to address situations in which a problem is 
not limited to the condition of the housing stock, 
whether it be socially rented or privately rented. All 
conditions and circumstances must be taken into 
consideration. That would allow local authorities 
the opportunity to address much wider social 
problems in a community. I hope that the minister 
will be able to accept amendment 19, which I am 
sure would improve the legislation. 

I move amendment 19. 

Mary Scanlon (Highlands and Islands) (Con): 
I am not sure what Cathie Craigie means by 
“the stability of the local community”, 

whether that can be measured and whether it is 
appropriate to include it in legislation. I do not 
understand totally how we can measure stability in 
a community. 

Donald Gorrie (Central Scotland) (LD): Cathie 
Craigie has raised an important issue, although I 
do not know whether the wording that she has 
chosen is absolutely correct. The bill deals with 
the appearance or state of repair of houses having 
an adverse effect on an area. There is also the 
matter of the psychological effect that that has on 
a neighbourhood. If there is a feeling of decline 
about an area, because houses are being 
neglected, that may result in people not wishing to 
take up tenancies or to buy houses there. It would 
be worth our while to consider the wider issue of 
the neglect of houses. I am interested in hearing 
what the minister has to say on the matter. 

I did not lodge an amendment to this effect, but 
in line 17 on page 1 of the bill, in section 1(b), 
“are” should be “is”. I hope that that will be 
corrected by the right person at the right time. 

Johann Lamont: I am more than happy to 
receive any comments on punctuation and 
grammar and to pursue them vigorously, even if I 
can do nothing else. I know that the issue to which 
Donald Gorrie referred has already been 
identified. 

The housing renewal area strategy would not 
necessarily be the only means of dealing with 
areas that are in decline and difficulties. We know 
that communities can spiral into difficulties when 
the properties are reasonably okay. Other 
strategies that we have in relation to antisocial 
behaviour and so on would be used to address 
those difficulties. It would be dangerous for us to 
say that the housing renewal strategy is the only 
means by which we can address some of the 
challenges that neighbourhoods face. 

Amendment 19 is an attempt to address market 
failure or decline that impacts on a community. I 
understand where Cathie Craigie is coming from, 
but I believe that the amendment would not 

achieve its purpose, as it seeks to give local 
authorities powers for intervention that are not 
linked to the condition and quality of housing. The 
amendment is also unnecessary because the 
grounds for the designation of housing renewal 
areas will allow for intervention in areas that face 
market decline. 

The housing improvement task force suggested 
a ground for a housing renewal area declaration 
on the terms that are set out in amendment 19, but 
it recommended that intervention that was 
triggered by market failure could also arise where 
that was likely to impact on 
“the condition and/or quality of a significant proportion of 
the housing stock in the area or of the area as a whole”. 

The provisions in the bill reflect the aim of 
addressing area-based problems of condition and 
quality. A local authority can designate a locality 
as a housing renewal area if a significant number 
of houses in the area are substandard or if the 
appearance or state of repair of any houses in the 
locality is adversely affecting the amenity of that 
locality. That is a better provision than the one for 
which the housing improvement task force called. I 
believe that that approach, which is linked directly 
to the condition, state of repair or appearance of 
houses in an area, is a much sounder way of 
proceeding. The link between condition and 
intervention will be more easily understood by 
people who are affected, particularly as the 
remedies that local authorities propose will focus 
on addressing identified condition issues. 

In practice, should the appearance or state of 
repair of unoccupied houses or a fall in the value 
of houses impact on the amenity of the area, it is 
likely that the areas that are caught by amendment 
19 would fall within the criteria that are already in 
the bill. If we adopted an approach whereby local 
authorities could intervene in areas where there 
are no problems with the condition and quality of 
houses, that could be argued to be beyond the 
spirit of the bill. I ask Cathie Craigie to seek to 
withdraw her amendment, but I am content to 
explore the matter with her further and, given the 
points that were made by Mary Scanlon, to 
consider how the aim could be achieved. 

09:45 
Cathie Craigie: I could argue some of those 

points with the minister, but I am heartened by her 
final comment in which she offered to discuss the 
matter further. The aim of amendment 19 is to 
ensure that local authorities can intervene to help 
communities in which problems are occurring. I 
accept that, because the bill is a housing bill, 
housing and its condition must be a major issue, 
but there are many other issues that affect the 
stability of communities and I believe that local 
authorities should have the power that I seek for 
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them. However, given the minister’s undertaking 
that she is willing to discuss the matter further with 
me and, if necessary, to come back and consider 
the matter at stage 3, I am happy to seek to 
withdraw my amendment. 

Amendment 19, by agreement, withdrawn. 

Section 1 agreed to. 

Section 2 agreed to. 

Schedule 1 agreed to. 

Sections 3 to 9 agreed to. 

Section 10—Local housing strategies 

The Convener: Amendment 21, in the name of 
Cathie Craigie, is grouped with amendment 20. 

Cathie Craigie: The amendment is about the 
local authority’s policy framework for the 
implementation of its duties under part 2 of the bill. 
Its purpose is to ensure that local authorities’ 
policies— 

I am sorry, convener—will you give me a 
moment to get my paperwork? I am having a 
Christine Grahame moment, I think. [Laughter.] 

Christine Grahame (South of Scotland) 
(SNP): That was untoward. 

Cathie Craigie: Sorry, Christine—I know how it 
feels. If the committee could just bear with me for 
a moment until I get my paperwork. I am mixed up. 

I am sorry about that. The purpose of 
amendment 21 is to ensure that the local 
authority’s policy on providing assistance to 
homeowners is a key element of the local housing 
strategy. Section 69 of the bill requires local 
authorities to prepare and publish a statement of 
how they will apply the scheme of assistance to 
their area. However, when we took evidence and 
prepared the committee’s report, we thought not 
only that local authority schemes should be 
determined to meet local needs, but that people 
should know exactly what the scheme was. My 
amendment would achieve that. 

I move amendment 21. 

Scott Barrie (Dunfermline West) (Lab): 
Amendment 20, in my name, is intended to require 
local authorities to incorporate within their local 
housing strategies a strategy that sets out what 
they will do to put private housing on course to 
meet the Scottish housing quality standard. 

As we know, when the quality standard was 
introduced an obligation was placed on local 
authorities and registered social landlords to 
ensure that their housing stock complied with it by 
2015, but there is no requirement on the private 
sector to achieve such quality standards. The 
amendment seeks to put our public and private 

sector stocks on a par to ensure that both are 
brought up to the standard that we expect in the 
21st century. 

Johann Lamont: I ask committee members to 
reflect further on the amendments; we might be 
able to pursue the issues a bit further between 
now and stage 3. I do not believe that amendment 
21 would be effective in achieving what I think is 
Cathie Craigie’s intention. It refers to the local 
authority’s duties under part 2 of the bill, when the 
most important aspect of that part in delivering a 
local authority’s housing strategy is the powers 
that it confers. 

I appreciate the desire to ensure that the 
scheme of assistance approach is part of a local 
authority’s strategic thinking, and I am happy to 
assure the committee that we share that desire. 
However, at this stage we do not think that it is 
necessary to make that a statutory requirement, 
given the nature of the local housing strategy and 
the other controls in the bill. 

The local housing strategy is intended to cover 
all housing sectors. That is made clear in 
Communities Scotland guidance and, after the first 
round of strategies, we are encouraging more 
thorough strategic thinking in respect of how 
authorities deal with private sector housing 
condition. 

Part 2 of the bill provides better tools for 
encouraging improved conditions in the private 
sector; the key thing for the scheme of assistance 
approach is to use those tools in a cost-effective 
way that has maximum impact on housing 
conditions in the local authority’s area. 

Section 69 already requires the local authority to 
make a formal statement about the criteria that it 
will adopt. To do that, an authority will need to 
think clearly about how it will use its powers. 

Section 91 gives ministers powers to intervene 
with guidance and, if necessary, directions. 
Through Communities Scotland, ministers provide 
the bulk of the funding that is used by local 
authorities for those purposes. That is a strong 
lever, alongside guidance and monitoring of local 
housing strategies. Taken together, the 
arrangements will allow ministers to ensure that 
local authorities use the part 2 powers in a cost-
effective way that will deliver for their local housing 
strategies. As I said, I am happy to pursue further 
with Cathie Craigie the issues that are raised in 
the amendments. 

On amendment 20, the bill is about improving 
standards and quality in private sector housing, 
but I believe that the approach that is set out in 
amendment 20 would not necessarily pursue that. 
The effect of the amendment would be to require 
local authorities to have a strategy to ensure that 
all houses in the private sector meet the Scottish 
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housing quality standard by a date to be 
determined by the Executive. 

The Scottish housing quality standard is, quite 
rightly, wide ranging and detailed in its scope. For 
example, with reference to kitchens, it describes 
storage, location and size of worktops and the 
minimum number of sockets that a kitchen should 
have. That is the right approach in the social 
rented sector, where standards of service delivery 
should be central, but I make a distinction in 
relation to the private sector, which is different. It 
could be argued that it is going too far to require of 
individual owner-occupiers that their houses meet 
such a standard whether they want them to or not. 
That would be before we began to consider the 
cost of such provision for individuals and local 
authorities. 

There are already duties in the bill to the effect 
that the local housing strategy must set out the 
strategy for dealing with houses that are below the 
tolerable standard, as well as the policy for 
designating housing renewal areas. More 
generally, the strategy must set out how the local 
authority will exercise its functions and co-ordinate 
the functions of RSLs and others who are 
concerned with housing provision in a way that 
improves the standard of housing in the 
authorities’ area. I argue that there are already 
sufficient powers for local authorities to address 
wider quality issues in private sector housing. 

I therefore ask Cathie Craigie to seek to 
withdraw amendment 21 because we do not 
believe that it will achieve the desired effect. We 
could perhaps have further dialogue on that. I also 
ask Scott Barrie not to move amendment 20, for 
the reasons that I set out. 

Cathie Craigie: The scheme of assistance is 
clearly one of the main delivery mechanisms for 
improving quality in the private housing sector. I 
listened to what the minister said and I am pleased 
that she is willing to discuss the matter further 
between now and stage 3. My goal is to ensure 
that the scheme of assistance for home owners is 
embedded in the local housing strategy. That is 
necessary if we want improvement. However, 
because the minister is willing to discuss the 
matter further, I am happy to seek to withdraw the 
amendment. 

Amendment 21, by agreement, withdrawn. 

Amendment 20 not moved. 

Section 10 agreed to. 

Section 11—Amendment of the tolerable 
standard 

The Convener: Amendment 22, in the name of 
Mary Scanlon, is grouped with amendment 23. If 
amendment 22 is agreed to, I cannot call 
amendment 23. 

Mary Scanlon: Amendment 22 is on the 
difference between thermal insulation and thermal 
performance, and Scott Barrie’s amendment 23 
deals with energy performance. In the light of the 
discussions that we will have, I hope that I will fully 
understand the difference between all three. 

Testing for thermal performance is more suitable 
than limiting the test to thermal insulation. We 
heard in evidence that many older properties, of 
which there are undoubtedly more in rural areas, 
are constructed in such a way as to make insertion 
of insulation in walls and roofs practically 
impossible. By changing the test to measure 
thermal performance, other factors such as 
efficient heating systems could be taken into 
account in meeting the tolerable standard. 

In addition to amendment 22, which concerns 
thermal performance rather than simply insulation, 
it is important that regard also be given to the age, 
character, prospective life and locality of a house 
in the same way as those factors are taken into 
account when determining whether a house meets 
the repairing standard. The difference between my 
amendment and Scott Barrie’s about energy 
performance is that mine takes into account the 
age, character, prospective life and locality of a 
house. 

I move amendment 22. 

Scott Barrie: Mary Scanlon and I are trying to 
get at the same thing, but we are coming at it from 
slightly different positions. The policy 
memorandum states that thermal insulation 
components should be added to the tolerable 
standard because 
“Modern expectations of a properly functioning house 
include thermal insulation ... Its inclusion will also promote 
sustainability in housing.” 

We took quite a bit of evidence on that at stage 1. 
We said in the committee report: 

“the Committee is of the view that given the 
condemnatory nature of the standard, the Executive should 
give consideration to the proposals to change thermal 
insulation to ‘satisfactory thermal performance.’ As there 
are a variety of means of promoting higher thermal 
performance—most notably by more efficient heating 
systems—this would avoid properties being condemned on 
the basis that there was insufficient insulation. Given the 
evidence heard by the Committee on the difficulties and 
potentially high costs of insulation in certain buildings, the 
use of ‘satisfactory thermal performance’ might provide a 
more flexible means of achieving the same objective.” 

That is where Mary Scanlon is coming from in her 
amendment. If we exchange “thermal insulation” 
for “energy performance”, it would get to the heart 
of what we are trying to do. Good insulation needs 
to go hand in hand with efficient heating—a home 
that has basic insulation measures, but which has 
a poor and inefficient heating system will be 
unsustainable and expensive to keep warm. 
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We must be careful to use the right terminology 
and find the right way of achieving what the bill 
seeks. Amendment 23 is a better way forward 
than what the Executive has suggested in the bill. 

10:00 
Patrick Harvie (Glasgow) (Green): Both Mary 

Scanlon and Scott Barrie have made a clear case 
for improving the tolerable standard, just as the 
evidence that we took made a clear case for doing 
so. Amendments 22 and 23 each have something 
slightly different to commend them. In relation to 
amendment 23, as well as recognising that the 
case for considering overall energy performance—
in other words, taking account not just of 
insulation, but of efficient heating—is already 
strong, we should recognise that the micro-
renewables agenda will become more important 
over the next few years. I think that houses that 
have some level of renewable energy generation 
capacity would be covered by the term “energy 
performance”, given that such generation, which 
contributes to reduced fuel bills, reduced fuel 
poverty and reduced CO2 emissions, will help us 
to achieve many policy objectives in the area of 
energy efficiency. My instinct would be to go for 
amendment 23, but I think that both amendments 
have something to commend them. 

Donald Gorrie: I come at the issue from the 
same direction as the previous speaker. We must 
consider energy performance as a whole, not just 
thermal performance. Mary Scanlon has a strong 
point when she argues that regard should be had 
to the type of house and the locality in which it is 
situated. The case was strongly made to us that it 
would be ruinously expensive for the owners of 
some older rural houses to meet specified thermal 
requirements. If they had a private windmill in the 
back garden or a wee engine in the local burn, or if 
they were able to do something more 
sophisticated, they would achieve good “energy 
performance”. I think that the phrase “energy 
performance” is better than the phrase “thermal 
performance”. 

Like another member of the committee, I have 
tried without great success to help a housing 
association to introduce more imaginative energy 
performance machinery into its new 
developments, but the funding system has actively 
discouraged it from doing that. We must have a 
much more grown-up look at energy in the round. 
In that regard, I think that amendment 23 is better 
than amendment 22 and I hope that the minister 
will support it. 

Christine Grahame: Amendments 22 and 23 
are both attractive; I wish that they had been 
married in some way. As other members have 
said, the committee received strong evidence that 
some rural properties—I can think of examples in 

the areas that I represent—cannot be expected to 
meet the same test of what is satisfactory as a city 
centre development that is 10 years old. We are 
talking about very old cottages that have stone 
walls, lath and plaster ceilings and old windows; 
some of them might be listed buildings. Those are 
all significant factors to be dealt with. It would cost 
landlords a fortune to make such properties meet 
such a test and the task would be practically 
impossible. 

I have not come down on the side of 
amendment 22 or amendment 23; I will wait to 
hear what the minister has to say. We must 
include in the bill a provision that gives us flexibility 
to deal with older properties in rural areas and 
islands—there may be some such properties in 
town centres, too—the owners of which would find 
it almost impossible to meet a standard test of 
what is satisfactory. 

Mr John Home Robertson (East Lothian) 
(Lab): I think that we are all trying to achieve the 
same thing. I will be interested to hear what the 
minister has to say so that we can work out the 
best way forward. 

I want to pick up Donald Gorrie’s suggestion 
about heat pumps. That idea probably has 
considerable scope for improving the thermal 
efficiency of houses in many parts of Scotland. I 
take Donald Gorrie’s point. I know that East 
Lothian Housing Association has tried to 
implement such a system in some properties, but 
has run into funding difficulties. However, that is a 
separate issue. 

The only point that I want to flag up at this 
stage—always in the interests of joined-up 
government in the Scottish Executive and 
elsewhere—is that I hope that our old friends at 
Historic Scotland can be wired into the argument. 
How often have we heard of cases in which an 
older property could benefit from double-glazing or 
from appropriate insulation, either in the walls or in 
the roof, and some purist at Historic Scotland 
says, “Oh no, you can’t,” because it would not look 
right or it would not be appropriate? People who 
live in older properties in all parts of Scotland—
whether in urban or rural areas—should not be 
required to freeze in such buildings. I hope that 
Historic Scotland can be brought on board and 
that it can be a bit more flexible in its approach to 
granting consent. That is relevant to this debate.  

Johann Lamont: I agree with John Home 
Robertson that we are all wrestling with similar 
issues in our aspirations generally to improve 
energy efficiency and to deal with the level at 
which energy efficiency is so poor that it is below 
tolerable standard. Sometimes those two issues 
are mixed up, but they could be separated. I 
recognise the issues around funding. I have seen 
some projects in which the housing association 
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has actively been supported to put in solar panels 
and so on. We need to consider that further. On 
Historic Scotland, I am more than happy to try to 
have dialogue or to get someone to have dialogue 
on those interesting issues.  

However, the amendments are more specific 
than that. The issue of thermal efficiency was 
investigated by the housing improvement task 
force, which considered three broad approaches 
to specifying thermal efficiency: an overall house 
energy cost measure; a building material heat 
transmission measurement; and a qualified 
thermal insulation standard. It concluded that  
“a flexible and practical approach was needed, which was 
best achieved through the inclusion of a qualified statement 
to the effect that a house should provide a basic level of 
thermal insulation”. 

The options that have been identified in the 
amendments were not supported by the housing 
improvement task force. The definition of a 
qualified statement would be addressed through 
guidance and it would specifically have to consider 
the issue of hard-to-insulate houses. That would 
be developed with an expert group. It is worth 
bearing in mind that the tolerable standard is a 
basic condemnatory standard and as such needs 
to be transparent, easy to understand and 
straightforward to implement. Following the task 
force recommendation is the best way of meeting 
those objectives.  

Amendment 22 seems to be concerned with 
promoting energy efficiency and improving house 
condition, but it could be argued that it might have 
the opposite effect. That is because the 
amendment qualifies any standard with reference 
to  
“the age, character and prospective life of the house, and 
the locality”.  

The amendment could seem to suggest that some 
houses would be deemed to meet the tolerable 
standard simply because of where they were 
located or perhaps because of the quality of the 
area. The Executive would take the view that that 
is not acceptable. The tolerable standard should 
be applied in the same way throughout the 
country. If a house does not meet the standard, it 
is not fit to live in. That is a base point, not an 
issue of aspiration, as has been reflected in part 
through the discussion that we have had. On the 
one hand, the tolerable standard has been seen 
as a way of improving energy efficiency and, on 
the other, it has been argued that some landlords 
might have a get-out clause from addressing the 
issue of insulation.  

On amendment 23, I can understand members’ 
concerns about energy efficiency. However, the 
tolerable standard is not a mechanism to improve 
the general level of energy efficiency in the 

country, but rather a measure below which a 
house is deemed as not fit to live in. As a result, 
we need a measure that is transparent and relates 
to the house concerned. A measure of thermal 
insulation is widely understood and is clearly 
linked to the fabric of the building. It does not 
depend on the detailed testing regime that is 
implied in amendments 22 and 23. There are other 
areas in which we can address the issue of 
insulation. We know the work that has been done 
through warm deal, we know how successful the 
central heating programme has been and 
generally we know the commitment of the 
Executive to address those issues in new build 
through building regulations.  

I ask that Mary Scanlon withdraws her 
amendment and that Scott Barrie does not move 
his amendment. However, I recognise that they 
raise issues that we can pursue further.  

Mary Scanlon: I thank my colleagues for 
making some good points on the issue, about 
which we certainly heard interesting evidence. I 
say to Donald Gorrie that people in the Highlands 
do not particularly want windmills in their back 
gardens—they have got enough. However, I will 
not go down that road just now.  

The Convener: Mary, you never miss an 
opportunity to mention wind farms. 

Mary Scanlon: I listened carefully to what the 
minister said. I am certainly not looking for a get-
out clause, but I think that we need to bring 
Historic Scotland on board. There are specific 
circumstances relating to old cottages, many of 
which are in the Highlands and Islands, while 
others, as Christine Grahame said, are in the 
Borders. We should not consider them in the same 
way that we consider other houses. There has to 
be much more flexibility. 

I noted that the minister said that the issue 
would be addressed through guidance and 
through an expert group. However, I would like to 
press amendment 22 in order to put down a 
marker for further discussion.  

The Convener: The question is, that 
amendment 22 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Scanlon, Mary (Highlands and Islands) (Con) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, Mr John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
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ABSTENTIONS

Gorrie, Donald (Central Scotland) (LD) 
Harvie, Patrick (Glasgow) (Green) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 2. 

Amendment 22 disagreed to. 

The Convener: I call Scott Barrie to move or not 
move amendment 23, which has already been 
debated with amendment 22. 

Scott Barrie: I realise that I am supposed just to 
say “I move” or “Not moved” but I would like to 
make a point first. The committee is quite keen to 
pin the matter down and the minister said that she 
wants to have further discussions on it. Although I 
will not move amendment 23, I do not want to lose 
sight of the matter. We have to have further 
discussions if we are to get the approach right, for 
the reasons that have been mentioned by other 
members. I am not sure that what is currently in 
the bill is what we would want to have in the act, 
so we will return to the matter at stage 3, after 
discussions with the minister. 

Amendment 23 not moved. 

Section 11 agreed to. 

Section 12 agreed to. 

Section 13—The repairing standard 

The Convener: Amendment 24, in the name of 
Cathie Craigie, is in a group on its own. 

Cathie Craigie: Amendment 24 is designed to 
ensure that tenants and neighbours of properties 
let by private landlords have an enforceable 
minimum level of protection from the risk of fire in 
their properties.  

Section 13, which sets out the minimum 
repairing standard for properties that are let in the 
private sector, has been broadly welcomed. 
However, it does not include any requirements 
relating to adequate fire detection, despite the fact 
that fire has posed one of the greatest risks to the 
safety and well-being of tenants in the private 
rented sector.  

Under section 13, properties are required to be  
“wind and water tight and … reasonably fit for human 
habitation”.  

Protection from fire should have an equal bearing 
in determining whether a property is suitable for 
renting, be it in the private or any other sector. 
Amendment 24 would ensure that private 
landlords have a clear obligation to provide a 
minimum level of fire protection. 

I move amendment 24. 

10:15 
Johann Lamont: I am sympathetic to the 

purpose of amendment 24 and agree that the bill 
would be a suitable vehicle for taking such a step, 
but two practical difficulties with the amendment 
have been identified. 

First, in dealing with cases based on the 
requirement in amendment 24, the private rented 
housing committee should have regard to advice 
from the fire and rescue service. Without that 
advice, substantial inconsistency could develop 
around what is acceptable fire detection, to the 
detriment of wider fire prevention policy. 

Secondly, fire detection measures such as 
battery-powered smoke detectors will be 
appropriate in certain circumstances, but they can 
be compromised by the tenant, for example by 
removing batteries. The tenant’s responsibility 
should be recognised, so that the landlord is not 
penalised for the tenant’s breach of that 
responsibility. 

I therefore ask Cathie Craigie to withdraw 
amendment 24 on the basis that there are 
difficulties with it, but I guarantee that we will 
consider the matter further and bring forward a 
stage 3 amendment if we can achieve a workable 
solution. 

Cathie Craigie: I thank the minister for her 
response. It is welcome. I appreciate that she 
wants to accept the principle, but I understand the 
difficulties that are involved. I will seek leave to 
withdraw the amendment and I look forward to 
hearing about the Executive’s work between now 
and stage 3. 

Amendment 24, by agreement, withdrawn. 

Section 13 agreed to. 

Sections 14 to 21 agreed to. 

Section 22—Application to private rented 
housing panel 

The Convener: Amendment 15, in the name of 
Tricia Marwick, is grouped with amendments 16 to 
18. 

Tricia Marwick: Amendment 15 is a simple 
amendment. The bill states that a tenant may 
apply to the private rented housing panel. 
Paragraph 66 of the policy memorandum makes it 
clear that the private rented housing panel is not a 
general housing tribunal and the Executive wants 
to ensure that other people do not go to it. The 
policy memorandum states: 

“The Panel will not accept applications from landlords, 
neighbours or local authorities.” 

It is well known that, traditionally, the private 
rented sector houses some of our most vulnerable 
people, such as people with disabilities or 
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incapacity, people who cannot read and write and 
people with language difficulties. 

There is an omission in the bill. In cases where a 
tenant is unable to apply to the panel on their own 
behalf, the bill should allow somebody to apply on 
their behalf. It is interesting that we have just 
considered subordinate legislation to allow 
somebody acting on behalf of a disabled person to 
apply for a housing grant. The minister might say 
that the point is covered elsewhere in the bill, but 
we need to be explicit and state that, if a tenant 
cannot act on their own behalf, the private rented 
housing panel will accept an application made on 
their behalf.  

I am thinking in particular about people who 
have social workers and who are living in appalling 
conditions. If the policy memorandum is to be 
believed, a local authority—that is, the employer of 
the social worker—will not be able to make such 
an application to the panel. The bill must make it 
absolutely explicit that the tenant is not the only 
person who can make an application and that 
someone else can act for them on their behalf if 
they give them permission to do so. After all, many 
people in the private rented sector will be unable 
to make their own applications. 

I move amendment 15. 

Donald Gorrie: Tricia Marwick has raised a 
good point. I am not expert in these matters, but I 
would have thought that with most tribunals, which 
are numerous in Britain, someone who is not as 
coherent as they might be can allow someone else 
to act on their behalf. For example, citizens advice 
bureaux provide a useful service that helps people 
in tribunals; the CABx could certainly speak up for 
someone who finds themselves in the position that 
Tricia Marwick describes. Obviously, we do not 
want our adjudicatory system to be clogged up 
with expensive advocates droning on for ever and 
earning lots of money. However, I do not think that 
such a risk arises in this case, because the people 
who live in such housing will not employ expensive 
advocates; indeed, in some circumstances, they 
might well ask their MSP to speak for them. 

The basic concept behind amendment 15 is 
good and I wonder whether the minister’s advisers 
can highlight any precedents for her. After all, all 
civil servants work on precedents. Are there any 
similar bodies that do not accept people speaking 
on others’ behalf? If no such bodies exist, the civil 
servants will have to accept amendment 15. 

Christine Grahame: As an ex-solicitor, I should 
say, at the risk of droning on, that section 22 is 
more about paperwork and the administrative stuff 
than about advocacy or representation. 

Mary Scanlon: On Donald Gorrie’s comments, I 
know from my work in Inverness that Advocacy 
Highland already represents many vulnerable 

people, particularly on housing issues. I simply put 
on record my view that there is no problem at all in 
that respect. 

Mr Home Robertson: I had assumed that the 
substance of amendment 15 was already implicit 
in the bill and that the individual tenant or 
someone acting on their behalf would be able to 
make an application to the panel. At the moment, 
a person who wants someone else to act on their 
behalf can simply sign the papers and let them get 
on with it. As a result, I am not sure that 
amendment 15 takes us much further forward, but 
the minister will no doubt advise us on that. 

Johann Lamont: I should make it clear that it is 
not for civil servants to decide whether to accept 
amendments. However, we must have regard to 
the legal advice on the implications for other 
pieces of legislation of any amendment that we 
might accept. 

I do not think that we are terribly far apart on the 
matter. Everyone acknowledges Tricia Marwick’s 
points about vulnerable tenants and people who 
are inhibited in taking the first step towards dealing 
with injustice because they do not know where to 
start. Indeed, all of us will have dealt with such 
people. 

The provisions that amendments 15, 16 and 17 
would affect are based on general legal principles 
about the use of an agent, whether they are 
employed or are, for example, a friend or relation. 
As a result, how we deal with the amendments 
could have implications for other provisions that 
might involve an agent. 

On the basis of general legal principle, if a 
tenant authorises someone else to act on their 
behalf, that person can apply and notify others 
under section 22 as if he or she were the tenant. 
Under section 23, the president of the panel can 
consider such an application and take account of it 
in deciding whether a repeat application should be 
rejected. If necessary, the president may check 
that the tenant has in fact given the person 
authority to act. 

Committee members might feel that there is an 
inconsistency with the regulations that they 
considered earlier today, but those regulations 
deal with a different situation. They are designed 
to help a disabled member of a household who is 
incapable of authorising someone to apply for 
grant on his or her behalf. The reason for the 
regulations is that a formal legal process to 
appoint such a person would be too burdensome if 
the only purpose were to ensure that only the 
disabled person’s income was used to calculate 
grant. 

The amendments that we are now considering 
relate only to the tenant and not to another family 
member. The tenant has legal obligations and if he 
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or she is not capable of dealing with those 
obligations or of authorising someone else to do 
so, there is good reason for going through the 
formal legal process to appoint such a person. 
Amendments 15, 16 and 17 are therefore 
unnecessary, because a person who is authorised 
to act on the tenant’s behalf can do so without the 
need for a special provision in the bill. If the tenant 
is incapable of authorising someone, it would be 
appropriate to take formal legal steps to appoint 
such a person. 

Amendment 18 would affect not what the tenant 
may do, but the way in which the president of the 
panel must act. As the amendment stands, it 
would require the president to notify anyone who 
may be acting on the tenant’s behalf. Such a 
person might not have made the application to the 
panel and might not have been identified to the 
panel, in which case the president would fail in his 
or her duty. For that reason, we feel that 
amendment 18 would be unworkable. However, I 
appreciate the point that, when the president 
notifies the tenant of a rejection, it would be 
sensible also to notify the person who made the 
application on behalf of the tenant. We will 
therefore consider lodging a suitable amendment 
at stage 3 to achieve in a workable way what we 
understand to be the intention of amendment 18. 

I hope that Tricia Marwick will be willing to 
withdraw amendment 15 and not to move 
amendments 16, 17 and 18. 

Tricia Marwick: I am grateful to the minister for 
her comments. It is important that they are 
explicitly on the record and that there should be 
nothing to prevent a person from acting on behalf 
of a tenant in making an application to the private 
rented housing panel. I was also happy to hear 
from the minister that she will consider a stage 3 
amendment to tighten up those provisions in the 
bill. In those circumstances, I seek the 
committee’s agreement to withdraw amendment 
15 and I will not move amendments 16, 17 and 18. 

Amendment 15, by agreement, withdrawn. 

The Convener: Amendment 25, in the name of 
Christine Grahame, is in a group on its own. 

Christine Grahame: I will move amendment 25 
and, subject to what the minister says, I might then 
seek leave to withdraw it. 

The Convener: We will come on to that. 

Christine Grahame: It was just a pre-emptive 
strike. 

At first sight, I thought that amendment 25 
looked like a daft little amendment. However, 
when I looked into it more carefully I saw that, 
although it is pretty technical, it has merit. In 
section 14(1), the bill makes a distinction between 
the start of a tenancy and the duration of a 

tenancy. My understanding is that a tenancy 
endures from the date on which it begins until the 
date on which it ends. However, section 14(1)(a) 
talks about 
“the start of the tenancy” 

and section 14(1)(b) talks about 
“all times during the tenancy.” 

In both cases, the landlord 
“must ensure that the house meets the repairing standard”. 

However, in section 22, the distinction is lifted. 
Section 22(1) says: 

“A tenant may apply to the private rented housing panel 
for determination of whether the landlord has failed to 
comply with the duty imposed by section 14(1)(b).” 

Section 22(1) mentions only section 14(1)(b). It 
seems to me that, for consistency, the “(b)” of 
“section 14(1)(b)” should be deleted so that we are 
left with only “section 14(1)”. That would then 
catch both the cases mentioned in section 14(1). 

As the bill stands, it could well be that some 
clever lawyer—and everybody seems to think that 
they are making pots of money—could admit that 
a house was not meeting the repairing standard at 
the start of a tenancy, but could then argue that 
section 22(1) prohibited a complaint from being 
made under section 14(1)(a). 

I move amendment 25. 

The Convener: Does any other member wish to 
speak on this “daft little amendment”? 

Patrick Harvie: When she sums up, will 
Christine Grahame explain why, if the argument 
that she has just made is right, we do not also 
have to change other references to section 
14(1)(b)? For example, there are a few in section 
24. 

The Convener: As no other member wishes to 
speak, I invite the minister to respond. 

10:30 
Johann Lamont: The purpose that lies behind 

the powers and procedures of the private rented 
housing panel and its committees is to achieve the 
repair of a tenant’s house as required under the 
repairing standard. Amendment 25 would allow a 
tenant to apply to the panel if the house did not 
meet the repairing standard at the start of the 
tenancy. However, if a tenant takes up the tenancy 
of a house that is not up to the repairing standard 
and the landlord does not carry out the repair, he 
is immediately in breach of section 14(1)(b) of the 
bill and the tenant can seek redress through the 
panel. If the landlord repairs the tenant’s house, 
the objective of the legislation has been achieved 
and no further basis for application to the panel is 
necessary. On that basis, I invite Christine 
Grahame to withdraw amendment 25. 
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Christine Grahame: I still have an itch that the 
provision in the bill is not quite right. I still do not 
follow why a distinction is made in section 14 
between the start and the duration of the tenancy 
when in other sections—I thank Patrick Harvie for 
drawing my attention to the point—no such 
distinction is made. I hesitate to say this, but the 
drafting seems to be slightly clumsy. I seek leave 
to withdraw the amendment now and will perhaps 
return to the issue at stage 3, as I believe that 
there is a drafting issue that might create a 
loophole. 

Amendment 25, by agreement, withdrawn. 

The Convener: Amendment 26, in the name of 
Donald Gorrie, is grouped with amendments 30, 
31, 32 and 43. 

Donald Gorrie: Amendments 30, 31 and 32 are 
consequential to amendment 26. 

Amendments 26 and 43 have the same genesis. 
When we took evidence, a number of groups that 
represent the interests of tenants told the 
committee that they thought that the PRHP should 
adjudicate on issues of management as well as on 
issues of the quality of the building, maintenance 
and so on. Some of them have contacted 
members of the committee to suggest 
amendments along those lines. 

The issue is important. The introduction of 
management standards as well as building 
standards would improve the bill. There is a 
counter-argument that this is the wrong place to 
do it and that they are different issues, but they 
overlap greatly. It is not always easy to distinguish 
between a landlord’s failure to maintain the 
building properly and their failure to use decent 
management systems in looking after the building 
as the two overlap considerably. It is in the 
interests of tenants that there is a one-door 
approach so that they can go to the panel and say 
not only that the roof is leaking and the landlord is 
doing nothing about it, but that various matters 
that he said he would ensure were properly dealt 
with have not been dealt with. It is important to 
bring in the issue of management. 

Amendment 26 is less radical than Patrick 
Harvie’s amendment—amendment 43. I naturally 
prefer amendment 43. My amendment states that 
ministers should, following consultation, set down 
management standards, but it does not attach a 
timescale. Patrick Harvie’s amendment sets out 
the management standards in great detail and has 
a timescale attached, which is more sensible. All 
the measures should take effect at the same time. 
I strongly urge the minister and members of the 
committee to accept one amendment or the other. 
This is an important issue. Patrick Harvie’s 
amendment is better than mine, but I will move my 
amendment to get the ball into play and to find out 

what other members think and what the minister 
thinks. One way or another, management 
standards should be brought within the PRHP’s 
powers. 

I move amendment 26. 

The Convener: I invite Patrick Harvie to speak 
to amendment 43 and to the other amendments in 
the group.  

Patrick Harvie: Thank you, convener, and 
thanks to Donald Gorrie for passing me the ball.  

I hope that the Executive and the committee will 
support amendment 43. The committee will be 
aware, as Donald Gorrie rightly says, that we 
heard evidence on this issue at stage 1 from many 
organisations, including Shelter. I feel that we 
should congratulate Shelter on perhaps the most 
effective e-mail lobbying campaign that I have 
seen recently.  

Mr Home Robertson: That is debatable.  

Patrick Harvie: Well, certainly the most 
efficient.  

As Donald Gorrie says, these amendments 
would establish the principle of management 
standards. I was very supportive of Cathie 
Craigie’s amendment on a fit-and-proper person 
when the Antisocial Behaviour etc (Scotland) Bill 
went through the committee. For those who did 
not share the committee’s joyful experience of 
dealing with that bill, I will explain my reasons for 
supporting her amendment. It stemmed partly from 
my experience of supporting people on housing 
issues in the not so dim and distant past of my 
student days and, more recently, as a youth 
worker being made aware of many tenants’ lack of 
knowledge of their rights.  

I have personal experience of being harassed 
out of a flat in Glasgow by a landlord who had 
refused to provide a tenancy agreement or any 
evidence that I had paid rent. My only redress was 
to call the police, who engaged him in a very 
uncomfortable conversation but who could do 
nothing more. As a result, I lost the flat. I was 
fortunate in having my family; otherwise, I would 
have been in a very difficult situation.  

It is important that when we consider the kind of 
service that people should expect from their 
landlords we agree with Donald Gorrie that there 
is an overlap between physical standards and 
management standards. If we think that tenants 
are entitled to more than a basic minimum of rights 
and that that covers more than just physical 
standards, we should support the amendment.  

Setting good management standards is not a 
high hurdle but a bare minimum. My amendment 
describes in more detail what the management 
standards should be; it covers the basic rights to 
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which tenants are entitled and provides them with 
redress if those rights are not given. It would also 
allow tenants to access the panel on these issues.  

I hope that members agree that this is a useful 
place to introduce an important principle. Any 
tweaking of the fine detail can be done at stage 3.  

Cathie Craigie: I imagine that irresponsible 
landlords dislike me more than any other 
committee member. Since we started talking about 
improving standards in housing when we were 
preparing for the Housing (Scotland) Act 2001, I 
and the committee have taken up this important 
issue.  

I am pleased that we were able to get the 
amendments to the Antisocial Behaviour etc 
(Scotland) Bill agreed to in committee. Those 
amendments require private landlords to register 
and to be approved as a suitable person to be a 
landlord. I understand that the Executive has been 
working hard with local authorities and private 
landlords to develop a workable scheme that has 
the backing of all those involved and that the 
Executive recently consulted on that scheme.  

I shall be interested to hear the minister’s 
response to the amendment. Perhaps it is not 
necessary. There may be other measures that 
ensure that standards in the private sector are 
improved. That said, I look forward to hearing the 
minister’s response. 

Tricia Marwick: I will support amendment 43. 
As Patrick Harvie said, an opportunity is available 
to ensure that the bill—which deals with the 
private rented sector—lays down management 
standards. As he said, the requirements are hardly 
onerous; they are the minimum that people should 
expect from a landlord. However, the minimum is 
often not met. I see no reason why such a 
standard should not be in the bill. Having it would 
bring benefits. The bill should balance the 
obligation to repair with an obligation to manage 
properly. For those reasons, I will support Patrick 
Harvie’s amendment. 

Johann Lamont: Amendments 26, 30 to 32 and 
43 have a similar purpose. Their intention is to 
allow a tenant to use the private rented housing 
panel to obtain redress if a landlord breaches any 
of a range of defined management standards. I 
appreciate the intention, but for several reasons 
the amendments would not achieve it. 

A range of basic management standards already 
has legal protection through the courts. Ministers 
could not be given powers to use secondary 
legislation to remove existing powers from the 
courts and give them to the panel and a tenant 
could not have two routes through which to pursue 
a landlord for what might be a criminal offence, so 
the scope to use the powers that amendments 26 
and 30 to 32 would create is very limited. 

A tenant would still need to rely on the court’s 
powers for a range of issues, such as a landlord’s 
failure to provide a rent book for an assured or 
short assured tenancy or harassment of a tenant. 
If the amendments were agreed to, the result 
would be a confusing patchwork of provisions. 

Amendment 43 encounters similar problems in a 
different way. It refers to several management 
standards that are already legal requirements. The 
amendment does not provide for the panel to be 
able to apply sanctions if a landlord does not 
rectify a breach and, to be effective, the panel 
would need to be able to do that. Using the panel 
to deal with such standards would duplicate the 
courts’ role, which would be unacceptable. 

The amendments would not allow the panel to 
deal with the full range of management issues, but 
the landlord registration system that is being 
introduced will allow a local authority to do that. It 
will allow a local authority to assess the overall 
situation and take effective action, if it is needed, 
to ensure that a landlord changes practices and if 
necessary is removed from letting. 

Section 155 will allow ministers to reinforce 
those arrangements, if that is necessary, by 
making a letting code and requiring local 
authorities to take breaches of the code into 
account when deciding whether a landlord should 
be registered. Those registration powers, to which 
Cathie Craigie referred, are a more appropriate 
and effective way of dealing with failures in 
management standards than the proposals in the 
amendments. I therefore ask Donald Gorrie to 
withdraw amendment 26 and not to move 
amendments 30 to 32 and I encourage Patrick 
Harvie not to move amendment 43. 

The Convener: I invite Donald Gorrie to wind up 
and to say whether he will press or withdraw 
amendment 26. 

Donald Gorrie: Will the vote on amendment 43 
be held on a later date? 

The Convener: Yes. It will not be held until next 
week. 

Donald Gorrie: That is a problem. I adhere to 
my previous position. Patrick Harvie’s amendment 
43 is preferable to my amendment 26, but my 
amendment is preferable to nothing. With due 
respect, I say that the minister has misconstrued 
what Patrick and I aim at. We want not to do the 
courts out of a job, but to resolve relatively minor 
issues that need not go to court. The courts are 
blocked up with many things that should not have 
to go to them and could be sorted out with a bit of 
mediation or sensible activity by the housing 
panel. To try to draw a clear distinction between 
the building and the management, which cannot 
be drawn, is unhelpful. The minister and her team, 
not us, muddle the whole thing up. The 
amendments would clarify the situation. 
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Subsection 2 of Patrick Harvie’s amendment 43 
would allow ministers to make regulations to 
enforce the standards, so it could work. If my 
amendments are not completely sound, their 
objective is sound and important and has been 
called for by a lot of people who know about the 
subject. It is therefore very important that the 
minister gives way. I have a problem in that if my 
amendment were carried, Patrick Harvie’s would 
be dropped—is that correct? 

10:45 
The Convener: No, there is no pre-emption. 

Donald Gorrie: In that case, I will press 
amendment 26. 

The Convener: The question is, that 
amendment 26 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Gorrie, Donald (Central Scotland) (LD) 
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 26 disagreed to. 

The Convener: I indicated earlier that Patrick 
Harvie’s amendment 43 will be voted on next 
week. In fact, it is much more likely that that will 
happen at a later stage in the committee’s 
deliberations. 

Amendment 27, in the name of Mary Scanlon, is 
grouped with amendments 28 and 29. 

Mary Scanlon: Amendments 27, 28 and 29 
seek to alleviate concerns that tenants could 
abuse the private rented housing panel 
procedures. It would be reasonable to place some 
requirement on tenants to report the need for 
repairs promptly. If tenants delay reporting the 
need for a repair, much more major work, which is 
more expensive and more time-consuming to 
remedy, could be required. 

As the bill is currently drafted, a tenant could 
delay reporting a damaged roof tile, for example, 
until such time as a major roof repair is required. 
He could then notify the landlord and immediately 
refer the matter to the private rented housing 
panel for enforcement. The landlord might be 

ordered to make the repairs within a short period 
of time, failing which rental income would be 
withdrawn. In the meantime, the tenant could avail 
himself of his common law remedy to withhold rent 
until the problem is sorted. Such a problem could 
have been more quickly and cheaply fixed if it had 
been notified promptly. 

I move amendment 27. 

Christine Grahame: I understand where Mary 
Scanlon is coming from, but I oppose the 
amendments because they introduce an element 
of uncertainty. There is no problem with evidence 
here. Section 22(3) states that 
“No such application may be made unless the tenant has 
notified the landlord”. 

There we are; everyone knows where they are. 
The landlord has been notified that something 
requires to be remedied and the tenant does that. 
However, if we add  
“or the landlord has become aware” 

into section 22(3) by passing amendment 28, we 
get into evidential problems and they would be 
enormous. How is the landlord supposed to 
become aware if he is an absentee landlord? That 
would not be clear law. 

The same could be said of amendment 29, 
which would insert into section 22(3) the words 
“and the landlord has failed to carry out that work within a 
reasonable time.” 

What is meant by “a reasonable time”?  

Amendment 27 would insert into section 22(2) 
the words 
“including the tenant’s reasons for considering that the 
landlord has had a reasonable time to complete any work 
required to comply with the duty after becoming aware that 
such work was necessary”. 

That seems to take away the clarity and certainty 
of a quite straightforward position.  

As the bill stands, people will know where they 
are and that is what we require from the law: the 
tenant notifies the landlord of something that 
needs to be fixed; if the landlord does not do 
anything about it, the tenant goes to the private 
rented housing panel.  

Johann Lamont: Amendment 29 is intended to 
ensure that landlords have a reasonable time to 
carry out any repair works that are needed to bring 
a house to the repairing standard, after the need 
for the works has come to his or her attention. 
That would be an unnecessary addition to the bill 
because section 14(4) already ensures that 
landlords have reasonable time to carry out works. 
A private rented housing committee could not in 
practice decide that a landlord had failed in his or 
her duty by taking an unreasonably long time to 

81



2439  21 SEPTEMBER 2005  2440 

carry out works until a reasonable time to do the 
works had elapsed.  

As well as being unnecessary, amendment 29 
would require tenants to wait for the time it would 
reasonably take to do the works before making an 
application, even though the landlord had refused 
to do the works. Without amendment 29, tenants 
will not be required to allow reasonable time 
before applying and so should not have to give 
reasons for thinking that the time is reasonable, as 
would be required by amendment 27. 

By allowing a tenant to apply to the panel 
without notifying their landlord that repairs were 
needed, amendment 28 would lead to difficulties. 
If a tenant applied to the panel because he or she 
supposed that the landlord was aware of the need 
for repairs, but it subsequently emerged that the 
landlord was not aware of the need until after the 
application had been made, the application would 
be invalidated, however pressing the need for 
works was. There seems no good reason why 
tenants should not notify their landlord of 
necessary works before they apply to the panel, 
as will be required under the bill. The notification 
will establish a sound footing for the panel 
process—it is hard to prove awareness and better 
to rely on notification. 

I therefore invite Mary Scanlon to withdraw 
amendment 27 and not to move amendments 28 
and 29. 

Mary Scanlon: I disagree with Christine 
Grahame—which is not unusual—that there is no 
evidence on the matter; in fact, we had clear 
evidence from some of the witnesses who came 
along. The amendments would bring clarity to the 
issue but, given the minister’s response, I am 
minded to withdraw amendment 27. 

Amendment 27, by agreement, withdrawn. 

Amendments 16, 28 and 29 not moved. 

Section 22 agreed to. 

Schedule 2 
PRIVATE RENTED HOUSING COMMITTEES: PROCEDURE ETC 

The Convener: Amendment 2, in the name of 
the minister, is in a group on its own. 

Johann Lamont: Amendment 2 would allow 
travelling expenses to be paid to parties who 
attend a hearing of a private rented housing 
committee. Although such expenses are not at 
present payable for attending the rent assessment 
committees, from which the new private rented 
housing committees will evolve, we want to 
encourage full use of the redress that will be 
available under the bill if a landlord fails to meet 
the repairing standard. The amendment would 
remove a practical barrier, as the committee 

requested in the light of evidence from the Scottish 
Committee of the Council on Tribunals. The 
amendment is a unifying point in the consideration 
of the bill. 

I move amendment 2. 

The Convener: As no member wishes to 
comment, we go back to you, minister, to wind up. 

Johann Lamont: I am delighted that my call for 
unity has been agreed to. 

Amendment 2 agreed to. 

Schedule 2, as amended, agreed to. 

The Convener: I now suspend the meeting for a 
short comfort break. We will reconvene at 11 
o’clock. 

10:54 
Meeting suspended. 

11:03 
On resuming— 

Section 23—Referral to private rented housing 
committee

Amendments 17 and 18 not moved. 

Section 23 agreed to. 

Section 24—Determination by private rented 
housing committee 

Amendments 30 to 32 not moved. 

The Convener: Amendment 33, in the name of 
Mary Scanlon, is in a group on its own. 

Mary Scanlon: Amendment 33 considers the 
need for the circumstances of a particular house to 
be factored into the panel’s decision on the length 
of time that is allowed for carrying out repairs. In 
rural areas, as we heard in evidence, it is likely to 
take longer to arrange repairs, due to shortages of 
tradesmen—although I realise that there are 
shortages of tradesmen in other areas, too. 
Although the time allowed must be reasonable, the 
bill gives no indication of the type of factors that a 
panel must take into account in coming to a 
decision. Even if the panels were to sit locally, 
what a panel that sat in Inverness, for example, 
would deem a reasonable time may not, in fact, be 
reasonable for a more remote part of the 
Highlands, or particularly for the islands, where 
there is a lack of tradesmen and where the 
transportation of materials can be difficult. Any 
worsening of the condition of the house due to a 
tenant’s delay in notifying the landlord should be 
taken into consideration in ascertaining the length 
of time that is permitted to remedy it. 

I move amendment 33. 
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Johann Lamont: Amendment 33 specifies 
factors that a private rented housing committee 
would have to take into account in deciding what 
period to set for the landlord to complete works 
that are required by a repairing standard 
enforcement order. The first of those factors—the 
nature of the repair—is not something that the 
committee could reasonably ignore in deciding 
how long the repair should take, so it does not 
need to be stated. 

The second factor is, in my view, irrelevant. The 
committee will consider the condition of the house 
and what repairs are required. Whether the 
condition of the house is partially a result of the 
tenant’s inaction alters neither the nature of the 
repairs that are needed nor what would be a 
reasonable time in which to do them. The 
committee should not be asked to penalise a 
tenant by inviting the landlord to take longer than 
is reasonably necessary to do repairs. 

The third factor is, in my view, also superfluous. 
The points that are covered could affect the nature 
of the repairs that are required and, as I have said, 
the committee would take that factor into account. 
Otherwise, those matters are irrelevant to the time 
that it should take to do the repairs. I therefore 
invite Mary Scanlon to withdraw the amendment. 

Mary Scanlon: I listened to what the minister 
said. If the condition of the house is already 
considered in the determination by the panel, that 
is quite reassuring. I also like to think that the 
reasonable time would take into account the 
shortage of tradesmen and the problems in 
transporting tradesmen to remote islands. If I 
could get a nod from the minister to indicate that 
such factors would be taken into account, I would 
be inclined to withdraw amendment 33. 

Johann Lamont: The committee would have to 
take into account what would be reasonable in the 
circumstances, but we would not want to establish 
a situation in which people could just disregard the 
fact that they are expected to do the repair within a 
reasonable time by finding lots of reasons why 
they cannot do so. 

Mary Scanlon: With that reassurance from the 
minister, I am minded to withdraw my amendment. 

Amendment 33, by agreement, withdrawn. 

Section 24 agreed to. 

Sections 25 to 28 agreed to. 

After section 28 

The Convener: Amendment 34, in the name of 
Tricia Marwick, is in a group on its own. 

Tricia Marwick: Members are well aware that 
one of the reasons why we need the bill in the first 
place is that not all private landlords are the most 

reasonable people. Patrick Harvie has referred to 
his experiences as a student. 

For the private rented housing panel to work, 
tenants must have confidence in its ability to 
protect them when they apply to it. However, as 
the bill stands, tenants will be given minimum 
protection when they apply to the panel. There will 
be nothing to stop a landlord evicting a tenant for 
most of the time during which the landlord is being 
investigated. 

Amendment 34 would resolve two issues, the 
first of which relates to the form of protection that 
is afforded to the tenant. As it stands, the bill will 
make it an offence for the landlord to enter into a 
new tenancy agreement when an enforcement 
order is in effect. That will not prevent the landlord 
from evicting the tenant, but will simply ensure that 
he cannot enter into an agreement with a new 
tenant in any property. 

The protection for tenants should be directly 
strengthened to prevent eviction and bolster the 
panel’s effectiveness. Amendment 34 would 
suspend the landlord’s right to evict without 
grounds by referring to the Housing (Scotland) Act 
1988 and the grounds that are needed to 
terminate a short assured tenancy. In effect, a 
landlord would not be able to bring a short assured 
tenancy to an end if the panel had decided that a 
case that had been brought by a tenant should be 
heard, but if the landlord needed to evict the 
tenant because of antisocial behaviour, for 
example, he could still take the tenant to court 
under section 18 of the 1988 act and prove 
grounds to a sheriff. Therefore, the amendment 
would remove not the landlord’s right to evict, but 
only the right to evict without proving grounds to a 
sheriff. 

I do not accept the argument that has been 
made that such an approach would tamper with a 
landlord’s property rights. Shelter, which supports 
amendment 34, does not accept that argument 
either. Once an individual decides to rent out their 
property—that is, once they decide to become a 
landlord—they are subject to a number of laws 
that amend their right of access to that property. 
The landlord cannot enter the property without 
giving 24 hours’ notice, for example. Each of those 
laws is necessary and proportionate and balances 
the tenants’ rights with the landlord’s ability to 
operate. 

Secondly, amendment 34 would change the 
point at which the protection would kick in. Under 
the current proposals, the landlord will not be 
banned from letting the property to someone else 
until the panel has investigated and made an 
enforcement order. There is nothing in the bill that 
will prevent the landlord from evicting the tenant 
as soon as the committee begins an investigation, 
which is a critical anomaly that could seriously 
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undermine the operation of the panel and 
confidence in it and the likelihood that tenants will 
use it to gain legal redress. The amendment would 
ensure that a landlord’s power to evict was 
suspended for the time during which the 
committee was investigating the landlord and that 
protection for the tenant would kick in as soon as 
referral had been made to the committee—that is, 
as soon as an investigation begins rather than 
when an enforcement order is granted. 

I move amendment 34. 

Johann Lamont: I appreciate that amendment 
34 seeks a way of protecting a tenant from being 
evicted because he or she has referred the 
landlord to the panel. Section 28(5) already 
provides protection, but neither approach would 
prevent the landlord from ending the tenancy after 
he or she had completed the works that are 
required by a private rented housing committee, if 
they wished to do so. I have compared the two 
approaches and do not think that amendment 34 
strikes the right balance between the landlord and 
the tenant. 

The landlord and the tenant enter into a short 
assured tenancy knowing that the landlord is 
entitled to end it when he or she wants to do so, 
subject to the statutory procedures and 
timescales. Amendment 34 would take effect 
when the case was referred to a private rented 
housing committee, at which point there would 
have been no investigation to demonstrate 
whether the landlord was in the wrong. Therefore, 
although the landlord might have very good 
reasons for ending the tenancy—such reasons 
could include the tenant’s antisocial behaviour, for 
example—the tenant would be likely to be able to 
stop the tenancy being ended by making an 
application to the panel. The amendment would 
therefore create the potential for abuse by some 
tenants. 

The provisions in the bill at section 28(5) will 
prevent the landlord from entering into a new 
tenancy without the committee’s consent. 
Therefore, although the landlord may evict the 
tenant who has complained, he or she will receive 
no income until the works have been completed. 
That is a strong incentive not to evict the existing 
tenant unless there are other good reasons why 
doing so is necessary. The provisions will also 
avoid the potential for abuse that I have described. 
Therefore, I invite Tricia Marwick to seek to 
withdraw amendment 34. 

11:15 
Tricia Marwick: I had hoped that at my first 

meeting I would not be quite as controversial as it 
was suggested I would be, but I do not accept 
what the minister has said. Section 28(5) makes it 
clear that 

“A landlord commits an offence if the landlord enters into a 
tenancy or occupancy arrangement in relation to a house at 
any time during which a repairing standard enforcement 
order has effect”. 

Amendment 34 would offer protection to the 
tenant from the point at which he or she applies to 
the panel. The argument is about the point at 
which the tenant should be given protection. If the 
panel is to work and if tenants are to have 
confidence that the panel will look after their 
interests, an application to the panel cannot be 
allowed to precipitate an eviction in the period 
before an enforcement order is granted. 

I covered in my opening remarks the point that 
the minister made about tenants’ abuse of the 
procedure in relation to antisocial behaviour. 
Nothing in amendment 34 would stop a tenant 
being evicted for antisocial behaviour; the 
amendment would stop a tenant being evicted 
without the landlord having to go to the sheriff to 
prove the grounds for the eviction. Even if 
amendment 34 is agreed to, it will still be open to 
the landlord to take the tenant to court at any time, 
to prove antisocial behaviour and get the eviction 
that they seek. 

We are arguing about when we give the tenant 
protection. The investigation into the landlord 
could take a long time and there is nothing in the 
bill to prevent the landlord from evicting the tenant 
during that time. The point of protection for the 
tenant must be the point at which they apply to the 
private rented housing panel. We are erring if we 
do not accept that tenants have rights. If we want 
the panel to work, we must ensure that tenants 
have confidence in it and that if they apply to it 
they are not immediately evicted. That is why 
amendment 34 is important and I will press it. 

The Convener: The question is, that 
amendment 34 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Gorrie, Donald (Central Scotland) (LD) 
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 34 disagreed to. 

Sections 29 to 39 agreed to. 
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Section 40—Acquisition of houses to be 
demolished

The Convener: Amendment 3, in the name of 
the minister, is grouped with amendment 10. 

Johann Lamont: These technical amendments 
will ensure that the procedures of the Acquisition 
of Land (Authorisation Procedure) (Scotland) Act 
1947 will apply in two situations. Amendment 3 will 
apply when a local authority compulsorily 
purchases a house and its site, where it is 
authorised by section 35 to demolish the house, 
and amendment 10 will apply when it compulsorily 
acquires any land or premises for the purpose of 
improving the amenity of a predominantly 
residential locality. 

The 1947 act relates to land, but leaves that 
term to be defined by the legislation in question. 
Given that the bill’s definition excludes land that 
consists of or on which there are any premises, 
there could be a doubt as to whether the 1947 act 
could be applied in those two situations. 
Amendments 3 and 10 will remove that doubt and 
I hope that the committee will support them. 

I move amendment 3. 

Amendment 3 agreed to. 

Section 40, as amended, agreed to. 

Sections 41 to 43 agreed to. 

Section 44—Maintenance plans for two or 
more houses 

The Convener: Amendment 35, in the name of 
Cathie Craigie, is in a group on its own. 

Cathie Craigie: The purpose of amendment 35 
is to assist owners who live in multi-owned 
buildings to secure the long-term common 
maintenance of their homes. It would require 
them, in certain circumstances, to establish 
owners associations for the purpose of long-term 
planning of maintenance. The bill states that local 
authorities may require home owners to appoint a 
person to manage the implementation of a 
maintenance plan and to establish a maintenance 
account. Therefore, the Scottish Executive has 
acknowledged that common repairs can be 
extremely difficult for home owners, particularly in 
older properties where title deeds say little about 
responsibilities and owners associations rarely 
exist. 

As I understand it from the research that the 
Scottish Executive has carried out, owners 
associations are common in property management 
schemes in other countries where flat ownership is 
common. The research shows that, where owners 
associations exist, people are generally more 
willing and able to carry out maintenance and 
more satisfied with the outcomes. The title deeds 

of most flats built since the 1980s contain rules 
that require owners associations to be set up 
through a decision-making process. Where 
owners associations are established in the title 
deeds, they can be effective in ensuring that the 
property is regularly maintained and fit for purpose 
and that owners are aware of their current and 
future responsibilities and obligations to contribute 
to common repairs. 

The Scottish Executive has grappled with the 
unfortunate fact that owners associations do not 
usually exist in mixed-tenure areas or older 
tenements. From my experience in my 
constituency, it seems sensible to encourage the 
development of owners associations. It is 
important to spend public money wisely and 
partnership working is what we are all about. 
Groups of people should work together and share 
information so that, when a property is sold, the 
new buyer knows exactly what they are 
responsible for. I strongly believe that the 
establishment of owners associations where they 
do not exist would be a positive development.  

Maintenance plans will be critical to local 
authorities because of the resources that go into 
supporting owner occupation, and local authorities 
have had to revisit maintenance issues in 
properties that have already had assistance. The 
bottom line is that an owners association would 
stop local authorities having to revisit properties 
more than once, and would protect the property 
and owners in the long term. I hope that the 
minister agrees that that would be a positive step. 

I move amendment 35. 

Tricia Marwick: Section 44(3) makes it clear 
that the maintenance plan “may” also include 
various things. If Cathie Craigie’s amendment 35 
is agreed to, it “may … require owners to establish 
an owners association”, but that will be 
discretionary. I am minded to support the 
amendment because of that, as there would be 
difficulty in requiring owners—particularly if there 
are only two of them—to appoint a person to 
manage the maintenance plan. Provided that the 
measure is discretionary, Cathie Craigie’s 
amendment will do no harm. Indeed, it could be a 
good thing, so I am minded to support it. 

Donald Gorrie: My point is similar. We must be 
careful about telling people precisely what they 
must do, but using the law to enable people to do 
things if they so wish is helpful. The majority of 
owners who take life seriously will like to have co-
operative arrangements, but a minority might not. 
An arrangement that gives authority to the majority 
in insisting that all the people who are involved in 
the property—be they owners or tenants—do their 
part would be useful, and an enabling measure 
would be good. The more we can get people to 
co-operate the better. I managed to persuade the 
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then Liberal Party in the late 1970s to support the 
concept of tenants co-operatives as a mainstay of 
our housing policy, then Mrs Thatcher got elected 
and started selling all the council houses, so it 
became an irrelevance. Most of our parties would 
like Scotland to be a co-operative society. 
Amendment 35 would be useful. 

Johann Lamont: No matter what Margaret 
Thatcher attempted to do with council housing, 
she did not destroy the tenants co-op movement 
or the housing co-operative movement generally, 
as evidenced in our communities and in many of 
the Executive’s social rented housing policies. 

Amendment 35 seeks to add to the powers of 
local authorities when they require that a 
maintenance plan be prepared for two or more 
houses. The Executive supports the principle of 
owners organising themselves into owners 
associations, but amendment 35 poses a number 
of difficulties. 

The first point—which perhaps would not weigh 
most heavily on people—is that the creation of 
owners associations is caught by the reservation 
of business associations by schedule 5 to the 
Scotland Act 1998. In that context, business 
associations carry on any kind of business, 
whether or not for profit. By requiring such 
associations, we could be acting beyond the 
power of the Scottish Parliament. 

However, the reservation question is not the 
only issue with amendment 35. There is a practical 
issue about how the amendment would operate 
day to day and how it would be enforced. Also, if 
people are willing to co-operate to come together 
in an association, it begs the question whether 
they have difficulties that require local authority 
intervention. I know from my experience as a 
tenement dweller that even when you are 
reasonable and want to co-operate with folk, it is 
difficult to deal with them if they are obdurate, so it 
is debatable whether a provision that “may … 
require” an owners association to be established 
would take matters forward. 

The maintenance plan provisions are 
underpinned by enforcement powers for local 
authorities. If a satisfactory maintenance plan is 
not produced, the local authority can step in and 
produce one. If work is not carried out, the local 
authority can carry out the work and recover the 
costs from owners. It is not clear from the 
amendment how the requirement to establish an 
owners association would be delivered and what 
penalties would apply for non-compliance. I 
entirely support Cathie Craigie’s position that we 
should encourage the involvement of people in 
owners associations—indeed, that is the 
Executive’s position—but I would argue that the 
amendment does not offer what is sought. 
Therefore, I ask Cathie Craigie to withdraw the 
amendment.  

11:30 
Cathie Craigie: I say to Donald Gorrie that the 

amendment is not about telling people what to do; 
it is about helping people to do what is needed to 
maintain their properties and homes. Section 
42(1), in chapter 6, says that  
“The local authority may by order (a ‘maintenance order’) 
require the owner of a house to prepare a plan” 

if it feels that there is a problem that needs to be 
addressed. Therefore, the chances are that the 
people whom my amendment is meant to deal 
with are not those who have been willing to sit 
down with their fellow residents and make plans 
for the maintenance of their property. I am talking 
about a situation that has got to the stage at which 
considerable amounts of money—including public 
money—will have to be invested in the property if 
it is to be brought up to an acceptable standard. I 
do not think that it is at all unreasonable to ask 
owners to form an association so that they do not 
get into the position of having to have a 
maintenance order served on them.  

The minister said that she would like me to 
withdraw the amendment. I do not know whether 
she would be willing to have discussions on the 
matter before stage 3. I would welcome such 
discussions because I feel strongly that the 
proposal in the amendment offers a way by which 
we can protect people in multi-owned buildings 
and ensure that public money can be spent on 
bringing our housing stock up to an acceptable 
standard. May I ask the minister now whether it 
would be possible to have such discussions 
between now and stage 3? If not, I will be tempted 
to press my amendment.  

The Convener: The minister may respond to 
your request at my discretion, and that might be 
helpful in the circumstances.  

Johann Lamont: The issue is how we can force 
unco-operative people to establish an owners 
association in a way that will do anything other 
than bring them to the table reluctantly. What 
would be the consequences if they refused to 
participate? That said, we are thinking along the 
same lines in relation to the positive role of owners 
associations, but we will need to explore whether 
the ability to insist on the creation of an owners 
association is a reserved matter. We could also 
discuss how we can create a culture in which 
people view an owners association as being 
something positive for managing their properties. I 
am more than happy to discuss those issues with 
Cathie Craigie. 

Amendment 35, by agreement, withdrawn. 

Section 44 agreed to. 

Sections 45 to 47 agreed to.  
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After section 50 Section 48—Implementation of maintenance 
plans Amendment 8 moved—[Johann Lamont]—and 

agreed to. The Convener: Amendment 4, in the name of 
the minister, is grouped with amendments 5 to 8. The Convener: That ends our consideration of 

amendments for day 1. At our next meeting, we 
will consider amendments to section 51 through to 
section 94. All amendments should be lodged with 
the clerks by 12 noon on Friday 23 September. 

Johann Lamont: Amendment 8 will give local 
authorities the power to provide grant aid towards 
the cost of opening, winding up or closing any 
maintenance account; the other amendments in 
the group will make consequential changes. A 
maintenance account is a bank or building society 
account that is set up to hold money to pay for 
maintenance work on premises that consist of two 
or more houses. 

Donald Gorrie, who is currently the committee’s 
deputy convener, will be leaving us to take up a 
new position with the Parliament’s Procedures 
Committee. On behalf of all committee members, I 
wish him well in his new parliamentary venture 
and I thank him for his contribution to the 
Communities Committee over the past two years. 

As drafted, the bill would allow local authorities 
to contribute to such costs only when owners had 
set up a maintenance account as a result of a 
local authority requirement that a maintenance 
plan be put in place or when a local authority had 
used its power to pay the missing share of a 
house owner who had not contributed towards 
maintenance costs. It would be inequitable to 
allow local authorities to provide grant aid only in 
those two circumstances and not when house 
owners had voluntarily established a maintenance 
account and had all contributed to it. We want to 
encourage owners to establish such accounts, 
which could include long-term arrangements such 
as reserve or sinking funds. 

Donald Gorrie: If I may, I will respond. I thank 
the committee for its forbearance, I congratulate 
the convener on her excellent convenership and I 
wish the committee all the best in dealing with 
housing, planning and various other forms of 
entertainment. 

The Convener: Thank you for your good 
wishes.  

Meeting closed at 11:39. 

The housing improvement task force 
recommended that local authorities should be able 
to give grant aid to encourage the setting up of 
such funds. Therefore, we consider that local 
authorities should have the power to provide grant 
aid towards the costs of opening, winding up or 
closing any maintenance account. 

I move amendment 4. 

Amendment 4 agreed to. 

Amendment 5 moved—[Johann Lamont]—and 
agreed to. 

Section 48, as amended, agreed to. 

Section 49—Enforcement of maintenance 
plans

Amendment 6 moved—[Johann Lamont]—and 
agreed to. 

Section 49, as amended, agreed to. 

Section 50—Power of majority to recover 
maintenance costs 

Amendment 7 moved—[Johann Lamont]—and 
agreed to. 

Section 50, as amended, agreed to. 
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SP Bill 40-ML2 Session 2 (2005)1

Housing (Scotland) Bill

2nd Marshalled List of Amendments for Stage 2

The Bill will be considered in the following order—

Sections 1 and 2 Schedule 1
Sections 3 to 22 Schedule 2

Sections 23 to 108 Schedule 3
Sections 109 to 122 Schedule 4
Sections 123 to 166 Schedules 5 and 6
Sections 167 to 169 Long Title

Amendments marked * are new (including manuscript amendments) or have been altered. 

Section 51

Malcolm Chisholm

45 In section 51, page 24, line 14, at end insert <or a short Scottish secure tenancy)>

Malcolm Chisholm

46 In section 51, page 24, line 16, after first <house> insert <(a)>

Malcolm Chisholm

47 In section 51, page 24, line 18, at end insert <, or

(b) in respect of which a grant is payable in accordance with regulations made under 
section 15(1)(a) (grants for improving energy efficiency of houses) of the Social 
Security Act 1990 (c.27).>

Section 52

Malcolm Chisholm

48 In section 52, page 25, line 15, leave out <51(2)> and insert <51(2)(a)>

Malcolm Chisholm

49 In section 52, page 25, line 16, at end insert—

<(  ) the disabled person’s disability,>

Malcolm Chisholm

50 In section 52, page 25, line 17, leave out <51(2)> and insert <51(2)(a)>
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Malcolm Chisholm

51 In section 52, page 25, line 27, at end insert—

<(  ) any code of practice or other guidance issued by the Disability Rights 
Commission which relates to this section or section 51.>

Malcolm Chisholm

52 In section 52, page 25, line 27, at end insert—

<( ) The landlord may, in considering whether it is reasonable to consent to an application to 
carry out work in pursuance of section 51 (2)(b) (or whether it is reasonable to impose a 
condition on such a consent), have regard to the matters mentioned in paragraphs (b) to 
(e) of subsection (1).>

After section 52

Malcolm Chisholm

53 After section 52, insert—

<Amendment to the Housing (Scotland) Act 2001

In Paragraph 8 of schedule 5 to the Housing (Scotland) Act 2001 (asp 10)—

(a) the word “and” which follows paragraph (c) is repealed,

(b) at the end of paragraph (d) insert “and

(e) any code of practice or other guidance issued by the Disability Rights 
Commission which relates to this Part.”.>

Section 54

Malcolm Chisholm

54 In section 54, page 26, line 20, at end insert <or an occupancy arrangement>

Malcolm Chisholm

55 In section 54, page 26, line 21, leave out <, if the tenant> and insert <or occupancy arrangement, 
if that person>

Malcolm Chisholm

56 In section 54, page 26, line 22, leave out <the tenant> and insert <that person>

Malcolm Chisholm

57 In section 54, page 26, line 23, leave out <tenant> and insert <person>
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Section 56

Mr John Home Robertson

58 In section 56, page 27, line 16, at end insert—

<and any responses to such consultation must be made within 6 weeks from the date from 
which they are sought.>

Section 57

Cathie Craigie

36* In section 57, page 27, line 38, at end insert—

<( ) In paragraph 1 of Schedule 9 (recovery of expenses by charging order) to the 1987 Act, 
after first “building” there is inserted “or where the authority seeks to recover expenses 
under section 57(1) or (2) of the Housing (Scotland) Act 2005 (asp 00),>

Section 62

Malcolm Chisholm

59 In section 62, page 32, line 15, leave out <21 days> and insert <6 months>

Section 63

Malcolm Chisholm

60 In section 63, page 32, line 36, at end insert—

<(  ) In determining whether a condition or refusal appealed against under section 62(6) is 
reasonable, the sheriff must, where the appeal relates to an application made for the 
purposes of section 51(2)(a), have regard to any code of practice or other guidance 
issued by the Disability Rights Commission which relates to section 51 or 52.>

After section 64

Malcolm Chisholm

61 After section 64, insert—

<Adaptations: power to change method of appeal

(1) The Scottish Ministers may by regulations—

(a) disapply section 62(6), and

(b) provide that appeals against landlord’s decisions of the type mentioned in that 
provision may be made to the private rented housing panel instead of to the 
sheriff.

(2) Regulations under subsection (1) may in particular—

(a) permit the president of the private rented housing panel to refer an appeal against 
such a decision to a private rented housing committee for determination,
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(b) require the panel or, as the case may be, the committee determining such an 
appeal to have regard to—

(i) where the appeal relates to an application made for the purposes of section 
51(2)(a), any code of practice or other guidance issued by the Disability 
Rights Commission which relates to section 51 or 52, and

(ii) such other matters as may be specified in the regulations,

(c) provide that the determination of the panel or, as the case may be, the committee 
on such an appeal may be appealed to the sheriff,

(d) make provision about the payment of allowances and expenses in respect of such 
an appeal,

(e) make such further provision about the procedure relating to such an appeal as the 
Scottish Ministers think fit.>

Cathie Craigie

37 After section 64, insert—

Private rented housing panel: extension of remit

<Applications to the private rented housing panel

(1) The Scottish Ministers may, by order, add further grounds for applying to the private 
rented housing panel for a determination.

(2) Before making an order under subsection (1), the Scottish Ministers must consult such 
persons as they consider to have an interest.>

Section 68

Malcolm Chisholm

62 In section 68, page 35, line 6, after <with> insert—

<(a) the acquisition or sale (or the proposed acquisition or sale) of a house, or

(b)>

Malcolm Chisholm

63 In section 68, page 35, line 6, leave out <following purposes> and insert <purposes mentioned in 
subsection (1A).

(1A) Those purposes are—>

Malcolm Chisholm

64 In section 68, page 35, line 9, leave out <acquisition or>

Malcolm Chisholm

65 In section 68, page 35, line 31, at end insert—

<(  ) Sections 71 to 87, 89 and 90 do not apply to assistance provided under subsection 
(1)(a).>
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Malcolm Chisholm

127 In section 68, page 35, line 32, leave out from <any> to end of line 33 and insert <the provision 
of assistance under subsection (1)>

Section 69

Scott Barrie

130* In section 69, page 36, line 11, at end insert <and (6))>

Section 70

Malcolm Chisholm

66 In section 70, page 36, line 18, leave out <68(1)> and insert <68(1)(b)>

Scott Barrie

131* In section 70, page 36, line 21, leave out <the purpose mentioned in section 68(1)(e)> and insert 
<either of the purposes set out in paragraphs (e) and (f) of section 68(1A)>

Malcolm Chisholm

67 In section 70, page 36, line 21, leave out <68(1)(e)> and insert <68(1A)(e)>

Scott Barrie

132* In section 70, page 36, line 22, after <become> insert <or, in the case of a reinstatement, was>

Malcolm Chisholm

128 In section 70, page 36, line 31, at end insert—

<(2A) The Scottish Ministers may by regulations make further provision about the type of 
assistance which must be provided under subsection (1)(b).

(2B) Regulations under subsection (2A) may, in particular, specify more circumstances in 
which such assistance must be provided by way of a grant.>

Section 73

Scott Barrie

133* In section 73, page 39, line 9, at end insert—

<(6) Despite subsection (5), a local authority may not limit the amount of the approved 
expense in relation to an application falling within subsection (7) unless—

(a) the Scottish Ministers consent to the limitation, or

(b) the approved expense would otherwise exceed the amount specified in an order 
under subsection (4).
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(7) An application falls within this subsection if it is made in connection with work in a 
house for either of the purposes set out in paragraphs (e) and (f) of section 68(1A), 
where the house is (or is likely to become or, in the case of reinstatement, was) a 
disabled person’s only or main residence.>

Section 80

Malcolm Chisholm

68 In section 80, page 43, line 1, leave out <not be used other than> and insert <be used>

Section 88

Malcolm Chisholm

70 In section 88, page 47, line 3, leave out from <provide> to end of line 4 and insert <lend sums to 
individuals to assist them with—

<( ) the acquisition or sale (or the proposed acquisition or sale) of a house, or

( ) work on any land or any premises for any of the purposes mentioned in section 
68(1A).>

Malcolm Chisholm

71 In section 88, page 47, line 8, leave out <(including terms as to repayment)>

Malcolm Chisholm

72 In section 88, page 47, line 9, at end insert—

<(  ) Those terms may include—

(a) terms as to repayment,

(b) terms restricting the terms on which the designated lender lends sums to 
individuals.>

Section 89

Scott Barrie

134* In section 89, page 47, line 20, leave out <the purpose set out in section 68(1)(e)> and insert 
<either of the purposes set out in paragraphs (e) and (f) of section 68(1A)>

Malcolm Chisholm

73 In section 89, page 47, line 20, leave out <68(1)(e)> and insert <68(1A)(e)>
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Section 90

Malcolm Chisholm

9 In section 90, page 47, line 31, after <(c.55),> insert <the Agricultural Holdings (Scotland) Act 
2003 (asp 11),>

Section 91

Malcolm Chisholm

74 In section 91, page 48, line 30, at end insert—

<(  ) A direction under subsection (1) may not relate to the provision of assistance to a 
particular person or in relation to particular premises.>

Section 92

Malcolm Chisholm

10 In section 92, page 49, line 16, at end insert <(with references in that Act to land being read, in 
the case of an acquisition of premises, as references to those premises)>

Section 95

Mary Scanlon

75 Leave out section 95

Section 96

Mary Scanlon

76 Leave out section 96

Section 97

Mary Scanlon

77 Leave out section 97

Section 98

Mary Scanlon

78 Leave out section 98
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Section 99

Mary Scanlon

79 Leave out section 99

Section 100

Mary Scanlon

80 Leave out section 100

Section 101

Mary Scanlon

81 Leave out section 101

Section 102

Mary Scanlon

82 Leave out section 102

Section 103

Mary Scanlon

83 Leave out section 103

Section 104

Mary Scanlon

84 Leave out section 104

Section 105

Mary Scanlon

85 Leave out section 105

Section 106

Mary Scanlon

86 Leave out section 106

95



9

Section 107

Mary Scanlon

87 Leave out section 107

Section 108

Mary Scanlon

88 Leave out section 108

Section 109

Mary Scanlon

89 Leave out section 109

Section 110

Malcolm Chisholm

11 In section 110, page 55, line 36, at end insert—

<(4) Regulations may not be made under subsection (1) unless a draft of the 
statutory instrument containing the regulations has been laid before and 
approved by resolution of the Scottish Parliament.>

Mary Scanlon

90 Leave out section 110

Section 111

Mary Scanlon

91 Leave out section 111

Section 112

Mary Scanlon

92 Leave out section 112

Section 113

Mary Scanlon

93 Leave out section 113
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Section 114

Mary Scanlon

94 Leave out section 114

Section 115

Mary Scanlon

95 Leave out section 115

Section 116

Mary Scanlon

96 Leave out section 116

After section 116

Malcolm Chisholm

39* After section 116, insert—

<PART

TENANCY DEPOSITS

Tenancy deposits: preliminary

(1) A “tenancy deposit” is a sum of money held as security for—

(a) the performance of any of the occupant’s obligations arising under or in 
connection with a tenancy or an occupancy arrangement, or

(b) the discharge of any of the occupant’s liabilities which so arise.

(2) A “tenancy deposit scheme” is a scheme for safeguarding tenancy deposits paid in 
connection with the occupation of any living accommodation.>

Malcolm Chisholm

40* After section 116, insert—

<Tenancy deposit schemes: regulatory framework

(1) The Scottish Ministers may by regulations (“tenancy deposit regulations”)—

(a) set out conditions which a tenancy deposit scheme must meet before they can 
approve it under section (Approval of tenancy deposit schemes),

(b) make such further provision about tenancy deposit schemes as they think fit. 

(2) Tenancy deposit regulations may, in particular—

(a) make provision about the manner and circumstances in which tenancy deposits 
must be paid, held and repaid under an approved scheme,
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(b) impose sanctions for failing to participate in, or to comply with, an approved 
scheme,

(c) set out a mechanism for resolving disputes relating to an approved scheme,

(d) prescribe the type of person who may administer an approved scheme,

(e) authorise the Scottish Ministers to make payments, or to give guarantees or other 
assistance, in connection with—

(i) the creation, administration or operation of an approved scheme,

(ii) the resolution of disputes relating to an approved scheme,

(f) set the amount, or the maximum amount, of any fee which may be charged in 
connection with an approved scheme,

(g) prescribe arrangements for publicising approved schemes.

(3) But tenancy deposit regulations may not—

(a) prescribe circumstances in which tenancy deposits must be paid under a tenancy 
or an occupancy arrangement,

(b) create offences.>

Malcolm Chisholm

41* After section 116, insert—

<Approval of tenancy deposit schemes

(1) The Scottish Ministers may approve a tenancy deposit scheme devised by them or by 
any other person.

(2) Such an approval—

(a) may not be given unless tenancy deposit regulations are in force, and

(b) must be given in accordance with the tenancy deposit regulations then in force.

(3) Before approving a tenancy deposit scheme, the Scottish Ministers must—

(a) publicise the terms of the proposed scheme in such manner as they think fit, and

(b) consult—

(i) such persons representing landlords or tenants whom they think may be 
affected by the proposed scheme, and

(ii) such other persons as they think fit,

about the proposed scheme.

(4) The Scottish Ministers must review each approved tenancy deposit scheme from time to 
time and may, following any such review—

(a) take steps to secure the revision of the reviewed scheme, or

(b) withdraw their approval of the reviewed scheme.

(5) Subsections (1) to (4) apply to revised schemes in the same way as they apply to new 
schemes (except that that the duty imposed by subsection (3) does not apply if the 
Scottish Ministers think that a proposed revision is unlikely to adversely affect any 
person significantly).

 (6) The Scottish Ministers may approve—
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(a) different tenancy deposit schemes for different types of tenancy or occupancy 
arrangement,

(b) more than one tenancy deposit scheme for the same type of tenancy or occupancy 
arrangement.>

Malcolm Chisholm

42* After section 116, insert—

<Amendment of Rent (Scotland) Act 1984

In section 90(3) (declaration that deposits are not premiums) of the Rent (Scotland) Act 
1984 (c.58), after “obligations” insert “for rent,”.>

Schedule 4

Malcolm Chisholm

97 In Schedule 4, page 101, line 35, after <to> insert <the chief officer of the fire and rescue 
authority and>

Section 124

Scott Barrie

38 In section 124, page 61, line 31, at end insert—

<( ) the energy efficiency of the property,>

Section 127

Malcolm Chisholm

98 In section 127, page 62, line 30, after <years> insert <(or such shorter period of not less than 6 
months as may be specified in the licence)

Malcolm Chisholm

99 In section 127, page 63, line 11, leave out <and> and insert <to>

After section 128

Malcolm Chisholm

100 After section 128, insert—

<Change of ownership: effect on HMO licence

(1) Subsection (2) applies where—

(a) an HMO licence has effect on the date on which ownership of the living 
accommodation concerned is transferred by way of sale or otherwise from the 
licence holder to another person (the “new owner”), and
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(b) the new owner is entered in the register maintained by the local authority under 
section 82(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) (the 
“register of landlords”).

(2) Where this subsection applies, the HMO licence—

(a) is to be treated as having been granted to the new owner, but

(b) subject to sections 128 and 129, expires one month after the date on which 
ownership of the living accommodation is transferred.

(3) Where the condition in subsection (1)(a) is satisfied but the new owner is not entered in 
the register of landlords, the HMO licence expires on the date on which ownership of 
the living accommodation is transferred.>

Section 130

Malcolm Chisholm

101 In section 130, page 64, line 9, after <holder,> insert—

<(  ) the chief officer of the fire and rescue authority,>

Malcolm Chisholm

102 In section 130, page 64, line 11, leave out <both the licence holder and the chief constable> and 
insert <each of them>

Malcolm Chisholm

103 In section 130, page 64, line 12, at end insert—

<(  ) Where the local authority is proposing the variation, the notice required by subsection 
(4) must give the authority’s reasons for doing so.>

Malcolm Chisholm

104 In section 130, page 64, line 14, leave out <such> and insert <invited>

Malcolm Chisholm

105 In section 130, page 64, line 20, after <holder> insert <, the chief officer of the fire and rescue 
authority>

Section 131

Malcolm Chisholm

106 In section 131, page 64, line 40, after <revocation,> insert—

<(  ) the chief officer of the fire and rescue authority,>
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Section 142

Malcolm Chisholm

107 In section 142, page 71, line 9, at end insert <or

(i) to revoke a requirement under section 137(2).>

Malcolm Chisholm

108 In section 142, page 71, line 12, after <holder,> insert—

<(  ) the chief officer of the fire and rescue authority,>

Malcolm Chisholm

109 In section 142, page 71, line 29, after <(h)> insert <or (i)>

Malcolm Chisholm

110 In section 142, page 71, line 32, after <concerned,> insert—

<(  ) the chief officer of the fire and rescue authority,>

Section 143

Malcolm Chisholm

111 In section 143, page 72, line 21, after <varied> insert <, or requirement made,>

Malcolm Chisholm

112 In section 143, page 72, line 25, after <variation> insert <or requirement>

Section 145

Malcolm Chisholm

113 In section 145, page 74, line 8, at end insert—

<(  ) specify circumstances in which fees are to be refunded.>

Section 148

Malcolm Chisholm

114 In section 148, page 75, line 3, after <holder,> insert—

<( ) the chief officer of the fire and rescue authority,>

Section 149

Malcolm Chisholm

115 In section 149, page 75, line 13, at end insert—
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<“chief officer of the fire and rescue authority”, when referred to in relation to any 
living accommodation, means the chief officer of the relevant authority (as 
defined by section 6 of the Fire (Scotland) Act 2005 (asp 5)) for the area in which 
the living accommodation is situated,>

After section 155

Malcolm Chisholm

116 After section 155, insert—

<Other amendments to the Antisocial Behaviour etc. (Scotland) Act 2004

(1) The Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) is amended as follows.

(2) In section 84, after subsection (5) insert—

“(5A) A local authority must exclude from an entry in a register any information it 
would otherwise be required by subsection (5) to enter in the register if the 
authority considers that entering the information is likely to jeopardise the 
safety or security of any person or premises.”.

(3) In section 93(5)—

(a) the word “but” which follows paragraph (a) is repealed,

(b) after paragraph (a), insert—

“(aa) the local authority has not, during the year which immediately preceded 
the making of the application, refused to enter the relevant person in 
pursuance of an earlier application under section 83;

(ab) the application is accompanied by the fee determined under section 
83(2); and”

(5) In section 97(7), for “sheriff principal” substitute “court hearing the appeal”.>

Patrick Harvie

43 After section 155, insert—

<PART

THE MANAGEMENT STANDARD

The management standard

(1) A landlord meets the management standard if—

(a) a rent record is provided, and receipted, in all circumstances where rent is paid,

(b) the landlord gives the tenant 24 hours notice in writing of his or her intention to 
enter the property,

(c) where the tenancy is an assured or short assured tenancy, a written tenancy 
agreement setting out the terms of the lease is provided to the tenant,

(d) the written tenancy sets out in clear, fair and lawful terms, the terms of the lease,

(e) the tenancy agreement is properly executed by the signatures of the landlord (or 
agent) and tenant, and one witness who includes his or her address,

(f) the landlord does not charge the tenant for drawing up a tenancy agreement,
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(g) the name and address of the landlord or agent is included in the agreement,

(h) the landlord does not charge a tenant for placing the tenant’s name on an 
accommodation list,

(i) the deposit for the property is less than two months rent.

(2) The Scottish Ministers, shall by regulations, make provisions allowing tenants to apply 
to the private rented housing panel to determine whether the landlord is in breach of the 
management standard, and for the panel, if it so determines, to require the landlord to 
take steps to rectify any breach.

(3) Before making regulations under subsection (2), the Scottish Ministers shall consult 
such persons as they consider appropriate.

(4) The Scottish Ministers shall prepare regulations under subsection (2) so as to enable 
them to come into force on the same date as Chapter 4 of Part 1 comes into force.>

Section 156

Malcolm Chisholm

117 In section 156, page 82, line 34, at end insert—

<(  ) the living accommodation is an HMO which requires to be licensed under 
Part 4,>

After section 159

Patrick Harvie

1 After section 159, insert—

<PART

ENERGY EFFICIENCY

Energy efficiency of residential accommodation

(1) The Scottish Ministers must take reasonable steps to ensure that the general level of 
energy efficiency of residential accommodation has increased—

(a) by 2010, by at least 20 per cent compared with the general level of such energy 
efficiency in 2000; and

(b) by 2020, by at least a further 20 per cent compared with the general level of such 
energy efficiency in 2010.

(2) The Scottish Ministers must produce a strategy (to be known as the “domestic energy 
efficiency strategy”) setting out the measures which they will take to ensure the targets 
mentioned in subsection (1) are achieved.

(3) The Scottish Ministers must report to the Scottish Parliament on progress and review the 
strategy referred to in subsection (2) every five years.

(4) In this section, “residential accommodation” has the meaning given by section 1 of the 
Home Energy Conservation Act 1995 (c.10).>
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Before section 160

Malcolm Chisholm

118 Before section 160, insert—

<Equal opportunities

(1) The Scottish Ministers and local authorities must perform the functions given to them by 
this Act in a manner which encourages equal opportunities and in particular the 
observance of the equal opportunity requirements.

(2) “Equal opportunities” and “equal opportunity requirements “ have the same meanings in 
this section as they have in Section L2 of Part 2 of Schedule 5 to the Scotland Act 1998 
(c.46).>

Section 160

Malcolm Chisholm

119 In section 160, page 85, line 38, at end insert—

<( ) Where a notice under subsection (1) is served on a person who appears to the local 
authority to be occupying land or premises, the notice may also require the person to 
disclose the relationship (if any) between that person and any other occupants.>

Section 161

Malcolm Chisholm

120 In section 161, page 87, line 18, after <premises> insert <or other living accommodation>

Malcolm Chisholm

121 In section 161, page 87, line 24, after <premises> insert <or other living accommodation>

Malcolm Chisholm

122 In section 161, page 87, line 25, at end insert <or other living accommodation>

Section 165

Malcolm Chisholm

123 In section 165, page 88, line 28, after <119(2)> insert <or 120(1)>

Malcolm Chisholm

129 In section 165, page 88, line 33, leave out <sections 74(1) and 76(6)> and insert <section 70(2A), 
74(1), 76(6), 88(4), 96(2), 101(1), 102, 108(4) or (Tenancy deposit schemes: regulatory 
framework)(1)>
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Schedule 5

Malcolm Chisholm

124 In schedule 5, page 105, line 33, leave out from <“sections> to end and insert <the words from 
“sections” to “8” substitute “section 121”.>

Schedule 6

Malcolm Chisholm

125 In schedule 6, page 107, line 13, leave out <and 108 to 113> and insert <, 108 to 113, 120(6) and 
124(4)>

Section 168

Malcolm Chisholm

13 In section 168, page 91, line 15, leave out <worker employed in agriculture> and insert <person>

Malcolm Chisholm

14 In section 168, page 91, leave out lines 23 and 24
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COMMUNITIES COMMITTEE 

EXTRACT FROM THE MINUTES 

23rd Meeting, 2011 (Session 2) 

Wednesday 28 September 2005 

Present:

Scott Barrie Cathie Craigie 
Christine Grahame Patrick Harvie 
John Home Robertson Tricia Marwick 
Euan Robson (Deputy Convener) Mary Scanlon 
Karen Whitefield (Convener)  
 
The meeting opened at 9.35 am. 
 
Housing (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 2). 

Amendments 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 60, 63, 64, 65, 
127, 130, 66, 131, 132, 128, 133, 68, 70, 71, 72, 134, 9, 74 and 10 were agreed 
to without division. 

The following amendments were agreed to (by division— 

59 (For 7, Against 0, Abstentions 2) 
61 (For 6, Against 0, Abstentions 3) 
62 (For 8, Against 0, Abstentions 1). 
 

Amendments 58 and 36, were moved and, with the agreement of the Committee, 
withdrawn. 

Amendment 37 was not moved. 

Amendments 67 and 73 were pre-empted. 

Sections 51, 52, 54, 62, 63, 68, 69, 70, 73, 80, 88, 89, 90, 91 and 92 were agreed 
to as amended. 

Sections 53, 55, 56, 57, 58, 59, 60, 61, 64, 65, 66, 67, 71, 72, 74, 75, 76, 77, 78, 
79, 81, 82, 83, 84, 85, 86, 87, 93 and 94 were agreed to without amendment. 

The Committee ended consideration of the bill for the day, section 94 being 
disposed of. 
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Housing (Scotland) Bill: Stage 2 

09:36 
The Convener: The next item is day 2 of our 

stage 2 consideration of the Housing (Scotland) 
Bill. I welcome to the meeting Johann Lamont, the 
Deputy Minister for Communities, who is 
accompanied by Archie Stoddart from the bill 
team; Roger Harris and Jean Waddie from the 
private sector housing team; Edythe Murie from 
the office of the solicitor to the Scottish Executive; 
and Matthew Lynch from the office of the Scottish 
parliamentary counsel. They are all becoming 
regular visitors to the committee. 

Section 51—Right to adapt rented houses to 
meet needs of disabled occupants 

The Convener: Amendment 45, in the name of 
the minister, is grouped with amendments 49, 51, 
53 and 60. 

The Deputy Minister for Communities 
(Johann Lamont): These amendments seek to 
improve the package of measures in section 51 in 
relation to the right of a private sector tenant to 
carry out adaptations to suit the needs of a 
disabled occupant. In light of the committee’s 
comments, we have considered carefully the rights 
that have been created for tenants in England and 
Wales in the Disability Discrimination Act 2005. 
Apart from amendment 45, which is simply a 
correction, the amendments in the group, along 
with amendments 59 and 61, seek to make 
changes that we believe to be appropriate. 

Before I describe the amendments, it might be 
helpful to summarise our view of two other aspects 
of the Disability Discrimination Act 2005 that were 
mentioned by the Disability Rights Commission in 
its evidence to the committee. 

The first aspect is the balance of rights between 
the landlord and the tenant. Established housing 
law for the social sector in England and Wales 
provides that a tenant can assume that a landlord 
has consented unless the landlord demonstrates 
through the court that refusal is reasonable. The 
Disability Discrimination Act 2005 makes the same 
provision for private sector tenants in relation to 
disability. By contrast, existing private sector 
housing law in Scotland and the provisions of the 
Housing (Scotland) Act 2001 require the tenant to 
demonstrate that a landlord has been 
unreasonable. As a result, the bill takes that 
approach. 

Apart from precedent, there are practical 
reasons why taking the approach in the 2005 act 
would cause difficulties in Scotland. For example, 
there would be a different test for different 
categories of tenant in Scotland and a landlord 
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would have to deal with different tenants on a 
different legal basis. Moreover, in cases in which 
consent has been withheld or the landlord has not 
responded, the local authority would not be able to 
establish clearly that the tenant had consent for 
the works. As consent is required for a grant or 
loan to be made, such a situation would be likely 
to delay or to obstruct grant or loan approval and 
would disadvantage the disabled person. The bill’s 
arrangements ensure that a clear decision is 
reached. 

The second aspect that the Disability Rights 
Commission highlighted was the purpose of the 
adaptations. Although the bill provides that 
adaptations should make the house 
“suitable for the accommodation, welfare or employment of 
any disabled person”, 

the Disability Discrimination Act 2005 provides that 
they should facilitate the person’s “enjoyment of” 
the premises. The current provision in the bill is 
already wide because the term “welfare” is 
intended to be interpreted according to its 
dictionary definition and have a broad meaning 
that is synonymous with “well-being”. The 
reference in the bill to the 
“accommodation, welfare or employment of any disabled 
person” 

will not only be consistent with other Scottish 
legislation but will cover as wide a range of 
circumstances as would a reference to facilitating 
the enjoyment of the premises. 

Amendment 45 corrects an omission in the bill. 
Section 51 provides that the right to carry out 
adaptations should not apply to a Scottish secure 
tenancy. That is because the secure tenancy 
regime in the Housing (Scotland) Act 2001, which 
outlines the monitoring and regulation 
arrangements for local authorities and registered 
social landlords, provides equivalent rights and 
protections for the tenants concerned. Short 
Scottish secure tenancies are distinct in legal 
terms, but they are subject to the same provisions 
regarding repairs in schedule 5 to the 2001 act as 
are Scottish secure tenancies. Therefore, they 
should also be excluded from the operation of 
chapter 7 of part 1 of the bill. 

Amendment 49 deals with the landlord’s 
decision. In essence, section 51 constrains a 
landlord’s normal property rights by saying that he 
or she must have good reasons for not allowing a 
tenant to alter a house, if those alterations would 
benefit a disabled occupant. Section 52(1) sets out 
an illustrative list of factors that will be relevant to 
a decision on what is reasonable. Amendment 49 
will add “the disabled person’s disability” to that list 
of factors. A person’s disability is included as a 
factor in a similar way in the Disability 
Discrimination Act 2005. That makes it clear that, 

if a tenant wants to make alterations that would 
benefit a disabled occupant—whether the benefit 
is to their accommodation, welfare or 
employment—but the benefit is not connected with 
the person’s disability, then, subject to any other 
factors, it might be reasonable to refuse the 
application on that ground. In such a situation, the 
landlord presumably would make a decision on the 
same basis as he or she would decide a similar 
application from the tenant of a house with no 
disabled occupant. 

Amendments 51, 53 and 60 deal with the code 
of guidance to be prepared by the Disability Rights 
Commission. The committee was keen to ensure 
that a disabled tenant who wished to exercise the 
right to carry out adaptations that section 51 
provides should have support from the 
commission, and we agree with that view. The 
Disability Rights Commission was given functions 
in providing such support in England and Wales 
when a similar tenant’s right was inserted into the 
Disability Discrimination Act 2005, but the act did 
not confer an equivalent function on the Disability 
Rights Commission in Scotland, because the right 
under section 51 of this bill was not a matter of 
law. We have been assured that a Government 
amendment to the Equality Bill will be tabled later 
in the year to give the commission equivalent 
functions in providing such support in Scotland. 
The Housing (Scotland) Bill cannot confer those 
functions because the commission is a reserved 
body, so only Westminster can give it functions. 

One way in which the commission will provide 
support will be to produce a code of guidance that 
will give practical advice on the exercise of the 
right set out in section 51 and, in particular, on 
what should be considered reasonable. The 
guidance will also apply to tenants in the social 
rented sector who want to make adaptations under 
the rights in section 28 of the Housing (Scotland) 
Act 2001. 

In England and Wales, the Disability Rights 
Commission’s code of guidance is required to be 
taken into account in court proceedings that relate 
to the tenant’s right, and we agree with the 
committee that that should be the case in Scotland 
too. Such proceedings are based on housing law, 
which is a devolved matter, and so it is for the 
Scottish Parliament rather than Westminster to 
require the sheriff court to take account of the 
commission’s guidance. The bill did not make that 
provision, because the Disability Discrimination 
Bill, which gives the commission the power to 
make relevant codes, had not been passed, so 
amendment 60 makes suitable provision in 
connection with the tenant’s right. Amendment 53 
imposes a similar requirement in connection with 
the rights of local authority and RSL tenants under 
section 28 of the 2001 act.  
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Amendment 51 ensures that the code will be 
relevant to a private landlord’s decision on 
whether it is reasonable to refuse or place 
conditions on consent. 

I move amendment 45. 

The Convener: Before I allow any member in to 
ask questions of the minister, I point out that we 
have now been joined by Mr Robson. I invite him 
to declare any interests that he might have in 
relation to the Housing (Scotland) Bill. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): I have no registrable interests. I apologise 
for being late; I mistook the time of the meeting. 

The Convener: Thank you. I am sure that your 
timekeeping will be better in future. 

There are no further comments from members 
on this group of amendments. Does the minister 
have anything to add? 

Johann Lamont: I have nothing further to say. 

Amendment 45 agreed to. 

The Convener: Amendment 46, in the name of 
the minister, is grouped with amendments 47, 48, 
50 and 52. 

09:45 
Johann Lamont: Chapter 7 of part 1 of the bill 

gives private sector tenants the right to carry out 
adaptations to a house, subject to the landlord 
being able to refuse on reasonable grounds. 
Amendments 46 to 48, 50 and 52 give a similar 
right to tenants who are entitled to the installation 
of central heating and other energy efficiency 
measures under the Executive’s central heating 
programme. The same right will apply to any 
future programme under the same powers. The 
effect of the provision is that landlords will be 
unable to refuse consent to such installations 
without reasonable grounds or to apply 
unreasonable conditions to such consent. If a 
landlord refuses consent or applies unreasonable 
conditions, the tenant will be able to appeal to the 
sheriff court or, if amendment 61 is agreed to and 
we make regulations on the matter, to the private 
rented housing panel. 

Under the central heating programme, 
installations are provided and organised by a 
managing agent. The agent will be able to inform 
tenants of their rights, ensure that landlords are 
aware of their obligations and, if necessary, put 
the tenant in contact with an appropriate support 
agency. Although only a few cases have been 
recorded in which installations have not gone 
ahead because of the landlord’s refusal, we think 
that there are likely to have been other cases in 
which tenants have not applied because they 
knew that the landlord would be against the idea. 

Such installations usually add value to the 
property at no cost to the owner. As well as 
making the house more fuel-efficient, they help 
many people to escape from fuel poverty. We 
think that the measure is important because it will 
ensure that there are no arbitrary obstructions to 
tenants obtaining the benefits of the central 
heating programme. It will also ensure that, in 
those few cases in which there is a sound reason 
for not having the installation, the landlord’s 
interests are protected. 

I move amendment 46. 

Amendment 46 agreed to. 

Amendment 47 moved—[Johann Lamont]—and 
agreed to. 

Section 51, as amended, agreed to. 

Section 52—Matters relevant to application to 
carry out work under section 51 

Amendments 48 to 52 moved—[Johann 
Lamont]—and agreed to. 

Section 52, as amended, agreed to. 

After section 52 

Amendment 53 moved—[Johann Lamont]—and 
agreed to. 

Section 53 agreed to. 

Section 54—Effect of tenant moving from 
house

The Convener: Amendment 54, in the name of 
the minister, is grouped with amendments 55 to 
57. 

Johann Lamont: Section 54 provides that, 
where tenants move from a house to enable works 
to be carried out, they can, if they wish, return on 
the same terms of tenancy as they had before. 
That applies to any works that are required or 
authorised under any of the provisions in part 1. 
Amendments 54 to 57 extend that protection to 
any person who occupies a house under an 
occupancy arrangement. 

Of course, occupancy arrangements generally 
provide fewer rights than a tenancy and we do not 
propose to change the terms of agreements. For 
example, if the end date of an agreement falls 
while the person is out of the house, the 
amendment will not extend the date to allow the 
person to return. However, where someone has 
moved out—for example, to enable a work notice 
to be complied with—they should not be treated as 
if they have abandoned the agreement. That 
should apply as much to occupancy agreements 
as to tenancies; whatever rights the person has 
should be continued. 
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I move amendment 54. 

Amendment 54 agreed to. 

Amendments 55 to 57 moved—[Johann 
Lamont]—and agreed to.  

Section 54, as amended, agreed to. 

Section 55 agreed to. 

Section 56—Listed buildings etc 

The Convener: Amendment 58, in the name of 
John Home Robertson, is in a group on its own.  

Mr John Home Robertson (East Lothian) 
(Lab): Amendment 58 is a probing amendment 
because I think that it would be useful to clarify the 
timescale that could be involved in this section of 
the bill. I am motivated by worrying experiences in 
my constituency relating to Historic Scotland 
taking a long time to deal with certain kinds of 
case work. For example, most people think of 
Dunbar as being that town on the seaside that has 
an ugly derelict building on the skyline. The 
building is a burned down hotel—a listed building 
that has been in that state for 16 years. I referred 
to the building during the debate in the chamber 
on the Executive’s legislative programme and I am 
sure that it is a pure coincidence that, last week, 
consent was given for it to be demolished, which is 
a relief.  

The situation is bad enough when you are 
talking about the appearance of a town, but it 
would be worse if the work that was being delayed 
because of protracted consideration by Historic 
Scotland or any other quango was urgent work on 
a dwelling-house.  

Section 56(2) says: 
“The local authority must, before it carries out any work 

in, or demolishes, any house which is, or which forms part 
of, a building to which this section applies in pursuance of 
section 35 or 36, consult … the Scottish Ministers”. 

That appears to be open ended; the situation 
could last for years. Amendment 58 would put a 
cap on that period of six weeks. We must not allow 
Historic Scotland or any other organisation to sit 
on that sort of case for months or years on end—
we know from experience that Historic Scotland is 
capable of doing that. There is a case for setting a 
reasonable limit—although perhaps six weeks is 
too tight—and I would be grateful if the minister 
could address that point. There is a risk of 
unreasonable delay. It has happened before and it 
could happen again.  

I move amendment 58. 

Mary Scanlon (Highlands and Islands) (Con): 
I support the points that John Home Robertson 
has made. I have had a similar experience in 
relation to an old youth hostel in Inverness. 
However, I know how long Historic Scotland takes 

to do things and I think that it might be well beyond 
its capabilities to respond within six weeks.  

Johann Lamont: Amendment 58 would require 
the persons consulted by a local authority that was 
seeking to carry out work in or demolish a listed or 
protected building under section 35 or 36 of the bill 
to make a response within six weeks. Under 
section 56(2), a local authority must consult the 
Scottish ministers, the planning authority, where 
that is not the local authority, and any other 
persons that the local authority thinks fit.   

Although the bill does not set a time limit for 
responses to such a consultation process, it would 
clearly be practical for a local authority to set an 
indicative date for the receipt of responses and a 
respondent should try to meet that deadline. A 
local authority could not be expected to wait for 
ever for a response. Comments have been made 
about a particular agency, and there is no 
suggestion that a body should be able to fail to 
respond or to sit on a response for ever.  

I sympathise with John Home Robertson’s aim 
of ensuring that responses are not unreasonably 
delayed and that a reasonable time is provided for 
their return. However, the problem with setting a 
specific statutory limit for the return of responses 
is that it would remove all flexibility. I am also 
concerned that the amendment would catch a 
range of bodies and individuals who may simply 
be unable to respond within such a timeframe. 
Sometimes there may be reasons for setting a 
longer period than six weeks for the return of 
responses. Furthermore, if an important response 
were sent slightly late, the amendment could 
prevent a local authority from taking it into 
account. It is sensible for a local authority to have 
discretion to consider late responses and I am 
sure that John Home Robertson would not want to 
prevent that. 

That is not to say that whether a body that is 
expected to respond does respond is not an issue. 
In planning, those involved cannot afford to ignore 
some statutory consultees, but they should not 
have to wait a ridiculous length of time for a 
response either. However, if a time limit is 
specified, that might mean that important 
information might not be able to be used. 

I recognise the points that have been made 
about people responding timeously, but the time 
limit that has been identified is unsustainable. The 
Executive might be able to find other ways 
internally to reflect in practice the points about 
responses to consultations and to take the broader 
view that the amendment highlights. Therefore, I 
invite John Home Robertson to withdraw his 
amendment. 

Mr Home Robertson: The minister said that a 
local authority could not be expected to wait for 
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ever. I was anxious that consultation could be 
open ended under the bill, but I will take what she 
has just said as being ministerial guidance that the 
time for making such responses should not be 
unreasonably long. 

I hope that people in Historic Scotland and 
elsewhere will heed such guidance, because 
Historic Scotland—and probably other bodies—
has sometimes taken a ridiculous time and 
delayed important work. What the minister said is 
helpful. I hope that the relevant public bodies will 
follow the spirit of that guidance. On that basis, I 
am content to withdraw amendment 58. 

Amendment 58, by agreement, withdrawn. 

Section 56 agreed to. 

Section 57—Recovery of expenses etc 

The Convener: Amendment 36, in Cathie 
Craigie’s name, is in a group on its own. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): Section 57 gives local authorities powers to 
recover expenses in undertaking works under a 
work notice or a maintenance plan, when paying 
the share of an owner for common repairs or 
meeting the repairing standard for private 
landlords. 

Unlike the Housing (Scotland) Act 1987, the bill 
does not give local authorities the power to make 
a charging order. The amendment would introduce 
that power. It would allow local authorities to 
recover the costs of work that they had undertaken 
by placing a charge against a property when an 
owner could not pay for whatever reason—
whether they were unwilling or whether they had 
no financial means to repay but had equity in the 
property. 

Such a provision would allow flexibility that local 
authorities could use as a tool in the box of powers 
that they will have to help to maintain and improve 
standards in the private rented sector. I hope that 
the minister will accept the amendment and will 
see it as an improvement to the bill. 

I move amendment 36. 

10:00 
Johann Lamont: First, I make it clear that I am 

sympathetic to what Cathie Craigie seeks to 
achieve with amendment 36. However, I am less 
sure that the best way forward is simply to graft 
the charging order regime in the Housing 
(Scotland) Act 1987 on to the bill.  

I fully agree that when local authorities carry out 
enforcement action they must have as much 
certainty as possible that they will get their money 
back. That is particularly important as the bill 
broadens the range of interventions that a local 

authority can make. It is because of that broader 
intervention that I am, as I have said, less sure 
that simply grafting on provisions from the 1987 
act is the best way forward. 

As the bill is very much tailored to reflect the 
current Scottish housing scene, provisions to 
secure debt should be tailored in the same way. I 
also think that it would be better to include such 
provisions in the bill. 

In asking Cathie Craigie to withdraw amendment 
36, I give her a commitment that the Executive will 
make proposals in this area at stage 3. We 
acknowledge that, as she has highlighted, local 
authorities must have certainty when it comes to 
recovering costs; however, we need to get this 
important matter right as it touches on a range of 
other issues. 

The Convener: I ask Mrs Craigie to indicate 
whether she wishes to press or withdraw 
amendment 36. 

Cathie Craigie: I agree with the minister that the 
issue is important, and I welcome her commitment 
to examine it between now and stage 3. I also 
want to get things right and, if we can find a better 
way of addressing the issue, I am happy to 
withdraw amendment 36. 

Amendment 36, by agreement, withdrawn. 

Section 57 agreed to. 

Sections 58 to 61 agreed to. 

Section 62—Part 1 appeals 

The Convener: Amendment 59, in the name of 
the minister, is in a group on its own. 

Johann Lamont: As I said in relation to the first 
group of amendments, amendment 59 forms part 
of a package of amendments that relate to the 
tenant’s right to adapt. 

The bill gives a tenant of a house in the private 
rented sector the right to make adaptations to 
meet the needs of a disabled occupant. That right 
is subject to the consent of the landlord, which 
must not be unreasonably withheld. Section 62(6) 
allows a tenant to appeal to the sheriff if a landlord 
has either refused consent or set conditions on 
consent. If amendment 61, which is also part of 
this package of new measures, is successful, 
ministers may change the route of appeal to the 
private rented housing panel. 

As drafted, an appeal may be made within 21 
days of notification of the landlord’s decision. The 
case has been made to us that the appeal period 
should be extended. I consider that case to be 
justified. A disabled person is likely to have to call 
on the Disability Rights Commission for assistance 
in challenging—and, if necessary, appealing—the 
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landlord’s decision and in practice that process 
can take time. The Executive does not wish to 
create obstructions to the exercise of the tenant’s 
right. The situation is clearly different from, for 
example, the serving of a work notice by a local 
authority. As a result, we consider it appropriate 
that the appeal period in section 62(6) should be 
extended from 21 days to six months. 

I move amendment 59. 

Christine Grahame (South of Scotland) 
(SNP): I am obliged to the minister for her 
comments, because I was surprised that the 
length of time was being changed from 21 days to 
six months. Such a change seems substantial—
indeed, extraordinary. Where did the figure come 
from? I appreciate what has been said about 
disability discrimination guidance, but the figure 
seems rather random. What factual analysis led to 
the decision? As the minister said, the amendment 
is linked to amendment 61, which I might want to 
comment on later. 

The Convener: As no other member wishes to 
speak, I invite the minister to wind up. 

Johann Lamont: We moved from 21 days to six 
months after discussing the matter with the 
Disability Rights Commission, which felt that such 
a timescale would be reasonable. We are not 
saying that the process must take six months. 

Christine Grahame: Might I come back on a 
small point? Section 62(7) says: 

“The sheriff may, on cause shown, hear an appeal after 
the deadline set by subsection (1) … or, as the case may 
be, (6).” 

Under that provision, the sheriff could extend the 
period for an appeal beyond six months. This 
amendment and amendment 61 just seem a bit 
messy, as if they have not been properly thought 
through. I simply put that on the record, but I might 
return to the matter at stage 3. 

Johann Lamont: It has been thought through, 
but we are quite happy to reflect on the points that 
you have made. 

The Convener: The question is, that 
amendment 59 be agreed to. Are we agreed?  

Members: No. 

The Convener: There will be a division. 
FOR

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, Mr John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS 

Grahame, Christine (South of Scotland) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con) 

The Convener: The result of the division is: For 
7, Against 0, Abstentions 2. 

Amendment 59 agreed to. 

Section 62, as amended, agreed to.  

Section 63—Part 1 appeals: determination 

Amendment 60 moved—[Johann Lamont]—and 
agreed to. 

Section 63, as amended, agreed to. 

Section 64 agreed to. 

After section 64 

The Convener: Amendment 61, in the name of 
the minister, is grouped with amendment 37. 

Johann Lamont: The committee recommended 
at stage 1 that, should a tenant be aggrieved by a 
landlord’s decision to refuse or apply conditions on 
consent to adaptations to suit a disabled occupant, 
the appeal should be to the private rented housing 
panel. The bill provides that appeals against such 
a decision should be to the sheriff court, which is 
the usual way in which reasonableness is tested if 
parties cannot resolve a dispute.  

I appreciate the view that, in principle, a tribunal 
such as the panel might provide a more 
appropriate route for handling such appeals, but I 
believe that a range of factors should be assessed 
before we draw a conclusion on the most 
appropriate route for appeals. For example, we do 
not yet know what will be in the Disability Rights 
Commission’s code of guidance. Neither do we 
know whether appeals are more likely to be over 
arbitrary unreasonableness or the technical issues 
of adaptations. Such factors could affect the 
relative merits of court and panel processes for 
handling the disputes. There is also a broader 
issue about the handling of housing disputes, 
which we are currently exploring. Moreover, we do 
not know the likely volume of such appeals, how it 
will compare with the volume of applications to the 
panel in connection with the repairing standard or 
the implications for the ability of the panel to 
handle that additional function.  

Although I agree that the panel might well prove 
to be an appropriate route for appeals, I think that 
it would be sensible to finalise the route of appeal 
once those issues have been assessed. That is 
why amendment 61 allows ministers to change the 
route of appeal from the courts to the panel. We 
believe that it is permissible to give ministers such 
a power in this instance because the power is 
created as part of the same legislation that 
establishes the sheriff court route of appeal. In that 
sense, amendment 61 differs from the proposals 
in amendments 26 and 43, which were discussed 
by the committee at a previous meeting, as those 
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proposals would involve duplication of matters that 
are already covered by existing primary legislation.  

The committee also recommended that 
ministers should take powers to extend the 
functions of the private rented housing panel. 
Amendment 37 would do that in a more general 
way than was proposed in amendments 26 and 
43. I have sympathy with the purpose of 
amendment 37, but I am afraid that I can see little 
practical scope for the use of such a power. 

Amendment 37 would allow tenants to apply to 
the panel for a determination on matters to be 
defined by ministers. Such a determination would, 
presumably, relate to the property or the 
management service provided by the landlord. 
The panel will already handle issues relating to the 
basic habitability of the property and the landlord’s 
maintenance of the fabric, fixtures and fittings for 
which the tenant is paying.  

Management issues, as we discussed in relation 
to amendments 26 and 43, are already 
substantially covered by existing legislation. For 
example, the list of management requirements 
that are specified in amendment 43 are all existing 
legal requirements with an established route of 
redress, except that the requirement to provide a 
weekly rent book is amplified. 

Ministers could not use regulations to change 
other primary legislation that gives a route of 
redress for such legal obligations and it would not 
be appropriate for the panel to duplicate such 
redress by making determinations.  

I feel that, although the general power that has 
been suggested has its attractions, it would, in 
practice, achieve only marginal benefits. However, 
I realise that there may be detailed matters that 
the proposal is intended to address, despite the 
constraints that I have outlined. Those details will 
be aired shortly. I also accept that, although such 
a power might be used only in limited ways, 
provided that its use does not undermine the 
success of the voluntary accreditation of landlords, 
it should not have disbenefits. The proposed 
power would need to be accompanied by 
processes that would allow appropriate action to 
be taken on a determination by the panel. I am 
therefore interested to hear what Cathie Craigie 
has to say on amendment 37 and I would be 
happy to discuss the matter further with her before 
stage 3 if she feels that that would be useful. 
However, I ask her not to move her amendment. 

I move amendment 61. 

Cathie Craigie: I very much welcome the 
introduction of the private rented housing panel. 
As the minister said, the only avenue that was 
previously open to people who were involved in a 
dispute was the sheriff court. The introduction of 
the panel is, therefore, welcome. 

Amendment 37 would extend the remit of the 
private rented housing panel, but only when the 
minister felt that that was appropriate and only 
after consultation with those who had an interest. 
At stage 1, we heard from a number of 
organisations that made specific suggestions 
about how the remit should be extended and what 
areas the panel should look at. However, we need 
time to see how the panel operates and beds 
down. We need to carry out an evaluation of the 
work and the performance of the panel before we 
get specific about how the remit should be 
extended. I feel that amendment 37 would leave 
the matter sufficiently open to enable us to do that. 

Nevertheless, I would rather talk than have 
amendment 37 disagreed to today. I would be 
pleased to speak with the minister over the next 
few months and I look forward to hearing in more 
detail how she feels the matter may already be 
covered. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
I am confused about amendment 61 and I feel that 
the bill is in danger of becoming quite confused, 
too. On the one hand, the bill says that appeals 
are to be made to the sheriff; on the other hand, 
amendment 61 gives powers to ministers to 
change the method of appeal.  

I have listened carefully to what the minister has 
said about the disability discrimination guidance 
that may be issued and the effect that it might 
have in the future and I accept that we do not 
know how many people are going to appeal. 
However, I do not think that we should make 
legislation that is based on whether or not we think 
that great numbers of people will appeal. The 
minister was saying that it might be decided in the 
light of that that the route of appeal would be 
better to the panel than to the sheriff court—I think 
that that is what she was saying, although I am 
prepared for her to come back on that. However, I 
believe that, if we are going to make legislation, 
we should make the best legislation that we can. It 
should not be determined at a later date that 
another route would be better simply because of 
the number of people who appeal.  

Christine Grahame: I share that view, which is 
why I abstained in the vote on amendment 59. I 
just think that the system is becoming cluttered. 
An appeals procedure should be clear. When 
people appeal something, they should know their 
path through the process. 

I do not know how the matter can be resolved. 
People will have to pick up the regulations and 
work out whether they are going to appeal to the 
private rented housing panel or to the sheriff 
directly. In any event, if they are not happy with 
what the panel says, regulations may 
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“provide that the determination of the panel or, as the case 
may be, the committee on such an appeal may be 
appealed to the sheriff”. 

What is the time limit for making an appeal, 
following the decision of the panel? Do the six 
months that the minister mentioned apply to the 
panel as well? There is no clarity. Perhaps a way 
round is for the first appeal to be made to the 
panel, which could then say, “This is beyond us; 
we refer it to the sheriff.” We need something that 
is clearer than this branching-off process. There 
are still gaps in timescales. Perhaps the minister 
will tell us the timescale for appealing the panel’s 
decision. 

10:15 
The Convener: As no other members wish to 

speak, I invite the minister to respond to the points 
that have been made. 

Johann Lamont: Amendment 61 acknowledges 
that the committee recognised that people might 
be more comfortable appealing to the housing 
panel than to the sheriff, as is the case under 
current housing legislation. We have to be sure 
that, if we move from that clear position, we have 
an organisation that has the capacity to deal with 
appeals in a better and more useful way. We aim 
to take the power to do that, but obviously we 
would not do so and not tell anybody—the 
regulations will give the timescales in which 
people have to appeal and so on. 

The purpose of amendment 61 is to be helpful 
with a difficult but important bit of the bill, which we 
must get right. It is clear where we are just now, 
but we recognise that it may be appropriate to 
move. However, we would not move work to a 
body until we knew the volume and nature of the 
work and the capacity of the organisation to deal 
with it. That is a reasonable approach. The 
committee will have the opportunity to examine 
and comment on the regulations. 

We are on the same side. As I indicated to 
Cathie Craigie, I am happy to talk to her about 
some of the practicalities of the issue that she 
flagged up with amendment 37. The same applies 
to amendment 61. We are moving in the direction 
that I believe the committee wanted us to move in 
and it is important that we are clear about where 
people will go. That is the intention behind 
amendment 61. 

Christine Grahame: The minister has not 
answered my point— 

The Convener: Christine, it is not normal 
practice for us to engage in a debate when you do 
not get the answer that you are looking for, no 
matter how helpful that might be. However, on this 
occasion, I will allow you to make a brief point, to 
which I will ask the minister to respond. 

Christine Grahame: What is the timescale for 
appealing to the sheriff following a determination 
by the housing panel, under subsection (2)(c) of 
the proposed section? That would normally be in 
primary legislation, not in regulations. 

Johann Lamont: The regulations would 
address that. 

The Convener: The question is, that 
amendment 61 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, Mr John (East Lothian) (Lab)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Scanlon, Mary (Highlands and Islands) (Con) 

The Convener: The result of the division is: For 
6, Against 0, Abstentions 3. 

Amendment 61 agreed to. 

Amendment 37 not moved. 

Sections 65 to 67 agreed to. 

Section 68—Assistance for housing purposes 

The Convener: Amendment 62, in the name of 
the minister, is grouped with amendments 63, 64, 
65, 127, 66, 131, 67, 132, 70, 134 and 73. I point 
out that if amendment 131 is agreed to, I cannot 
call amendment 67. Similarly, if amendment 134 is 
agreed to, I cannot call amendment 73. 

Johann Lamont: This group combines a 
complex set of mainly technical amendments and 
includes three amendments in the name of Scott 
Barrie that I am happy to support. I hope that 
members will bear with me while I describe the 
impact that the amendments will have. 

There are two main principles behind 
amendment 62. The first is that local authorities 
should be able to offer assistance with the costs of 
selling a house. I have taken account of the 
committee’s concerns about the costs to sellers 
who are on low incomes or in a slow market of 
providing the purchasers information pack—such 
sellers may not be able to fund those costs until 
the house is sold. The provision that amendment 
62 seeks to insert will ensure that they can receive 
assistance with those costs. Guidance on the 
scheme of assistance will set out when assistance 
with sale might be appropriate. 
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The second principle is to separate assistance 
with acquisition or sale of a house from other 
purposes. The bill refers to assistance 
“in connection with work on any land or in any premises” 

for various purposes and the other provisions in 
part 2 maintain that link to work that is carried out. 
As it is clear that buying or selling a house does 
not include such work, assistance will operate 
differently for those activities. Amendment 62 
creates two separate categories of things that are 
eligible for assistance—purchase or sale and 
everything else. The effect of that separation is to 
renumber section 68. Amendments 63, 64 and 66 
complete that process and fix subsequent 
references to the relevant sections. Amendment 
70, too, is linked to the renumbering but, in 
addition, it suggests a change of wording to make 
it clear that, when a designated lender makes a 
loan, it is assisting the borrower, but is not 
exercising the local authority’s power to provide 
assistance. 

Amendment 65 will ensure that assistance for 
purchase or sale of a house will not be bound by 
the rules in the rest of part 2 that govern grants 
and loans, which refer to work that is carried out. 
Amendment 127 will provide that ministers have 
powers to make regulations about all types of 
assistance for all purposes. The provisions in 
those regulations will be additional to any 
applicable provisions in the bill. 

To summarise, the amendments that I have 
covered will ensure that assistance can be given 
to sellers to help with the costs of the single 
survey and that appropriate rules and procedures 
can be developed for assistance with acquisition 
or sale of a house. 

We think that Scott Barrie’s amendments 131, 
132 and 134, which deal with assistance for the 
reinstatement of adaptations that have been made 
to a house to suit the needs of a disabled 
occupant, would be useful additions to the bill and 
would reinforce the tenant’s right to adapt that is 
contained in section 51. Therefore, I am happy to 
support those amendments. Amendments 131 and 
134 supersede amendments 67 and 73. 

I move amendment 62.  

Scott Barrie (Dunfermline West) (Lab): As the 
minister has indicated, amendments 131, 132 and 
134 are about reinstatement following adaptation 
of houses for disabled people. When we took 
evidence at stage 1, there was a concern that it 
would be difficult to ensure that houses were 
reinstated once adaptations had been undertaken. 
Amendment 134 is consequential to amendment 
131 and amendment 132 just seeks to ensure that 
we get the process correct. I am glad that the 
minister is prepared to accept my amendments. 

Mr Home Robertson: I understand that 
consideration of the present group of amendments 
is the only opportunity to discuss section 68. I 
support amendments 131, 132 and 134, but I want 
to raise a point of detail in relation to section 68, 
which covers the provision of assistance in 
connection with work such as adaptation for 
disabled people, repair, maintenance and the 
implementation of fire precautions. It would be 
helpful to me and more widely if the minister could 
indicate whether the scope of such assistance for 
housing purposes could cover security matters, 
such as the provision of controlled entry into 
flatted property. We all know from our constituency 
experience that that is a significant issue. It is 
important to people’s quality of life that they should 
feel secure in their houses. I presume that there 
will be scope for assistance and advice to cover 
that issue and it would be helpful if the minister 
could take the opportunity afforded by today’s 
debate to confirm that point. 

Christine Grahame: I think that I am correct in 
saying that the regulations will deal with the issue 
of financial assistance, or a loan, to someone for 
their single seller survey. Obviously, the minister 
will have thought about what is going to go into the 
regulations. The assistance is supposed to be for 
the single seller survey. Will borrowing be required 
for any other requirements and outlays for the 
purchasers information pack or will assistance be 
limited to the survey? Will the amount be capped? 
How will the money be allocated? Will assistance 
be means tested or will there be another way of 
finding out who is entitled to it? Will the loan be 
interest free? Will it be secured in any way? What 
will be the timescale in which one will get the 
money? These things should all be known. I am 
very much in favour of assisting people, but I want 
the system to work. 

When someone puts their house on the market, 
they will have to order a single seller survey and 
gather the other information that is required for the 
purchasers information pack. How long will it take 
before the seller knows whether they will get the 
loan? Can people apply more than once? For 
example, would someone be able to reapply for a 
loan if they had put their house on the market, 
their house had failed to sell, they had withdrawn 
the property from the market and then decided to 
try again in a year? Those are all practical 
questions about how the scheme of assistance will 
operate. 

Cathie Craigie: I am using this group of 
amendments in the same way as John Home 
Robertson did to raise a point with the minister. I 
believe that, whether they involve grants or loans, 
schemes of assistance will be important in helping 
all those in the private housing sector who have 
particular needs. 
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I hear from disabled people that they face 
particular difficulties in remaining comfortable in 
their home because adaptations have not been 
made and proper facilities have not been provided. 
Currently, everyone who is applying for a grant 
goes on the same waiting list—they are waiting in 
line with everyone else for a share of the pot of 
money. We all accept that we do not have a 
bottomless purse and that the available money 
has to be fairly distributed, but does the minister 
have any intention of ring fencing the budget for 
assistance for disabled people? 

Johann Lamont: On John Home Robertson’s 
point, a security door would be defined as an 
improvement, so it would be covered by the 
provisions in the bill on improvements. It is self-
evident that a controlled-entry door would improve 
the property, particularly if someone felt that they 
were vulnerable or if an elderly person felt at risk. 

The answer to Christine Grahame’s first 
question is yes, although she will have to remind 
me of her exact point—I wrote down the answer, 
so she can match that up later with the Official 
Report. I do not deny that the other points that she 
made were important. We are clear that the issues 
are wide ranging and challenging. We have said 
that it is important to examine the safety net of the 
scheme of assistance where necessary, but we do 
not want to prevent possible private sector 
solutions in the short term. We do not want to say 
that because there is a scheme of assistance, no 
one needs to look for imaginative solutions. The 
stakeholder group indicated that, too. We want to 
work with the professions to design the scheme in 
a way that will allow the market to deliver 
affordable packages. However, we recognise the 
clear point that the committee has made about the 
market being difficult for some people in certain 
circumstances. 

Assistance is connected with the sale as 
opposed to the seller survey and so the issue 
would arise where houses were difficult to sell or if 
someone was in difficult circumstances. I assure 
Christine Grahame that, as we develop the 
regulations, there will be lots of opportunities to 
explore and deal with the questions that she and 
others have posed on the matter. 

As Malcolm Chisholm has indicated to the 
committee, we are inclined to do what Cathie 
Craigie suggests—ring fencing is an option that 
we will consider further. I will come back to that 
and explain it further in the context of amendment 
128, but, again, I stress that our thinking on the 
matter is with the grain of the committee’s thinking. 

10:30 
The Convener: The question is, that 

amendment 62 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, Mr John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Scanlon, Mary (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 

The Convener: The result of the division is: For 
8, Against 0, Abstentions 1. 

Amendment 62 agreed to. 

Amendments 63 to 65 and 127 moved—[Johann 
Lamont]—and agreed to. 

Section 68, as amended, agreed to. 

Section 69—Guidance about availability and 
amount of assistance 

The Convener: Amendment 130, in the name of 
Scott Barrie, is grouped with amendment 133. 

Scott Barrie: Amendment 130 is a technical 
amendment to allow for the substantive 
amendment 133, which seeks to amend section 
73. At the moment, there does not seem to be a 
level playing field between local authorities in their 
policies on adaptations. The bill gives Scottish 
ministers powers to assist in the process, but my 
amendment 133 would give them additional 
powers to ensure that local authorities do not limit 
awards unduly. If the amendment is agreed to, we 
will have much more open, transparent and 
accessible rules to govern grants by our various 
local authorities, which will mean a more even 
playing field throughout Scotland. The type of 
grant or loan that someone gets would not depend 
on which local authority area they happened to 
reside in and Scottish ministers would be able to 
ascertain that the system was operating in a fairer 
and more equitable way. That is the purpose of 
amendment 133. 

I move amendment 130. 

Johann Lamont: The provisions in section 73 
recognise that some local authorities limit the 
amount of approved expense. The flexibility to be 
able to do that allows them to apply priorities in 
their local area, but section 69 ensures that, in 
future, local authorities’ decisions to use their 
flexibility in that way will be made clearly and 
publicly and their criteria will be published. 

A person who requires to adapt a house to meet 
the needs of a disabled occupant is in a different 
position from an owner who wishes to improve the 
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house that they have bought and, perhaps, failed 
to maintain. That is why we have declared 
adaptations to be a national priority for grants 
along with the worst houses that fail to meet the 
tolerable standard. I expect local authorities to 
recognise that distinction in deciding their criteria 
and in making their statements under section 69, 
but I agree that it would be helpful to establish our 
view in the legislation. 

The amendments would ensure that any grant 
for adaptations was based on the reasonable cost 
of the works, subject to any consent that may be 
required under section 73(4), rather than on some 
smaller proportion of the cost decided locally. I am 
happy to support amendments 130 and 133.  

The Convener: I invite Scott Barrie to wind up 
and to indicate whether he wishes to press 
amendment 130.  

Scott Barrie: I think that I might press it, as the 
minister is prepared to agree to it, for which I thank 
her.  

Amendment 130 agreed to.  

Section 69, as amended, agreed to.  

Section 70—When assistance must be 
provided 

Amendment 66 moved—[Johann Lamont]—and 
agreed to. 

The Convener: I remind members that, if 
amendment 131 is agreed to, I cannot call 
amendment 67.  

Amendments 131 and 132 moved—[Scott 
Barrie]—and agreed to.  

The Convener: Amendment 128, in the name of 
the minister, is in a group on its own.  

Johann Lamont: Amendment 128 is about 
grant for the adaptation of a house to make it 
suitable for a disabled occupant. It is a brief 
amendment but there is a substantial amount 
behind it, and it is also fair to say that it seeks to 
respond to the committee’s concerns.  

The present situation is that assistance for 
adaptations is at the local authority’s discretion, 
but if it is given it is in the form of grant, so a 
disabled person does not have a right to a grant 
for adaptations. The only exception is that a grant 
is mandatory when work provides access to the 
standard amenities of washing and sanitary 
facilities, and the bill retains that. 

For the first time, the bill creates a right to 
assistance from the housing authority for any 
person wanting to carry out adaptations. The 
assistance can be in the form of grant—again, with 
mandatory grant for standard amenities. However, 
the committee felt strongly that that was not a 

sufficient guarantee of suitable help for disabled 
people. We have taken serious note of the 
committee’s views on the subject. We recognise 
your concerns and we wish to respond to them. 
The committee asked at stage 1 for a further 
explanation of the package that we have in mind. 
It also asked that the rights given to disabled 
people in Scotland in connection with adaptations 
be as good as those in England and Wales. I shall 
start by outlining the package. 

What we are trying to achieve is legislation that 
will deliver assistance more effectively to that 
group of people in society who have difficulty 
using their homes because of disability, so that we 
give help that is necessary and appropriate to as 
many as possible. We have to do that in a way 
that is workable legally and financially. At the core 
of the issue is the extent to which we give local 
authorities a duty to provide grant. If the legislation 
establishes a duty, the local authority must carry it 
out whatever the cost, so we have to be clear that 
the resources are available for any duty that we 
create.  

If we create a duty the financial consequences 
of which are either unknown, unmanageable or 
greater than the resources available, we will invite 
a situation in which either the local authority fails in 
its duty, and so acts illegally, or is obliged to cut 
back on other priorities that have already been 
established through the local democratic process, 
or in which the Executive is forced to alter its own 
established priorities in order to fund local 
authorities. That is not to say that priorities and the 
availability of resources cannot be changed. The 
point is that that should be done thoroughly and 
through the established processes. Neither local 
authorities nor the Executive should be put in the 
position of being unable to manage their priorities 
and resources properly because a local authority 
duty with unmanageable financial consequences 
has been created.  

Amendment 128 is designed to allow ministers 
to decide whether and how far to go beyond the 
existing mandatory grant arrangements for 
adaptations for standard amenities, by adding 
further controls over the type of assistance that 
must be provided for adaptations and, in 
particular, specifying circumstances in which the 
mandatory assistance for adaptations should be in 
the form of grant. The use of regulatory powers to 
do that will allow proper consultation and proper 
assessment of the potential financial effects to 
ensure that extending mandatory grant does not 
create unmanageable demands. 

A later amendment provides for those 
regulations to be subject to the affirmative 
procedure, to ensure full parliamentary scrutiny. 
We could use the powers to prescribe that works 
of a specified type should be assisted with grant, 
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in addition to those for standard amenities. That 
point was perhaps highlighted earlier. We would 
do that only after consultation and after obtaining 
better information than we have at present on the 
scale of need for that type of work; on whether 
local authorities could realistically comply with the 
duty; and on the impact on disabled people. 

We would want to qualify any such requirement 
to make grant by criteria that ensured that grant 
was the most appropriate form of assistance in 
individual cases, for works other than standard 
amenities. What sort of criteria would those be? 
The works would have to be necessary and 
appropriate. There should not be another suitable 
means of meeting the person’s needs available 
through housing, social work, health or other 
sources because, in that case, the local authority 
ought to be able to make a choice. For example, 
the provision of a specialist wheelchair might be 
as effective as the adaptation of a kitchen, and it 
might bring wider benefits. Similarly, a kerb-
climber wheelchair might be preferable to a ramp 
at the front door, also because of the wider 
benefits. Additionally, the local authority should not 
have to give grant if, without it, the applicant could 
carry out the works without falling into financial 
hardship or coming under threat of financial 
hardship. If a person needs to carry out £5,000 of 
works but their house is worth £100,000 more than 
any borrowing on it, helping that person to obtain 
an equity loan may avoid depriving someone else 
of a possible grant of £5,000.  

Those criteria would help to ensure that 
resources were targeted at those who are most in 
need of them. That would be consistent with, for 
example, community care policy. Again, we would 
consult on the most appropriate criteria and their 
details before making regulations. We would also 
want to ensure a consistent approach to assessing 
needs. If necessary, we would use powers to 
specify the processes that local authorities should 
use. In that connection, we would want to tie into 
and reinforce the current exercise to review and 
co-ordinate the guidance that is issued to housing, 
social work and health agencies on the provision 
of equipment and adaptations for disabled people. 
People who are seeking housing adaptations 
should have their needs considered in the round, 
as happens under the joint future approach for 
community care, which provides an effective and 
co-ordinated response. 

So, by a combination of regulations and 
guidance, backed up if necessary by direction in 
particular instances, we intend to develop suitable 
arrangements with stakeholders to ensure that 
local authorities assess disabled people’s needs 
and establish when grant-funded adaptation is the 
most appropriate assistance. Except in cases of 
works that attract grant whatever the 
circumstances, local authorities would retain the 

power to decide whether to provide grant, as they 
must be allowed to balance the services that they 
provide against their capacity to fund them. 

Fears were raised at stage 1 that some local 
authorities might choose not to give sufficient 
priority to adaptations, even though they are a 
stated national priority. Those fears are 
unfounded, but I appreciate the fact that the 
committee might want more concrete assurance. I 
reiterate what was said earlier. Malcolm Chisholm 
indicated in the stage 1 debate that he was 
inclined towards ring fencing. The Executive 
provides local authorities with private sector 
housing grant, which is the bulk of the funding that 
they use in connection with the private sector. 
That includes funding for adaptations to houses for 
disabled people who are living in the private 
sector. That central grant is monitored and 
managed through Communities Scotland, and 
local authorities overall are spending a substantial 
proportion of that grant on adaptations at a level 
that is comparable with or better than the 
equivalent level in England. However, there is 
scope to define how much of each local authority’s 
grant should be spent on adaptations, on the basis 
that the money cannot be used for other purposes 
if it is not spent. The arrangement would be 
administrative and will need further discussion with 
the Convention of Scottish Local Authorities, 
particularly on how the needs in each area can be 
estimated and reflected. However, we are keen on 
the approach and are inclined to use it to support 
the priority that we want to give to assistance for 
adaptations. 

I turn to the position in England and Wales. We 
have looked carefully at the disabled facilities 
grant that operates there. The Office of the Deputy 
Prime Minister is currently reviewing the DFG, but 
as we do not know the outcome of that review, the 
DFG is a moving target for comparison. The DFG 
provides mandatory grant for most adaptations but 
limits it to £25,000 in England. In Scotland, there is 
currently a level at which further approval is 
required. That is not a limit but a filter, and if the 
local authority makes a sound case for higher 
expenditure it is approved. The DFG is subject to 
a means test that has no minimum level of grant, 
but if a grant for adaptations is made in Scotland it 
is currently for a minimum of 50 per cent. So, 
again, direct comparison is difficult. 

The main concern that we have in applying the 
DFG model as it stands is the tension between 
mandatory grant and finite resources. The Prime 
Minister’s strategy unit has recognised that in a 
published report called “Improving the life chances 
of disabled people”. The report states: 

“While the DFG is mandatory, the resources available 
are cash-limited. Waiting lists and lengthy administration 
procedures are used to allocate scarce resources.” 
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Whatever the outcome of the DFG review, it 
reinforces our view that it is important to address 
the tension between mandatory grant and finite 
resources in how we legislate for Scotland. That is 
why we believe that the effect of defining further 
circumstances in which grants shall be made 
should be assessed properly before legislating. 

Should we put the detail of our proposals in the 
bill? We have certain information about the scale 
of potential need for adaptations, but that is not a 
sufficiently reliable guide. It is based on self-
reporting and suggests that, after allowing for the 
means test, demand for adaptations as it stood in 
2001 could be of the order of £275 million. That 
would not be manageable if a duty were created to 
meet all such demand and further demand that 
has arisen since. Those problems with the 
available information also mean that restricting the 
extent of mandatory grant in the bill would be done 
without a proper understanding of the financial 
effects or the impact on individuals’ relative needs. 
We must consult on those issues and investigate 
them in detail with stakeholders, including 
disability organisations and local authorities. That 
is why we propose regulatory powers. 

I thank the committee for allowing me an 
extended comment on those issues. I believe that 
they are important to everyone here. 

I move amendment 128. 

10:45 
The Convener: Thank you, minister. You spoke 

on amendment 128 for some time, but I am sure 
that committee members welcome your 
comments. The issue with which amendment 128 
deals greatly exercised the committee during our 
stage 1 deliberations. 

Scott Barrie: As you said, convener, the issue 
concerned the committee greatly and we took a 
variety of extensive evidence on it. The minister 
has highlighted that the issue is not about right or 
wrong, left or right; it is a difficult one in the context 
of finite resources. The Minister for Communities 
was clear when he gave evidence to the 
committee about the different situation in Scotland 
and about the fact that not everything works 
perfectly south of the border either. Having a 
mandatory grant system but finite resources does 
not resolve the problem for people who want 
assistance at a particular time. The minister made 
that point well and it is good that she 
acknowledged the difficulties. 

The Convener: No other members wish to 
speak. Do you have any closing comments, 
minister? 

Johann Lamont: I think that we all recognise 
where the tensions lie in this area. I do not think 

that the committee and the Executive are divided 
on the issue. We remain open about how matters 
can be resolved. We believe that the bill will meet 
the needs of disabled people in a different but 
comparable way to how they are met in England 
and Wales. 

Amendment 128 agreed to. 

Section 70, as amended, agreed to. 

Sections 71 and 72 agreed to. 

Section 73—The approved expense 

Amendment 133 moved—[Scott Barrie]—and 
agreed to. 

Section 73, as amended, agreed to. 

Sections 74 to 79 agreed to. 

The Convener: The next section is section 80, 
but we will take a short comfort break before we 
move on. I suggest that members be back in their 
seats for 11 o’clock. 

10:49 
Meeting suspended. 

11:01 
On resuming— 

Section 80—Conditions applicable on 
completion of work 

The Convener: Amendment 68, in the name of 
the minister, is in a group on its own. 

Johann Lamont: Amendment 68 seeks to 
clarify the wording of the conditions that will apply 
to a house where a grant or a loan has been paid. 
The house must continue to be used as a private 
dwelling. Therefore, amendment 68 will remove 
the double negative, 
“must not be used other than”, 

from section 80(4). I am sure that, if nothing else, 
we can unify around the proposal to remove a 
double negative. 

I move amendment 68. 

The Convener: Mr Gorrie, who used to point out 
such grammatical matters, is no longer a 
committee member, but I am sure that he would 
be pleased by amendment 68.  

Amendment 68 agreed to. 

The Convener: The double negative has been 
banished. 

Section 80, as amended, agreed to. 

Sections 81 to 87 agreed to. 
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Section 88—Local authority payments to not 
for profit lenders 

Amendment 70 moved—[Johann Lamont]—and 
agreed to. 

The Convener: Amendment 71, in the name of 
the minister, is grouped with amendment 72. 

Johann Lamont: Under the scheme of 
assistance, a local authority can make loans itself 
or it can make payments to a non-profit lender, 
which will make loans to appropriate individuals. 
The local authority might contribute to the loan 
fund, or it might cover additional administrative 
costs or risks to make the loans accessible to 
people who could not get a commercial loan. The 
payments to the lender may be subject to such 
terms as the local authority thinks fit. The bill 
explicitly mentions terms with regard to repayment 
by the lender to the local authority. Amendment 72 
seeks to clarify that the terms of the payment from 
the local authority to the lender can also restrict 
the terms on which the lender makes loans to 
individuals. 

The bill incorporates a set of rules and 
procedures that local authorities will have to follow 
when making grants or loans. Those include the 
test of resources and ensuring that the work is 
necessary, the costs are reasonable and the 
expenditure produces an improvement that is 
maintained into the future. Those are important 
requirements to safeguard the contribution made 
by the state to private housing. 

We do not want a situation in which loans 
supported by public funds are entirely free of such 
conditions just because they are made through a 
third-party lender. On the other hand, there may 
well be loan arrangements for which these 
particular rules are not appropriate. We want local 
authorities to explore innovative loan 
arrangements. That is why amendment 71 does 
not require that all the rules on grants and loans 
are applied to third-party loans, but makes it clear 
that they could be. It also makes it clear that 
ministers can, if necessary, make regulations to 
ensure proper safeguards for any subsidy to 
borrowers made through non-profit lenders. 

I do not have a firm view at present on whether 
such regulations are required. We will consult on 
what terms would be appropriate in different 
circumstances. It may be that in the first instance 
guidance will be sufficient to point local authorities 
in the right direction. Whether the terms are 
decided by local authorities or by ministers, the 
amendment will ensure that there is appropriate 
control over public subsidy, even when it is paid 
out through a third party.  

I move amendment 71. 

Mary Scanlon: Will the minister give me an 
example of some not-for-profit lenders? 

Johann Lamont: The Co-op. 

Mary Scanlon: The Co-operative Bank? 

Johann Lamont: Credit unions are the obvious 
ones. 

Tricia Marwick: In what circumstances do 
ministers envisage that loan repayments would not 
be made? 

Johann Lamont: What we are trying to do here 
is take a belt-and-braces approach to something 
that might happen. However, it would be about a 
lender, as opposed to the borrower, making 
repayment to a local authority.  

Amendment 71 agreed to. 

Amendment 72 moved—[Johann Lamont]—and 
agreed to. 

Section 88, as amended, agreed to. 

Section 89—Tenants 

The Convener: Amendment 134, in the name of 
Scott Barrie, has already been debated with 
amendment 62. I remind members that if 
amendment 134 is agreed to I cannot call 
amendment 73. 

Amendment 134 moved—[Scott Barrie]—and 
agreed to.  

Section 89, as amended, agreed to. 

Section 90—Application to agricultural tenants 
etc

The Convener: Amendment 9, in the name of 
the minister, is in a group on its own. 

Johann Lamont: Agricultural and crofting 
tenants are treated as owners in relation to grants, 
because they normally have full responsibility for 
any improvements or repairs to the house. The bill 
defines such tenants by referring to a list of 
statutory provisions. The Agricultural Holdings 
(Scotland) Act 2003 introduced new types of 
agricultural tenancy, but was omitted from the bill 
as introduced. That was simply an error, which 
amendment 9 corrects, and I would ask the 
committee to accept the amendment. 

I move amendment 9. 

Amendment 9 agreed to.  

Section 90, as amended, agreed to. 

Section 91—Directions and guidance 

The Convener: Amendment 74, in the name of 
the minister, is in a group on its own. 

Johann Lamont: The bill gives ministers 
powers to influence how local authorities operate 
the scheme of assistance through regulations, 
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directions and guidance. Regulations and 
guidance are necessarily general. They also take 
time for consultation and to go through the 
parliamentary process. The power of direction is 
provided to enable ministers to respond quickly to 
specific problems, such as flooding or subsidence, 
and to enable a focused response to a problem in 
a particular area. That could be to do with the 
condition of the houses in the area, or the way the 
local authority is exercising its powers. However, 
ministers are often asked to intervene by 
individuals who have been refused a grant by the 
local authority. The amendment makes it clear that 
the power of direction cannot be used to require a 
local authority to act in a certain way in relation to 
a particular individual or house.  

I move amendment 74 

Amendment 74 agreed to. 

Section 91, as amended, agreed to. 

Section 92—Local authority powers for 
improvement of amenity of an area 

Amendment 10 moved—[Johann Lamont]—and 
agreed to. 

Section 92, as amended, agreed to. 

Sections 93 and 94 agreed to. 

The Convener: Members will be pleased to 
know that that ends our consideration of 
amendments on day 2. I thank the minister and 
her officials for attending the committee today. The 
next meeting will consider amendments up to the 
end of section 116 of the bill, and will include 
amendments proposing to introduce tenancy 
deposit schemes. Members will note from the 
marshalled list that those amendments will now be 
taken after section 116. All amendments should be 
lodged with the clerks by 12 noon on Friday 30 
September.  
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SP Bill 40-ML3  Session 2 (2005) 1

Housing (Scotland) Bill 

3rd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 and 2 Schedule 1 
Sections 3 to 22 Schedule 2 

Sections 23 to 108 Schedule 3 
Sections 109 to 122 Schedule 4 
Sections 123 to 166 Schedules 5 and 6 
Sections 167 to 169 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 95 

Mary Scanlon 

75 Leave out section 95 

Section 96 

Mary Scanlon 

76 Leave out section 96 

Section 97 

Mary Scanlon 

77 Leave out section 97 

Section 98 

Mary Scanlon 

78 Leave out section 98 

Section 99 

Mary Scanlon 

79 Leave out section 99 
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Section 100 

Mary Scanlon 

80 Leave out section 100 

Section 101 

Mary Scanlon 

81 Leave out section 101 

Section 102 

Mary Scanlon 

82 Leave out section 102 

Section 103 

Mary Scanlon 

83 Leave out section 103 

Section 104 

Mary Scanlon 

84 Leave out section 104 

Section 105 

Mary Scanlon 

85 Leave out section 105 

Section 106 

Mary Scanlon 

86 Leave out section 106 

Section 107 

Mary Scanlon 

87 Leave out section 107 
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Section 108 

Mary Scanlon 

88 Leave out section 108 

Section 109 

Mary Scanlon 

89 Leave out section 109 

Section 110 

Malcolm Chisholm 

135 In section 110, page 55, line 30, at end insert— 

<(2A) Regulations made under subsection (1) may, in particular, specify 
circumstances in which an offer to sell need not contain prescribed information 
unless the tenant pays, or undertakes to pay, to the landlord such sum as may 
be specified in the regulations.> 

Malcolm Chisholm 

11 In section 110, page 55, line 36, at end insert— 

<(4) Regulations may not be made under subsection (1) unless a draft of the 
statutory instrument containing the regulations has been laid before and 
approved by resolution of the Scottish Parliament.> 

Mary Scanlon 

90 Leave out section 110 

Section 111 

Mary Scanlon 

91 Leave out section 111 

Section 112 

Mary Scanlon 

92 Leave out section 112 

Section 113 

Mary Scanlon 

93 Leave out section 113 
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Section 114 

Mary Scanlon 

94 Leave out section 114 

Section 115 

Mary Scanlon 

95 Leave out section 115 

Section 116 

Mary Scanlon 

96 Leave out section 116 

After section 116 

Malcolm Chisholm 

39 After section 116, insert— 

<PART

TENANCY DEPOSITS

Tenancy deposits: preliminary 

(1) A “tenancy deposit” is a sum of money held as security for— 

(a) the performance of any of the occupant’s obligations arising under or in 
connection with a tenancy or an occupancy arrangement, or 

(b) the discharge of any of the occupant’s liabilities which so arise. 

(2) A “tenancy deposit scheme” is a scheme for safeguarding tenancy deposits paid in 
connection with the occupation of any living accommodation.> 

Malcolm Chisholm 

40 After section 116, insert— 

<Tenancy deposit schemes: regulatory framework 

(1) The Scottish Ministers may by regulations (“tenancy deposit regulations”)— 

(a) set out conditions which a tenancy deposit scheme must meet before they can 
approve it under section (Approval of tenancy deposit schemes), 5

(b) make such further provision about tenancy deposit schemes as they think fit.   

(2) Tenancy deposit regulations may, in particular— 

(a) make provision about the manner and circumstances in which tenancy deposits 
must be paid, held and repaid under an approved scheme, 
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(b) impose sanctions for failing to participate in, or to comply with, an approved 10
scheme, 

(c) set out a mechanism for resolving disputes relating to an approved scheme, 

(d) prescribe the type of person who may administer an approved scheme, 

(e) authorise the Scottish Ministers to make payments, or to give guarantees or other 
assistance, in connection with— 15

(i) the creation, administration or operation of an approved scheme, 

(ii) the resolution of disputes relating to an approved scheme, 

(f) set the amount, or the maximum amount, of any fee which may be charged in 
connection with an approved scheme, 

(g) prescribe arrangements for publicising approved schemes. 20

(3) But tenancy deposit regulations may not— 

(a) prescribe circumstances in which tenancy deposits must be paid under a tenancy 
or an occupancy arrangement, 

(b) create offences.> 

Euan Robson 

40A As an amendment to amendment 40, line 20, at end insert— 

<(  ) require that any deposit paid to a landlord or an agent as from the time as it is 
received be dealt with in accordance with an approved scheme,  

(  ) ensure that the deposit remains the tenant’s money at all times during a tenancy 
and is not expended by the landlord or the agent.> 

Malcolm Chisholm 

41 After section 116, insert— 

<Approval of tenancy deposit schemes 

(1) The Scottish Ministers may approve a tenancy deposit scheme devised by them or by 
any other person.  

(2) Such an approval— 

(a) may not be given unless tenancy deposit regulations are in force, and 

(b) must be given in accordance with the tenancy deposit regulations then in force. 

(3) Before approving a tenancy deposit scheme, the Scottish Ministers must— 

(a) publicise the terms of the proposed scheme in such manner as they think fit, and 

(b) consult— 

(i) such persons representing landlords or tenants whom they think may be 
affected by the proposed scheme, and 

(ii) such other persons as they think fit, 

 about the proposed scheme. 

(4) The Scottish Ministers must review each approved tenancy deposit scheme from time to 
time and may, following any such review— 
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(a) take steps to secure the revision of the reviewed scheme, or 

(b) withdraw their approval of the reviewed scheme. 

(5) Subsections (1) to (4) apply to revised schemes in the same way as they apply to new 
schemes (except that that the duty imposed by subsection (3) does not apply if the 
Scottish Ministers think that a proposed revision is unlikely to adversely affect any 
person significantly). 

 (6)  The Scottish Ministers may approve— 

(a) different tenancy deposit schemes for different types of tenancy or occupancy 
arrangement, 

(b) more than one tenancy deposit scheme for the same type of tenancy or occupancy 
arrangement.> 

Malcolm Chisholm 

42 After section 116, insert— 

<Amendment of Rent (Scotland) Act 1984 

In section 90(3) (declaration that deposits are not premiums) of the Rent (Scotland) Act 
1984 (c.58), after “obligations” insert “for rent,”.> 

Schedule 4 

Malcolm Chisholm 

136 In schedule 4, page 100, leave out lines 29 to 32 and insert <, the information set out in sub-
paragraph (2A),> 

Malcolm Chisholm 

137 In schedule 4, page 100, line 32, at end insert— 

<(ca) if the applicant wishes the HMO licence to authorise an agent to act for the 
applicant in relation to the occupation of the living accommodation— 

(i) where the agent is an individual, the name and address of the agent, or 

(ii) where the agent is a body, the information set out in sub-paragraph (2A),> 

Malcolm Chisholm 

138 In schedule 4, page 100, line 35, at end insert— 

<(2A) The information referred to in sub-paragraph (2)(c) and (ca)(ii) is— 

(a) the name of the body, 

(b) the body’s principal office, and 

(c) the name and address of each of the directors, partners or other persons concerned 
in the management of the body.> 

Malcolm Chisholm 

139 In schedule 4, page 101, line 5, after <1(2)> insert <and (2A)> 
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Malcolm Chisholm 

140 In schedule 4, page 101, line 6, leave out <head (c)(iii)> insert <sub-paragraph (2A)(c)> 

Malcolm Chisholm 

97 In Schedule 4, page 101, line 35, after <to> insert <the chief officer of the fire and rescue 
authority and> 

Section 123 

Malcolm Chisholm 

141 In section 123, page 61, line 12, leave out <the applicant> and insert <any of the persons 
mentioned in subsection (1A)> 

Malcolm Chisholm 

142 In section 123, page 61, line 13, leave out <the applicant> and insert <any of those persons> 

Malcolm Chisholm 

143 In section 123, page 61, line 14, at end insert— 

<(1A) Those persons are— 

(a) the applicant, 

(b) any agent specified in the application, and 

(c) where the applicant or agent is not an individual, any director, partner or other 
person concerned in the management of the applicant or agent.> 

Malcolm Chisholm 

144 In section 123, page 61, line 19, leave out subsection (3) 

Section 124 

Scott Barrie 

38 In section 124, page 61, line 31, at end insert— 

<( ) the energy efficiency of the property,> 

Section 127 

Malcolm Chisholm 

98 In section 127, page 62, line 30, after <years> insert <(or such shorter period of not less than 6 
months as may be specified in the licence) 

Malcolm Chisholm 

99 In section 127, page 63, line 11, leave out <and> and insert <to> 
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After section 128 

Malcolm Chisholm 

100 After section 128, insert— 

<Change of ownership: effect on HMO licence 

(1) Subsection (2) applies where— 

(a) an HMO licence has effect on the date on which ownership of the living 
accommodation concerned is transferred by way of sale or otherwise from the 
licence holder to another person (the “new owner”), and 

(b) the new owner is entered in the register maintained by the local authority under 
section 82(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) (the 
“register of landlords”). 

(2) Where this subsection applies, the HMO licence— 

(a) is to be treated as having been granted to the new owner, but 

(b) subject to sections 128 and 129, expires one month after the date on which 
ownership of the living accommodation is transferred. 

(3) Where the condition in subsection (1)(a) is satisfied but the new owner is not entered in 
the register of landlords, the HMO licence expires on the date on which ownership of 
the living accommodation is transferred.> 

Section 130 

Malcolm Chisholm 

101 In section 130, page 64, line 9, after <holder,> insert— 

<(  ) the chief officer of the fire and rescue authority,> 

Malcolm Chisholm 

102 In section 130, page 64, line 11, leave out <both the licence holder and the chief constable> and 
insert <each of them> 

Malcolm Chisholm 

103 In section 130, page 64, line 12, at end insert— 

<(  ) Where the local authority is proposing the variation, the notice required by subsection 
(4) must give the authority’s reasons for doing so.> 

Malcolm Chisholm 

104 In section 130, page 64, line 14, leave out <such> and insert <invited> 

Malcolm Chisholm 

105 In section 130, page 64, line 20, after <holder> insert <, the chief officer of the fire and rescue 
authority> 
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Section 131 

Malcolm Chisholm 

106 In section 131, page 64, line 40, after <revocation,> insert— 

<(  ) the chief officer of the fire and rescue authority,> 

After section 135 

Mr John Home Robertson 

159 After section 135 insert— 

<Inquiries by local authority

Inquiries

(1) A local authority may, on its own initiative or on the basis of information received from 
any source, undertake an inquiry into whether any non-exempt living accommodation is 
an unlicensed HMO. 

(2) In subsection (1), “non-exempt living accommodation” means an HMO exempt from the 
requirement to be licensed by virtue of section 119 or 120.> 

Section 138 

Malcolm Chisholm 

145 In section 138, page 68, line 30, at end insert <, or 

(  ) the licence holder authorises any person who is not specified as the licence 
holder’s agent in the HMO licence to do anything which directly permits or 
facilitates the occupation of the living accommodation concerned as an HMO 
which requires to be licensed under this Part.> 

Malcolm Chisholm 

146 In section 138, page 68, line 37, after <when> insert— 

<(i)>

Malcolm Chisholm 

147 In section 138, page 68, line 38, after <licensed> insert <, or 

(ii) an HMO licence does not authorise the person to do so,> 

Malcolm Chisholm 

148 In section 138, page 68, line 40, at end insert— 

<(4A) An agent specified in an HMO licence commits an offence if the agent, without 
reasonable excuse, causes any condition included in the HMO licence to be breached at 
any time during which the living accommodation concerned is an HMO which requires 
to be licensed under this Part.>  
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Section 140 

Malcolm Chisholm 

149 In section 140, page 70, line 4, leave out <(4)(a)> and insert <(4)(a)(i)> 

Malcolm Chisholm 

150 In section 140, page 70, line 6, after <(3),> insert <(4)(a)(ii),> 

Malcolm Chisholm 

151 In section 140, page 70, line 6, after <(4)(b)> insert <, (4A)> 

Section 141 

Malcolm Chisholm 

152 In section 141, page 70, line 15, at end insert <nor an agent acting for that owner)> 

Malcolm Chisholm 

153 In section 141, page 70, line 20, leave out from <disqualify> to <concerned> and insert <where 
the convicted person is the owner of the living accommodation concerned, disqualify the owner> 

Malcolm Chisholm 

154 In section 141, page 70, line 23, at end insert— 

<(  ) where the convicted person acted as agent for the owner of the living 
accommodation concerned, disqualify the convicted person (and, where the 
convicted person is not an individual, any director, partner or other person 
concerned in the management of the convicted person) from being able to act as 
agent for any licence holder for such period not exceeding 5 years as may be 
specified in the order.> 

Section 142 

Malcolm Chisholm 

107 In section 142, page 71, line 9, at end insert <or 

(i)  to revoke a requirement under section 137(2).> 

Malcolm Chisholm 

108 In section 142, page 71, line 12, after <holder,> insert— 

<(  ) the chief officer of the fire and rescue authority,> 

Malcolm Chisholm 

109 In section 142, page 71, line 29, after <(h)> insert <or (i)> 
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Malcolm Chisholm 

110 In section 142, page 71, line 32, after <concerned,> insert— 

<(  ) the chief officer of the fire and rescue authority,> 

Section 143 

Malcolm Chisholm 

111 In section 143, page 72, line 21, after <varied> insert <, or requirement made,> 

Malcolm Chisholm 

112 In section 143, page 72, line 25, after <variation> insert <or requirement> 

Section 144 

Malcolm Chisholm 

155 In section 144, page 73, line 20, at end insert— 

<(  ) the name of any agent specified in the application,> 

Section 145 

Malcolm Chisholm 

113 In section 145, page 74, line 8, at end insert— 

<(  ) specify circumstances in which fees are to be refunded.> 

Section 148 

Malcolm Chisholm 

114 In section 148, page 75, line 3, after <holder,> insert— 

<( ) the chief officer of the fire and rescue authority,> 

After section 148 

Malcolm Chisholm 

156 After section 148, insert— 

<Agents

(1) Where the local authority serves a notice on an applicant or licence holder under this 
Part (except section 136), the local authority must serve a copy of the notice (and any 
documents accompanying it) on any agent specified in the application or, as the case 
may be, the HMO licence. 

(2) But service under subsection (1) does not entitle the agent to make representations or 
appeal any decision under this Part except on behalf of the applicant or licence holder.> 
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Section 149 

Malcolm Chisholm 

115 In section 149, page 75, line 13, at end insert— 

 <“chief officer of the fire and rescue authority”, when referred to in relation to any 
living accommodation, means the chief officer of the relevant authority (as 
defined by section 6 of the Fire (Scotland) Act 2005 (asp 5)) for the area in which 
the living accommodation is situated,> 

After section 155 

Malcolm Chisholm 

116 After section 155, insert— 

<Other amendments to the Antisocial Behaviour etc. (Scotland) Act 2004

(1) The Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) is amended as follows. 

(2) In section 84, after subsection (5) insert— 

“(5A) A local authority must exclude from an entry in a register any information it 
would otherwise be required by subsection (5) to enter in the register if the 
authority considers that entering the information is likely to jeopardise the 
safety or security of any person or premises.”. 

(3) In section 93(5)— 

(a) the word “but” which follows paragraph (a) is repealed, 

(b) after paragraph (a), insert— 

“(aa) the local authority has not, during the year which immediately preceded 
the making of the application, refused to enter the relevant person in 
pursuance of an earlier application under section 83; 

(ab) the application is accompanied by the fee determined under section 
83(2); and” 

(5) In section 97(7), for “sheriff principal” substitute “court hearing the appeal”.> 

Patrick Harvie 

160 After section 155, insert— 

<PART

THE MANAGEMENT STANDARD

The management standard 

(1) A landlord meets the management standard if— 

(a) a rent record is provided, and receipted, in all circumstances where rent is paid, 

(b) the landlord gives the tenant 24 hours notice in writing of his or her intention to 
enter the property, 

(c) where the tenancy is an assured or short assured tenancy, a written tenancy 
agreement setting out the terms of the lease is provided to the tenant, 
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(d) the written tenancy sets out in clear, fair and lawful terms, the terms of the lease, 

(e) the tenancy agreement is properly executed by the signatures of the landlord (or 
agent) and tenant, and one witness who includes his or her address, 

(f) the landlord does not charge the tenant for drawing up a tenancy agreement, 

(g) the name and address of the landlord or agent is included in the agreement, 

(h) the landlord does not charge a tenant for placing the tenant’s name on an 
accommodation list, 

(i) the deposit for the property is less than two months rent. 

(2) The Scottish Ministers, must by regulations, make provision— 

(a) allowing tenants to apply to the private rented housing panel alleging a breach of 
the management standard, 

(b) for the panel to refer appropriate applications to a private rented housing 
committee to determine whether the landlord is in breach of the standard, and  

(c) for the committee, if it so determines, to require the landlord to take steps to 
rectify any breach. 

(3) Regulations under subsection (2) must permit the committee, where it determines that 
the landlord has not taken any specified steps to rectify a breach of the management 
standard within a specified time to— 

 (a) serve notice of the failure on the relevant local authority (such notice to be treated 
as material falling within section 85(4) of the Antisocial Behaviour etc. (Scotland) 
Act 2005 (asp 08)), and 

 (b) make a order having the same effect as a rent relief order, as set out in section 
27(1) of this Act (section 27(3) applying to that order as it would to a rent relief 
order).

(4) Regulations under subsection (2) must permit the committee to revoke an order under 
subsection (3)(b) under appropriate circumstances, and in particular where the landlord 
rectifies the breach of the management standard for which the order was made (section 
27(5) of this Act applying to that revocation as it would to a revocation of a rent relief 
order).

(5) Before making regulations under subsection (2), the Scottish Ministers must consult 
such persons as they consider appropriate. 

(6) The Scottish Ministers must prepare regulations under subsection (2) so as to enable 
them to come into force on the same date as Chapter 4 of Part 1 comes into force.> 

Section 156 

Malcolm Chisholm 

117 In section 156, page 82, line 34, at end insert— 

<(  ) the living accommodation is an HMO which requires to be licensed under 
Part 4,> 
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Section 158 

Malcolm Chisholm 

161 In section 158, page 84, line 9, after <any> insert <land or> 

Malcolm Chisholm 

162 In section 158, page 84, line 17, after <the> insert <land or> 

After section 159 

Patrick Harvie 

1 After section 159, insert— 

<PART

ENERGY EFFICIENCY

Energy efficiency of residential accommodation 

(1) The Scottish Ministers must take reasonable steps to ensure that the general level of 
energy efficiency of residential accommodation has increased— 

(a) by 2010, by at least 20 per cent compared with the general level of such energy 
efficiency in 2000; and 

(b) by 2020, by at least a further 20 per cent compared with the general level of such 
energy efficiency in 2010. 

(2) The Scottish Ministers must produce a strategy (to be known as the “domestic energy 
efficiency strategy”) setting out the measures which they will take to ensure the targets 
mentioned in subsection (1) are achieved. 

(3) The Scottish Ministers must report to the Scottish Parliament on progress and review the 
strategy referred to in subsection (2) every five years. 

(4) In this section, “residential accommodation” has the meaning given by section 1 of the 
Home Energy Conservation Act 1995 (c.10).> 

Before section 160 

Malcolm Chisholm 

118 Before section 160, insert— 

<Equal opportunities 

(1) The Scottish Ministers and local authorities must perform the functions given to them by 
this Act in a manner which encourages equal opportunities and in particular the 
observance of the equal opportunity requirements. 

(2) “Equal opportunities” and “equal opportunity requirements “ have the same meanings in 
this section as they have in Section L2 of Part 2 of Schedule 5 to the Scotland Act 1998 
(c.46).>
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Section 160 

Malcolm Chisholm 

119 In section 160, page 85, line 38, at end insert— 

<( ) Where a notice under subsection (1) is served on a person who appears to the local 
authority to be occupying land or premises, the notice may also require the person to 
disclose the relationship (if any) between that person and any other occupants.> 

Section 161 

Malcolm Chisholm 

120 In section 161, page 87, line 18, after <premises> insert <or other living accommodation> 

Malcolm Chisholm 

121 In section 161, page 87, line 24, after <premises> insert <or other living accommodation> 

Malcolm Chisholm 

122 In section 161, page 87, line 25, at end insert <or other living accommodation> 

Section 165 

Malcolm Chisholm 

123 In section 165, page 88, line 28, after <119(2)> insert <or 120(1),> 

Malcolm Chisholm 

129 In section 165, page 88, line 33, leave out <sections 74(1) and 76(6)> and insert <section 70(2A), 
74(1), 76(6), 88(4), 96(2), 101(1), 102, 108(4) or (Tenancy deposit schemes: regulatory 
framework)(1)> 

Schedule 5 

Malcolm Chisholm 

124 In schedule 5, page 105, line 33, leave out from <“sections> to end and insert <the words from 
“sections” to “8” substitute “section 121”.> 

Malcolm Chisholm 

157 In schedule 5, page 106, line 22, at end insert— 

<Fire (Scotland) Act 2005 (asp 5) 

In section 78(5)(a) of the Fire (Scotland) Act 2005, for the words from “as” to 
“required” substitute “which requires to be licensed under Part 4 of the Housing 
(Scotland) Act 2005 (asp 00)”.> 
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Schedule 6 

Malcolm Chisholm 

125 In schedule 6, page 107, line 13, leave out <and 108 to 113> and insert <, 108 to 113, 120(6) and 
124(4)>

Malcolm Chisholm 

126 In schedule 6, page 108, line 2, column 2, at beginning insert <In paragraph 18 of Part 2 of 
Schedule 5, the words from second “and” to the end of that paragraph.> 

Malcolm Chisholm 

158 In schedule 6, page 108, line 17, at end insert— 

<Fire (Scotland) Act 2005 (asp 5)   Section 78(5)(f)> 

Section 168 

Malcolm Chisholm 

13 In section 168, page 91, line 15, leave out <worker employed in agriculture> and insert <person> 

Malcolm Chisholm 

14 In section 168, page 91, leave out lines 23 and 24 
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COMMUNITIES COMMITTEE 

EXTRACT FROM THE MINUTES 

24th Meeting, 2011 (Session 2) 

Wednesday 5 October 2005 

Present:

Scott Barrie Cathie Craigie 
Christine Grahame Patrick Harvie 
John Home Robertson Tricia Marwick 
Euan Robson (Deputy Convener) Mary Scanlon 
Karen Whitefield (Convener)  
 
Housing (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 3). 

Amendments 135, 11, 39, 40, 41 and 42 were agreed to without division. 

The following amendments were disagreed to (by division— 

75 (For 1, Against 7, Abstentions 1) 
76 (For 1, Against 7, Abstentions 1). 
 

Amendments 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 
95, 96 and 40A were not moved. 

Sections 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 
111, 112, 113, 114, 115 and 116 were agreed to without amendment. 

Section 110 was agreed to as amended. 

The Committee ended consideration of the Bill for the day, section 116 having 
been disposed of. 
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Housing (Scotland) Bill: Stage 2 

10:02 
The Convener: Item 2 is the Housing (Scotland) 

Bill. This is day three of our consideration of the 
bill at stage 2. I welcome Johann Lamont, the 
Deputy Minister for Communities, to the 
committee. She is accompanied by Archie 
Stoddart of the bill team; David Rogers from the 
private sector housing team; Neil Ferguson from 
the Development Department; Edythe Murie from 
the office of the solicitor to the Scottish Executive; 
and Matthew Lynch, from the office of the Scottish 
parliamentary counsel. I am grateful to you for 
coming along this morning. 

Section 95—Duty to have information about a 
house which is on the market 

The Convener: Amendment 75, in the name of 
Mary Scanlon, is grouped with amendments 76 to 
96. 

Mary Scanlon (Highlands and Islands) (Con): 
In speaking to the amendments on the single 
seller survey, I predict that I will be as successful 
as almost every other member of this committee 
who has attempted to change the bill. 

The single seller survey pilot began in July 2004. 
By November, the take-up was minimal, to say the 
least—a point that I raised with the Minister for 
Communities. The target of 2,000 surveys was 
changed to 1,200. It was certainly not on course, 
but there were still several months for the 
Executive to take action to ensure that a viable 
database of information and experience was 
available on which to base policy. It is incredible, 
therefore, that the Housing (Scotland) Bill was 
published five months later, with the aim of making 
single seller surveys mandatory, when the take-up 
was 74 surveys. 

The decision came as a shock to members of 
the steering group, who were given no say in the 
final decision. However, we now have an 
evaluation of the single seller survey pilot, another 
five months after the bill was introduced, that 
seeks to make single seller surveys compulsory. 
The excellent piece of work by Arneil Johnston 
consultants states: 

“from the limited evaluation possible … Single Survey is 
not considered by sellers to improve the marketability of 
properties”. 

The report had nothing authoritative to say about 
the experiences of purchasers, it was inconclusive 
about the influence of the single seller survey on 
non-purchasers, and it stated that the single seller 
survey had an inconclusive impact on selling 
agents.  
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The report also concluded that 
“the majority of surveyors … strongly believe that the Single 
Survey will not have a positive impact on improving the 
condition and energy efficiency of private sector housing in 
Scotland”, 

yet the whole rationale behind the single seller 
survey was that it would improve the fabric and 
energy efficiency of Scotland’s houses. 

Not only was the single seller survey pilot a 
failure, there was a failure in the consultation 
process when the steering group was not 
consulted on the decision to make the single 
survey mandatory. In the eyes of buyers, sellers, 
surveyors and selling agents, the single seller 
survey has been a failure and it has failed to 
encourage repairs and energy efficiency. Quite 
frankly, if there were a handbook on how not to 
legislate, the single seller survey would appear as 
an example in the leading chapter. 

I move amendment 75. 

The Convener: Do other members wish to 
speak to the amendment? 

Christine Grahame (South of Scotland) 
(SNP): Regretfully, I support much of what Mary 
Scanlon has said. I support the single seller 
survey in principle, but the process and the 
practicalities of single surveys have unravelled 
before us. It is incumbent on the committee to 
ensure that the legislation is workable. It is as 
simple as that. 

As Mary Scanlon mentioned, the prime mover 
for the single seller survey was the desire to 
improve the condition of Scotland’s houses. On 
the evidence that I have heard, that will not 
necessarily happen. If a mandatory single seller 
survey finds something radically wrong with a 
property, the seller will not do anything about it 
because they are selling their house. Either the 
survey will simply impact on property values or 
people will get cosmetic work done. 

Another issue is the extent to which surveyors 
will be responsible for their reports. As we heard in 
evidence, indemnity cover will not be required for 
surveyors because that would push up the cost of 
the single seller survey. There are a number of 
concerns surrounding that issue. 

The single seller survey has been marketed to 
the public as a change that will get rid of the need 
for multiple surveys, but I am not convinced that it 
will have that effect. At the end of the day, 
notwithstanding the fact that the survey might 
contain a structural report, lenders might decide 
that they want another survey two and a half 
months later to establish the property’s value. For 
that reason, I am not convinced that the single 
seller survey will get rid of the need for lenders 

such as building societies and banks to carry out 
additional surveys. 

Another concern is the fact that a valuation will 
be included in the single seller survey. If a seller is 
required to have the survey carried out in January 
when they are about to put the property on the 
market, the value of the property could have gone 
up or down by February or March. My 
understanding is that, in England, the idea of 
having the valuation incorporated in the single 
seller survey was abandoned. Perhaps the 
minister can address that point. 

Among the many issues that give me grave 
concern is the fact that so much of the detail will 
be in regulations. Both sections 101 and 102 
begin: 

“The Scottish Ministers may by regulations—”. 

The practicalities of the matter will be dealt with in 
regulations, which the committee will have no 
power to amend. Although the committee has the 
ability to consider regulations and comment on 
them, it cannot compel that regulations or other 
statutory instruments be amended. 

I have huge concerns about how the single 
seller survey will operate. I put on record the fact 
that—whatever my party’s position on the 
processes and practicalities—my personal point of 
view was that single seller surveys and the 
purchasers information pack seemed a good idea. 
However, after hearing the evidence, my concern 
is that it will not work. I suspect that we will still 
end up with a single seller survey, but I put my 
view on record because I am pretty sure that the 
proposal will unravel. 

Scott Barrie (Dunfermline West) (Lab): People 
cannot have it both ways: they cannot agree with a 
proposal in principle but then disagree with it 
because of the impact it will have in practice. 

Let us go back to why the single seller survey is 
right in principle and why we need to ensure it 
works. Requiring a single seller survey is the right 
thing to do because, over the years, we have had 
too many examples of people having to pay an 
awful lot of money for multiple surveys for which 
they ultimately have nothing to show except a lot 
of paperwork. 

Also under the current system, many people fail 
to get a proper survey done, so existing defects do 
not come to light. People end up not knowing what 
they are taking on and so, when they become 
home owners, they do not take remedial action at 
an appropriate time unless the problem is pretty 
major and obvious. A single seller survey 
eradicates some of those defects in the current 
system. That is why it is right in principle. 

It does not take a genius to work out why the 
pilot study has not been a roaring success. The 
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current process works well for too many people 
who are involved in it and they are being asked to 
do something that is not so lucrative for them. It 
does not work for those who are selling or buying 
homes, but it certainly works for professionals who 
are involved in the process. That is the problem. 

Christine Grahame has raised real concerns, but 
we have to say that if we agree with the principle, 
we have to find a way of making it work in 
practice—rather than say that the principle we 
agree with must be wrong because we think that 
the proposal will not work in practice. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
I agree with the single seller survey in principle 
and will not support Mary Scanlon’s amendments. 
The proposal has been Scottish National Party 
policy for a number of years because, quite 
clearly, the current system does not work for those 
who are selling or buying houses. I am not 
unaware of the difficulties that the single seller 
survey might bring and I hope that, particularly in 
terms of regulations, the minister will continue to 
consider ways in which the proposal might be 
improved. However, that does not negate the fact 
that we need single seller surveys. For those 
reasons, I will not support the amendments. 

Mr John Home Robertson (East Lothian) 
(Lab): The last thing I want to do at this time in the 
morning is fall out with Mary Scanlon, but I am 
afraid that I must say that her amendments seem 
to be wrecking amendments as they would 
remove an important principle from the bill. The 
concept of the single seller survey is valuable and 
important. As Scott Barrie said, it would raise 
awareness at the time of buying and selling a 
property of issues that people need to know about 
but which, all too often, they are not aware of, 
such as problems with dampness, structural 
difficulties, drainage problems and wiring 
problems, which could give rise to all sorts of 
difficulties further down the line.  

Mary Scanlon said that surveyors oppose the 
proposal but, to paraphrase the immortal words of 
Mandy Rice-Davies, they would, wouldn’t they? 
There is a lot of work for surveyors in multiple 
surveys, so I will not attach too much weight to 
that objection.  

The proposal is the right thing to do but the 
minister needs to address the fact that it will work 
only with the proactive support of everyone who is 
involved in the process. I want the relevant 
sections to remain in the bill and will vote 
accordingly, but I still think that the Executive has 
a job of work to do to get all the parties involved to 
ensure that the proposal works properly. I am 
looking for an assurance from the minister that 
proactive work is being done in that regard. 

Patrick Harvie (Glasgow) (Green): Scott Barrie 
is largely right. He seemed to suggest that one of 
the reasons the pilot was not entirely successful is 
that it was a pilot and that, to see the benefits of 
the proposal, it has to be introduced throughout 
the system and adopted by everyone.  

If some people end up having to do an extra 
valuation but have the opportunity, over the next 
five years or so, to save a lot of money on the 
running costs of the property, I am kind of okay 
with that, especially given that, at the moment, a 
lot of people are doing far too many valuations. It 
would be interesting if we had before us some 
amendments that suggested that the scheme 
should come back to Parliament for appraisal in a 
few years’ time, but I am not able to support an 
amendment to remove the scheme from the bill. 

10:15 
Cathie Craigie (Cumbernauld and Kilsyth) 

(Lab): I agree entirely with the views that Scott 
Barrie expressed. It is important that we introduce 
the single seller survey. I speak from experience 
of representing people who relied on the first stage 
survey to buy property only to find, a few months 
down the road, that their property was hardly 
worth the paper on which their legal documents 
had been signed. The problems are costing the 
young families involved an awful lot of money, 
stress and concern. If a full survey such as the 
single seller survey had been the norm when 
those people were buying their properties, they 
would have known the full extent of the problems 
with their properties and they could have made 
realistic offers that were based on the work that 
required to be undertaken. 

The bill allows the minister to come back with 
regulations on how the scheme will work, at which 
time she will set out the documents that require to 
be included in the information pack. Much of the 
information will have to be supplied by local 
authorities—I am thinking of building warrants, 
planning consents and so forth. Will councils be 
able to set the fees for that type of work at 
reasonable rates? If the minister is unable to 
provide an answer to the question today, perhaps 
she will come back to me at a later date. 

The Convener: I invite the minister to respond 
to the points that have been raised. 

The Deputy Minister for Communities 
(Johann Lamont): Thank you, convener. I thank 
Mary Scanlon for lodging the amendments in this 
group. They have given us the opportunity to have 
a further debate on the subject. There is no doubt 
about the committee’s general position on the 
matter. The comments that members have made 
are really helpful. 
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Perhaps I can start by taking Mary Scanlon to 
task somewhat for her suggestion that the 
Executive has been entirely unmoveable on the 
bill. Apart from the fact that Scott Barrie—beside 
whom you are sitting, Mary—has managed to 
move a number of successful amendments, the 
evidence that there has been movement over time 
and that the Executive has lodged amendments to 
address the concerns of the committee is there for 
anyone who wants to look at it. I believe that that 
should be welcomed. 

Although I do not agree with the position that 
Mary Scanlon has adopted in lodging the 
amendments in the group, they have given us the 
opportunity to bring the issues into sharp relief. I 
ask Mary Scanlon to consider her position on the 
house buying and selling process, which is that it 
is operating just fine at present and that it does not 
need to be changed in any way. From what Scott 
Barrie said, we can gather that that is not the 
case. The conclusion of the housing improvement 
task force and the consultation on the proposals 
for the bill was that the system needs to be 
changed. It is also, albeit that this is anecdotal, the 
experience of our families and others who have 
been caught up in this situation. It was also the 
conclusion of the committee in its stage 1 report. 

The system cannot be right if most people make 
what may be the biggest purchase of their lives on 
the basis of sketchy information about the 
condition of the property they are buying. I think 
that I said previously that people sometimes seem 
to take more trouble deciding on which coat to buy 
than they do on the purchase of a house. If we are 
to solve the problem of disrepair in Scotland’s 
housing stock, we need better market 
mechanisms to address the problem. 

It is worth reminding ourselves of the objectives 
the housing improvement task force identified for 
the single survey. They are that better information 
on property condition for sellers and buyers will 
promote better repair and maintenance, reduce 
wasted expenditure on multiple surveys and 
discourage the setting of artificially low upset 
prices. The view of the Executive is that those 
objectives remain as important as ever and that 
the single survey is the way to achieve them. We 
intend the single survey to follow the model that 
was used during the pilot. It will contain 
information on the condition of the property and on 
its energy performance and accessibility. To 
achieve all the objectives the task force identified, 
it will also include a valuation.  

I fully acknowledge that there is no perfect 
solution to the issues the task force identified. No 
system can be perfect, nor can it cover every 
eventuality. I believe that what we are proposing 
goes a long way to address the concerns of 
ordinary house buyers and sellers and to put in 

place a mechanism that will help to tackle 
disrepair and decline in our housing stock. It will 
provide prospective purchasers with much better 
information on the condition of houses and will 
make sellers aware of problems that ought to be 
rectified before a house is sold. 

In asking the committee not to agree to this 
group of amendments, I will make five main points. 
First, as I have said, the Executive has not 
plucked the policy out of the air; it is the result of 
two years’ research, deliberation and consultation 
by the task force, leading to its report in March 
2003, and a great deal of work since then by the 
Executive and, crucially, by the professions 
involved to design and run the pilot scheme. 

Secondly, the pilot scheme did not show that the 
single survey concept was flawed, but that the 
system would not work on a voluntary basis. There 
are simply insufficient incentives for many sellers 
to pay up front for a survey that will expose the 
condition of their houses to potential purchasers. 
In my view, that makes the case for the mandatory 
single survey. The task force recommended that 
the legislative approach be held in reserve. 

Thirdly, like much of the rest of the bill, the 
provisions that we are debating now are intended 
to underpin a change in the culture of home 
ownership—in this case, in the way people 
approach the purchase of a house. As the 
committee has recognised, it is important that we 
work with stakeholders to get the detail of the 
single survey and purchasers information pack 
right so that consumers can have confidence in 
the schemes when they are launched. We have to 
take the time to do that and then we will need to 
ensure that all those involved, professionals and 
the public, are prepared adequately for the 
change. If the committee agrees to amendment 
129, which is to be debated later this morning, the 
regulations will be subject to affirmative procedure 
as the committee has recommended, which will 
allow for thorough parliamentary scrutiny of the 
detail. 

Fourthly, we must avoid over-prescription. 
Although we need to regulate for the basic 
framework, we must leave the market the space 
for competition to deliver extra value to the 
consumer through, for example, the provision of 
hidden defects insurance. We must also recognise 
that there is a trade-off between the detail and the 
cost of the survey. I believe that the balance for 
the piloted survey product was about right, but we 
will consider that further as we develop the 
mandatory scheme. 

Fifthly, what we are proposing is not unique. 
Arrangements where the seller has to provide a 
survey already exist in countries such as Denmark 
and in some states in the United States. 
Compulsory home condition reports are to be 
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introduced in England and Wales, but the 
approach that we take in Scotland will of course 
be tailored to Scottish circumstances, going with 
the grain of the Scottish house-buying system. 

I will now respond to some of the specific points 
that have been made. We should be clear that the 
decision to legislate was not within the remit of the 
steering group and nor should it be, because it is a 
political decision that ministers must take. I do not 
want to judge what stakeholders think generally, 
but the organisations represented on the 
stakeholder advisory group—the Royal Institution 
of Chartered Surveyors, the Scottish Consumer 
Council, the Law Society of Scotland, the National 
Association of Estate Agents and the Council of 
Mortgage Lenders—continue to work with us 
constructively to design the mandatory scheme as 
they did to set up the pilot project. We welcome 
their willingness to continue working with the 
Executive.  

Good progress has been made in working out 
some of the principles of the scheme. In particular, 
consensus has been reached on the shelf-life of 
the report and stakeholders have provided useful 
input and professional advice on many of the other 
issues. A sub-group of stakeholders has also 
provided an interesting proposal about information 
beyond the single survey that might be made 
available to prospective purchasers. 

I do not think that anybody suggested that the 
pilot was a great success. I do not know why there 
is a suggestion that the policy is predicated on the 
success of the pilot; people recognise that the pilot 
gave us useful information, but nobody is 
pretending that it is the driver for the policy. The 
drivers for the policy remain improving the 
information available to purchasers on property 
condition, addressing multiple valuations and 
addressing the setting of artificially low upset 
prices. I do not accept that the evaluation of the 
pilot was a damning report. Indeed, the Arneil 
Johnston report stated: 

“In general the Single Survey was viewed as a good 
product providing useful information for potential 
purchasers.”  

I accept that there is an issue about valuation. 
The point that Patrick Harvie made about that is 
important. Ultimately it will be for the market to 
decide what mechanism would be most 
appropriate to deal with the circumstances of 
individual cases. Various mechanisms would be 
available to update the valuation of the property. 
An update of the information relating to property 
condition would probably be necessary only where 
there were significant issues that affected the 
value of the property, which has been accepted. 

We have indicated that the regulations would be 
made through an affirmative order. Christine 
Grahame said that the committee cannot amend 

the regulations and therefore that is a bad thing, 
but the evidence is that the Scottish Executive has 
been willing to work with the committee, the 
professions and consumers on this. 

Given that, together, we are exploring regulation 
and the difficult questions that have been 
highlighted, I cannot imagine circumstances in 
which the Executive would turn its face against 
suggestions for making the proposals work. We 
are committed to making the single survey work 
not only because we think it is theoretically a good 
idea but because of the realities in the daily 
experience of people who buy and sell homes. It is 
reasonable to say that the parliamentary process 
will support us in addressing the practicalities that 
Christine Grahame identified and getting the 
regulations right. 

On cost, I hear what Cathie Craigie says. We 
need to explore the matter further. There is 
evidence that people might be concerned about 
the financial implications and I would prefer to 
come back to Cathie Craigie with further comment 
before we get to stage 3. 

In line with the view that has generally been 
expressed by the committee, we can agree on the 
principle but we recognise that the devil is in the 
detail. I am content that the steering group is 
willing to work on that and I believe that the 
committee is willing to work on it too. On that 
basis, we can address the principle while 
recognising that there are practicalities to be 
ironed out. 

The single survey approach addresses some of 
the key imperfections in the current process. 
Buyers and sellers will be better informed about 
the condition of the property and, in due course, 
they will regard the survey as an important and 
valuable part of the process rather than as a 
hurdle that has to be jumped over to secure a 
mortgage—which, to be frank, is how many of us 
will have regarded it. Some people have lived to 
tell the tale of the consequences of that approach. 
We recognise that it is difficult to change the 
culture but, with professionals and consumers, we 
should be committed to addressing that. 

On that basis, I ask Mary Scanlon to withdraw 
amendment 75 and not to move amendments 76 
to 96. 

Mary Scanlon: I thank my colleagues for 
contributing to the debate, which has been helpful. 
The minister’s response has also been helpful. 

Christine Grahame asked to whom the surveyor 
will be responsible and answerable. That is a 
problem. If the seller pays for the survey, will the 
buyer automatically have a right to the 
information? Is the surveyor accountable and 
responsible to all the buyers as well as to the 
seller? That has not been made clear. 
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Christine Grahame said that the single survey 
does not replace the need for multiple surveys, but 
Scott Barrie seems to think that it will. In recent 
years there has been an enormous increase in the 
number of offers subject to survey. My daughter 
bought a house recently. I thought that such offers 
would put the buyer at a disadvantage, but it 
seems to be common practice. The market is 
beginning to correct itself. 

John Home Robertson mentioned problems 
such as dampness, the need for rewiring and so 
on. I agree with his point and I commend him for 
his commitment to affordable housing. 

Scott Barrie said that the single survey will 
improve the fabric, energy efficiency and state of 
repair of properties, but I refer him to the Arneil 
Johnston report, which states: 

“it appears that generally sellers carry out only 
minor/general repairs or improvements and respondents 
indicated they would have done this regardless of the 
Single Survey”. 

I should also say something about the Royal 
Institution of Chartered Surveyors. In evidence to 
the committee it said that it would work positively 
with whatever system emerges. I do not know 
whether I made the point inaccurately, but the 
surveyors said that the survey would not have a 
positive impact on the condition and energy 
efficiency of property in the private sector. It is 
misleading to assume that surveyors just want to 
line their own pockets. That view came from quite 
a few people, but it is wrong. The RICS has taken 
a balanced, considered and measured approach 
that addresses the entire rationale for the 
changes. 

The minister said that there has to be change. I 
agree. I may be a Conservative, but I do not 
believe that everything has to be conserved. We 
live in a world of change and I embrace change, 
but I embrace it only when proven research and 
evidence show it to be an improvement. I am not 
averse to change, but we must introduce change 
that we know will make an improvement and will 
be for the better.  

Of course the decision to legislate is for 
ministers. I never implied in any shape or form that 
the steering group should make decisions on 
legislation. The Parliament has a good reputation 
for consulting; we have a good reputation for 
including individuals, groups, organisations and 
other interests in Scotland. It is a real slap in the 
face to get all these experts round the table to 
consult them, to liaise with them, to work in 
partnership with them and seek their advice only 
to announce that something will be compulsory 
without first discussing it with them. That is not 
how we should legislate in this Parliament. I 
therefore press amendment 75.  

10:30 
The Convener: The question is, that 

amendment 75 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
FOR

Scanlon, Mary (Highlands and Islands) (Con) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, Mr John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 1. 

Amendment 75 disagreed to. 

Section 95 agreed to. 

Section 96—Duty to provide information to 
potential buyer 

Amendment 76 moved—[Mary Scanlon]. 

The Convener: The question is, that 
amendment 76 be agreed to. Are we agreed?  

Members: No.  

The Convener: There will be a division.  
FOR

Scanlon, Mary (Highlands and Islands) (Con) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, Mr John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 1.  

Amendment 76 disagreed to. 

Section 96 agreed to. 

Section 97—Imposition of conditions on 
provision of information 

Amendment 77 not moved.  

Section 97 agreed to.  
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Section 98—Other duties of person acting as 
agent for seller 

Amendment 78 not moved.  

Section 98 agreed to.  

Section 99—Acting as agent 

Amendment 79 not moved.  

Section 99 agreed to.  

Section 100—Duty to ensure authenticity of 
documents held under section 95 or 98 

Amendment 80 not moved.  

Section 100 agreed to.  

Section 101—Information to be held or 
provided to potential buyers 

Amendment 81 not moved. 

Section 101 agreed to. 

Section 102—Exceptions from duty to have or 
provide information 

Amendment 82 not moved. 

Section 102 agreed to. 

Section 103—Responsibility for marketing: 
general

Amendment 83 not moved. 

Section 103 agreed to. 

Section 104—Responsibility of person acting 
as agent 

Amendment 84 not moved. 

Section 104 agreed to. 

Section 105—Responsibility of seller 

Amendment 85 not moved. 

Section 105 agreed to. 

Section 106—Enforcement authorities 

Amendment 86 not moved. 

Section 106 agreed to. 

Section 107—Power to require production of 
prescribed documents 

Amendment 87 not moved. 

Section 107 agreed to. 

Section 108—Penalty charge notices 

Amendment 88 not moved. 

Section 108 agreed to. 

Section 109—Offences relating to enforcement 
officers 

Amendment 89 not moved. 

Section 109 agreed to. 

The Convener: We can all congratulate Mrs 
Scanlon on being thorough with her amendments. 

Section 110—Information for tenants 
exercising right to purchase 

The Convener: Amendment 135, in the name of 
the minister, is in a group on its own. 

Johann Lamont: The issue of right-to-buy 
purchasers and the information provided to them 
has been discussed as the bill has progressed. 
We have put in place a specific provision in 
section 110 that allows ministers to prescribe the 
information to be made available to prospective 
right-to-buy purchasers. I believe that the 
approach to information that we have set out is the 
right one, but in any case the regulations will be 
the subject of further consideration by the 
Parliament and will be the subject of consultation. 

Amendment 135 will allow ministers to prescribe 
information provided under section 110 that could 
be the subject of a charge. I believe that it is 
reasonable that there should be an ability to 
charge for information that is useful to the 
prospective buyer, particularly as the information 
will relate to the most important purchase that 
most people will ever make. If we do not have the 
potential to get a financial contribution from 
prospective buyers, the costs of improved 
information will have to be met elsewhere, which 
could impact on other services. I am sure that the 
committee will agree with this practical approach. 

I move amendment 135. 

Christine Grahame: Will you advise the 
committee whether we will see the regulations and 
other regulations before stage 3? So much hinges 
on what the regulations contain. When will they be 
presented to the committee? 

Tricia Marwick: Will the minister give an 
undertaking to bring draft regulations before the 
committee so that members can consider them 
and give feedback before we get the regulations in 
their final form? As colleagues have said, it is 
impossible to change or amend regulations. There 
has been much concern about some of the issues 
that will be covered in regulations—not only in 
regulations under this section—so the minister 
should indicate to the committee that draft 
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regulations will be consulted on and will come 
before the committee. 

Johann Lamont: If we are being honest, I 
would have to say that the regulations will not be 
available before stage 3. Much of the detail will go 
out to consultation with stakeholders, and it is 
important that the regulations are right. We are 
more than content that the draft regulations should 
be consulted on. That is how we will ensure that 
they are properly shaped and that they address 
the committee’s concerns. 

I emphasise that it is not in the interests of the 
Scottish Executive or anyone else to drive through 
legislation that does not deliver on our policy 
commitments. Therefore, we are certainly keen 
that the regulations do what we want them to do 
and that the eye of the committee, and of others, 
should inform and shape the regulations. 

The Convener: On behalf of the committee, I 
welcome that commitment. The committee looks 
forward to the draft regulations coming before it. I 
am sure that all members of the committee will 
have something positive to contribute. 

Amendment 135 agreed to. 

The Convener: Amendment 11, in the name of 
the minister, is grouped with amendments 123 and 
129. 

Johann Lamont: Amendments 11, 123 and 129 
will make nine of the orders and regulations that 
can be made under the bill subject to the 
affirmative resolution procedure.  

Amendment 129 deals with seven types of 
regulations. First, we consider that regulations 
under two new sections—new section 70(2A) and 
subsection (1) of the proposed new section 
entitled, “Tenancy deposit schemes: regulatory 
framework”, which will be created if amendment 
40 is agreed to—should be subject to the 
affirmative resolution procedure. Section 70(2A) 
allows ministers by regulations to make further 
provision about the type of assistance that must 
be provided in connection with adaptations to 
make a house suitable for a disabled person’s 
needs, where the house is a disabled person’s 
only or main residence, including circumstances in 
which grant must be provided. That could make 
grant mandatory in certain circumstances and the 
political, personal and financial significance of that 
means that full parliamentary scrutiny is 
appropriate. The introduction of tenancy deposit 
schemes will be a significant step and, again, it is 
appropriate that the regulations setting out the 
conditions that a tenancy deposit scheme will have 
to meet and making further provision about such 
schemes should be the subject of full 
parliamentary scrutiny. 

The next two types of regulation were 
recommended for affirmative resolution by the 
Subordinate Legislation Committee, all of whose 
recommendations we have accepted. Section 
88(4) allows ministers to make regulations 
changing the definition of “designated lender”, and 
making provisions on the terms that local 
authorities might impose on the payments that 
they make to such lenders. Since there is no 
restriction on how ministers may change the 
definition of “designated lender”, and it is a power 
to amend the bill itself, it was felt that scrutiny of 
the power should be subject to the affirmative 
procedure. 

Part 3 of the bill concerns the provision of 
information on the sale of a house. Regulations 
under section 102 will specify exemptions from 
duties relating to the possession and provision of 
prescribed documents when houses are marketed 
for sale. The Subordinate Legislation Committee 
considered that those regulations should be 
subject to affirmative resolution.  

In its stage 1 report, the committee went further 
and recommended that all part 3 regulations 
should be subject to the affirmative resolution 
procedure so that they would be subject to 
thorough parliamentary scrutiny. Given that most 
of the detail will be set out in regulations, we 
accept that recommendation. The relevant 
provisions are in section 96(2), which allows 
ministers to make regulations specifying the period 
within which the person who is responsible for 
marketing a house must provide prescribed 
documents requested by a potential buyer; section 
101(1), which gives ministers powers to make 
regulations specifying the prescribed documents; 
and section 108(4), which allows ministers to 
make regulations making further provision about 
penalty charge notices or other notices mentioned 
in schedule 3. 

Amendment 11 deals with the final set of 
regulations relating to the provision of information. 
Section 110(3) gives ministers powers to prescribe 
information to be supplied to tenants of local 
authorities and registered social landlords who 
request a house valuation in connection with the 
right to purchase. Amendment 123 relates to 
orders under section 120(1) that describe types of 
HMO that might be exempted by a local authority 
from the requirement to be licensed. The power is 
intended to be used to allow a local authority to 
remove the burden of licensing where it is satisfied 
that the tenant is sufficiently protected by other 
means. The Subordinate Legislation Committee 
considered that that power should be subject to 
the affirmative resolution procedure since it will 
remove some HMOs from the protection of the 
licensing system under the bill. 
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I consider that all the powers to make 
regulations and orders should be subject to full 
parliamentary scrutiny by means of the affirmative 
resolution procedure. 

I move amendment 11. 

10:45 
Christine Grahame: I am weaselling away at 

the regulations and drafts. Having accepted the 
minister’s comment that we will not see the 
regulations before stage 3, even in draft form, I 
just want a timetable. If stage 3 takes place at the 
end of November, when will Parliament—in 
committee or plenary meetings—have sight of the 
regulations and be able to debate and analyse 
them? What is the timetable for producing the 
instruments in draft and in final form? 

Johann Lamont: I have said that the 
regulations will not be produced before stage 3. A 
bill implementation timetable will be set over a 
period. It is not possible to provide that timetable 
now. It is fair to say that we will work at a pace that 
delivers the policy objectives while ensuring that 
the regulations also secure the policy objectives. 
The timetabling of instruments will also be a 
matter for negotiation with the committee. I cannot 
provide a specific timetable. 

Amendment 11 agreed to. 

Amendment 90 not moved.  

Section 110, as amended, agreed to. 

Section 111—Grants for development of 
proposals 

Amendment 91 not moved. 

Section 111 agreed to. 

Section 112—Disapplication for houses not 
available with vacant possession 

Amendment 92 not moved. 

Section 112 agreed to. 

Section 113—Application of Part to sub-
divided buildings 

Amendment 93 not moved. 

Section 113 agreed to. 

Section 114—Notification of breach of duty 

Amendment 94 not moved. 

Section 114 agreed to. 

Section 115—Possession of documents 

Amendment 95 not moved. 

Section 115 agreed to. 

Section 116—Meaning of “on the market”, 
“sale” and related expressions 

Amendment 96 not moved. 

Mary Scanlon: That is the final one of my series 
of amendments. 

Section 116 agreed to. 

After section 116 

The Convener: Amendment 39, in the name of 
the minister, is grouped with amendments 40, 
40A, 41 and 42. I will put the question on 
amendment 40A before putting the question on 
amendment 40. 

Johann Lamont: Amendment 39 is intended to 
give effect to the committee’s recommendation 
about tenancy deposits. It provides for the Scottish 
ministers to have the power to prescribe 
arrangements for handling tenancy deposits. 
Ministers will consider a range of options, from the 
promotion of voluntary arrangements to the 
regulation of fully-fledged tenancy deposit 
schemes that hold deposits and include 
adjudication arrangements. 

I will cover the detail of the amendments. 
Amendment 40 will allow the Scottish ministers to 
make regulations that specify the manner in which 
tenancy deposits must be handled. It will do that 
by providing that ministers can approve tenancy 
deposit schemes, which are defined as schemes 
for 
“safeguarding tenancy deposits paid in connection with the 
occupation of any living accommodation.” 

Such an approval may be given only in 
accordance with regulations made by ministers 
and after publicising and consulting on a proposed 
scheme. The regulations, which will be subject to 
the affirmative parliamentary procedure, will set 
out the conditions that a tenancy deposit scheme 
must meet before it can be approved by ministers. 
Such conditions might include: the manner and 
circumstances in which deposits must be paid, 
held and repaid; sanctions for non-compliance; 
any dispute resolution mechanism; types of 
persons who may operate such schemes; any 
fees that might be payable; and the publicising of 
schemes.  

The regulations may also allow ministers to fund 
or underwrite any scheme or dispute resolution 
mechanism. Ministers may draw up schemes 
themselves, or they may invite others to do so. 
There may be more than one scheme in any one 
area, or particular schemes for specific tenancy or 
occupancy arrangements. Ministers must also 
review each approved tenancy deposit scheme 
from time to time, and they can require the 
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revision of any scheme or the withdrawal of its 
approval.  

Amendment 39 defines a “tenancy deposit” as 
any  
“sum of money held as security” 

for damage, cleaning costs and unpaid bills. It can 
also be for anything relating to the performance of 
the tenant’s obligations under the lease, tenancy 
or occupancy agreement, or unpaid rent. The 
definition is constructed so as to catch tenancy 
deposits by any other name and to prevent 
unscrupulous landlords from calling them 
something else in order to sidestep the 
regulations.  

The provision does not require that a tenancy 
deposit must be paid. Indeed, the regulation-
making power is restricted in subsection (3)(a) of 
the new section that amendment 40 would 
introduce to prevent ministers from using the 
power to specify 
“circumstances in which tenancy deposits must be paid”. 

We will consult on any regulations that we 
propose to make. Given that the affirmative 
resolution procedure will apply to them, they will 
be subject to the full scrutiny of the Parliament. 

Any proposal for a tenancy deposit scheme or 
schemes—as I have said, there may be more than 
one—must be considered in the context of the 
number of other developments that are under way 
or that are proposed in the private rented sector. 
Landlord registration, HMO licensing and a letting 
code—if required—should go some way towards 
weeding out many of the remaining bad landlords. 
Even without tenancy deposit schemes, I would 
hope that the other arrangements that we are 
putting in place will mean that the number of 
incidents of tenancy deposits being unreasonably 
withheld will decline in future.  

We remain committed to a vibrant private rented 
sector, which is still the tenure of choice for many 
people. Landlords should not be seen as the 
enemy of tenants. We must be sensitive to the 
potential impact of various developments in the 
private rented sector, either those that are 
proposed in the bill or those that are in progress 
under other initiatives, for example landlord 
registration, HMO licensing and the letting code.  

In our consultation, we will consider a wide 
range of options for handling tenancy deposits. 
The impact of measures that are already in place 
for regulating the sector will be assessed, and it 
will be determined whether they are addressing 
the issue. There will also be consideration of 
whether voluntary arrangements could provide 
sufficient safeguards or whether there is a need 
for a statutory scheme.  

There are a number of unresolved issues 
around how best to safeguard tenancy deposits. 
Amendment 40 gives general powers, but the 
detail of how they are to be applied will be the 
subject of detailed consultation. The amendment 
creates the framework, with the way forward being 
determined in a measured and considered way.  

In its stage 1 report, the Communities 
Committee recommended 
“that amendments to the Bill are brought forward at Stage 2 
to give the Scottish Ministers the power to introduce such a 
scheme through regulations. The regulations should be 
introduced following consultation.” 

That is exactly what we intend to do. It is vital that 
we consult and assess the financial effectiveness 
and impact of the various options for safeguarding 
tenancy deposits on tenants, landlords and the 
marketplace. Whatever scheme is proposed, it 
must reflect the extent of the problem. We will not 
introduce any scheme whose cost we consider 
disproportionate. I cannot give any undertaking as 
to the type of scheme, if any, until we have fully 
researched all the options and consulted on the 
best way forward. We must make provision for all 
options in the bill.  

Mr Robson’s amendment 40A seeks to amend 
Executive amendment 40. I understand the 
concern to protect tenants’ deposits; that is why 
we lodged our amendments. We are keen to 
determine the best route to take to ensure that that 
is done, and we will be consulting stakeholders 
fully on the various options for proceeding with 
that. The Executive amendments in this group 
already provide for sanctions on landlords who do 
not comply with any tenancy deposit scheme. It is 
not necessary to restate any such requirement in 
the bill. Although I agree with the sentiment of the 
first new paragraph proposed in Mr Robson’s 
amendment, it is simply not required.  

The second proposed new paragraph in 
amendment 40A attempts to ensure that the 
deposit remains the tenant’s money at all times 
during the tenancy. A tenant is entitled to their 
money only at the end of the term; therefore, any 
proposal to safeguard tenancy deposits should 
focus on ensuring that funds are available at the 
end of the term to enable the prompt refund of a 
tenant’s deposit when it is rightly due to them. The 
key point is that funds are available at the end of 
the term. Assessing whether any of the money 
was expended during the tenancy would be 
difficult and would require some form of 
verification process, which would be unnecessarily 
bureaucratic. 

The Executive’s amendments could make 
provisions on how a deposit is held, which would 
appear to address the issue behind the second 
paragraph proposed by amendment 40A. In any 
event, issues relating to how deposits are held will 
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be considered as part of the consultation on the 
options, and the extent to which such funds may 
be accessed by landlords and tenants can be 
explored further as part of that consultation.  

Like Mr Robson, I am sympathetic to the 
protection of tenancy deposits, but I do not think 
that his amendment adds to the Executive’s 
amendments. Therefore, I invite him not to move 
amendment 40A. 

In conclusion, the Executive’s amendments on 
tenancy deposits demonstrate that we are 
responding to concerns, and I ask members to 
support them. 

I move amendment 39. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): The minister’s remarks are immensely 
helpful and have put a number of important points 
on the record. 

Amendment 40A is of a rather probing nature. I 
accept the minister’s point about the second 
paragraph proposed in the amendment, which is 
probably far too restrictively drawn. As she said, 
the key point is that the money should be available 
at the end of the tenancy, which is obviously 
correct. 

The purpose behind the first paragraph 
proposed in amendment 40A is to allow us to 
determine whether there is any point in stating in 
the bill that the received money should be 
“dealt with in accordance with an approved scheme”. 

Obviously, that is implied in the Executive’s 
amendments and the minister has made it clear 
that that should happen. In view of her remarks 
and because the second paragraph in the 
amendment is clearly defective, I will not move the 
amendment. Again, I express my appreciation of 
the work that has gone into delivering such an 
important part of the bill. 

The Convener: You will be asked whether you 
want to move amendment 40A later, but I thank 
you for giving an early indication of your intentions. 

Mr Home Robertson: I want to register my 
strong support for the principle of properly 
regulating tenancy deposits. It is reasonable to say 
that deposits should be payable to deal with bad 
tenancies, damaged property or property that has 
been left in such a bad state that it is necessary 
for the landlord to incur a cost in order to put 
things right, but there have been far too many 
reports of landlords or agents routinely retaining 
deposits in the knowledge that it will be far too 
difficult, expensive or complicated for the tenant to 
take legal action to recover their money. I hope 
that the regulations that the minister has in mind 
will address that matter and protect tenants who 

might be subject to such abuse. I strongly support 
what the minister has said. 

Mary Scanlon: I accept what the minister said 
about consultation, of which there will be quite a 
bit in the light of the introduction of tenancy 
deposit schemes. However, I was wondering 
whether the measure was considered for inclusion 
in the bill as introduced. I first heard about such 
schemes when they were mentioned in the written 
submission from Citizens Advice Scotland at stage 
1. Unfortunately, we spoke to that organisation 
quite late in our deliberations and did not have an 
opportunity to ask any of the other witnesses what 
they thought about the proposal. I ask the minister 
whether tenancy deposit schemes were 
considered and left out of the bill, or whether they 
were considered only when Citizens Advice 
Scotland suggested them. If we had been able to 
ask people about the proposal when they came to 
our meetings, that would certainly have helped our 
deliberations. 

I listened closely to what the minister said, but I 
am not entirely clear about the basic reason for 
the tenancy deposit schemes. I would like to hear 
one or two examples of when a scheme would be 
necessary or appropriate. I picked up the 
comment about rooting out bad landlords. I 
thought that any bad landlord would be rooted out 
in the national registration scheme for private 
landlords and that, if they were not a fit and proper 
person, they would not be a landlord. I did not 
think that it would be necessary to have tenancy 
deposit schemes as well as the national 
registration scheme in order to root out bad 
landlords. I would like to hear some of the reasons 
for the proposal and some examples of when 
ministers would intervene.  

11:00 
Tricia Marwick: I welcome the minister’s 

amendments. As John Home Robertson said, 
some, but not all, landlords use deposits as extra 
income; they refuse to return them to the tenant at 
the end of a tenancy. I am thinking in particular of 
students who may have short tenancies. They do 
not have the money to take landlords to court and 
will simply walk away. That has happened too 
often. Mary Scanlon is quite wrong to talk about all 
landlords. Good landlords will be perfectly happy 
with a scheme that will separate them from rip-off 
merchants.  

When I first read the amendments, I thought that 
tenancy deposit schemes would help those who 
rent from the private rented sector and cannot 
afford to put down a deposit in the first place. That 
was my understanding: I believe that we need to 
assist those people. I would like the minister to 
come up with regulations to enable voluntary 
organisations and others to be part of a tenancy 
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deposit scheme to help to put up money for those 
who cannot afford to do so. That would be a useful 
addition. Perhaps the money could be held in 
reserve, thereby giving potential tenants the 
opportunity to rent from the private rented sector. 
There is more that we could do about tenancy 
deposits and I hope that the minister will consider 
that when we discuss the regulations.  

In cases where a tenant has been renting for a 
long time—for four or five years, say—would it be 
possible for the deposit money to be held in a 
bank account and not given to the landlord so that, 
when the tenancy is up, the tenant can receive not 
only the deposit but the interest that it has gained 
over the four or five years of the tenancy? Perhaps 
we could discuss that possibility when we get to 
the regulations.  

Patrick Harvie: Tricia Marwick makes some 
good points, particularly about interest on a 
deposit. If we accept that the money belongs to a 
tenant, clearly the interest should belong to them 
as well. I agree with her about the need to give 
assistance to people who have to come up with 
the money for deposits.  

Even though the bill does not directly address 
those issues, I congratulate the Executive on 
introducing the schemes. I say in answer to Mary 
Scanlon’s points that, when landlords insist on a 
significant and unnecessary delay in returning a 
deposit—and those who do that would surely not 
be deemed a fit and proper person—that can 
create considerable difficulty for people who are 
trying to get another tenancy or who want to pay 
their rent on time in the early days of a new 
tenancy. Therefore, a scheme that reinforces the 
fact that the deposit is the tenant’s money and not 
income for the landlord would be extremely 
welcome.  

Scott Barrie: I do not want to take up too much 
of the committee’s time, but I want to put on record 
the fact that the Executive has produced the 
proposals that it said it would when we took 
evidence before we produced our stage 1 report. I 
welcome that and the commitment to consult 
further on the matter. On the point on which Mary 
Scanlon asked for clarification, the issue is not 
about rooting out bad landlords, but about 
redressing the balance between landlords and 
tenants. The measure will give tenants much more 
confidence that they will not have to pay an extra 
amount and that they will get their deposit back, 
because the money was always a deposit. Too 
often in the past, deposits have become just 
another part of the rent and people have not had 
the means to get the money back at the end of the 
tenancy, as Tricia Marwick said. That is the main 
point that needs to be remembered and why 
committee members were keen to have tenancy 
deposit schemes in the bill. 

The Convener: To respond to Mary Scanlon’s 
request for concrete examples, I was contacted by 
a constituent this week who would dearly love a 
deposit scheme to be in operation and who would 
benefit from it. The aim of the schemes will be to 
provide an open and transparent framework for 
the operation of tenancy deposits. As it stands, my 
constituent has no way of getting back the deposit 
that she paid to rent a property because her 
landlord claims that she left it in a damaged 
condition—she maintains that she did not, but he 
refuses to pay her deposit back to her.  

The evidence that the committee heard from 
Citizens Advice Scotland and the Scottish 
Consumer Council was that the matter makes up a 
considerable amount of their workload. It is to be 
welcomed that the Scottish Executive wants to 
ensure that tenants who are disadvantaged and 
affected by unscrupulous behaviour are protected. 
However, that should not disadvantage good 
landlords who operate fairly and transparently. I 
welcome the Executive’s commitments on the 
issue. 

Johann Lamont: On the points that Mary 
Scanlon raised, the bill as introduced was based 
on improving property condition, but the issue that 
the amendments deal with was highlighted in the 
consultation “Maintaining Houses—Preserving 
Homes” and in evidence that the committee took. 
We were clear that the committee felt strongly 
about the issue and we wanted to respond. Mary 
Scanlon suggests that the registration scheme for 
private landlords could deal with the deposit issue, 
but given that she is not in favour of that scheme, 
her suggestion is a bit odd. 

We need to root out bad landlords, although that 
is not to say that all landlords are bad. We also 
need to root out bad practice that landlords who 
generally provide a reasonable service have fallen 
into. We want to put down a marker to challenge 
the expectation that a deposit is, as Tricia Marwick 
said, basically extra income. Even if the 
registration scheme captured somebody who 
routinely did not return deposits and they were 
deemed not to be a fit and proper person, that 
would not get the money back for the person who 
was trying to move on to another tenancy. We 
seek to address that issue. The withholding of 
deposits can be a real issue for vulnerable 
households, students and particularly for foreign 
students. We want to ensure that the proposal for 
schemes is determined by the consultation that we 
carry out. 

I note what Tricia Marwick said about supporting 
people to pay deposits. I visited a project in 
Glasgow that does good work to help and support 
people with securing tenancies. Part of the work is 
about funding deposits. The Executive has 
supported that in the past and we will consider the 
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matter actively. The issue of long tenancies was 
also raised. It would be difficult to make the 
measure retrospective, but we might consider 
doing that. For example, somebody could move 
into a tenancy deposit scheme after its 
establishment. We will certainly consider the issue 
of interest that the committee raised during the 
consultation and canvass views on it. 

We must also consider to what extent a scheme 
should provide for adjudication and dispute 
resolution. Given that it was not the Executive’s 
original intention to include the measure in the bill, 
it will be important to talk to a range of people, with 
the intention of making the schemes manageable, 
flexible and proportionate to the level of the 
problem. 

Good landlords welcome registration. Our 
proposals will root out those who can no more be 
called landlords than they can fly in the air, 
because they regard what they do as a means of 
making money for themselves rather than as 
providing a service. Registration is part of the 
package that will secure the sector against 
criticism. I welcome the committee’s support for 
the bill’s proposals and for amendment 39. 

Amendment 39 agreed to. 

Amendment 40 moved—[Johann Lamont]. 

Amendment 40A not moved. 

Amendment 40 agreed to. 

Amendments 41 and 42 moved—[Johann 
Lamont]—and agreed to. 

The Convener: Members will be pleased to 
know that that ends our consideration of 
amendments for day 3 of stage 2 of the Housing 
(Scotland) Bill. I thank the minister and her officials 
for attending the meeting. I inform members that 
all amendments from section 117 to the end of the 
bill, as well as for the long title, should be lodged 
with the clerks by 12 noon on Friday 21 October. 

I suspend the meeting for five minutes to allow 
the minister and her officials to leave. 

11:13 
Meeting suspended. 
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Housing (Scotland) Bill 

4th Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 and 2 Schedule 1 
Sections 3 to 22 Schedule 2 

Sections 23 to 108 Schedule 3 
Sections 109 to 122 Schedule 4 
Sections 123 to 166 Schedules 5 and 6 
Sections 167 to 169 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 118 

Cathie Craigie 

197 In section 118, page 58, line 24, at end insert <(and, when a person is entitled to occupy living 
accommodation by virtue of a lease or occupancy arrangement, that accommodation is to be 
presumed to be the person’s only or main residence)> 

Schedule 4 

Malcolm Chisholm 

136 In schedule 4, page 100, leave out lines 29 to 32 and insert <, the information set out in sub-
paragraph (2A),> 

Malcolm Chisholm 

137 In schedule 4, page 100, line 32, at end insert— 

<(ca) if the applicant wishes the HMO licence to authorise an agent to act for the 
applicant in relation to the occupation of the living accommodation— 

(i) where the agent is an individual, the name and address of the agent, or 

(ii) where the agent is a body, the information set out in sub-paragraph (2A),> 

Malcolm Chisholm 

138 In schedule 4, page 100, line 35, at end insert— 

<(2A) The information referred to in sub-paragraph (2)(c) and (ca)(ii) is— 

(a) the name of the body, 

(b) the body’s principal office, and 

(c) the name and address of each of the directors, partners or other persons concerned 
in the management of the body.> 
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Malcolm Chisholm 

139 In schedule 4, page 101, line 5, after <1(2)> insert <and (2A)> 

Malcolm Chisholm 

140 In schedule 4, page 101, line 6, leave out <head (c)(iii)> insert <sub-paragraph (2A)(c)> 

Malcolm Chisholm 

97 In Schedule 4, page 101, line 35, after <to> insert <the chief officer of the fire and rescue 
authority and> 

Cathie Craigie 

198 In schedule 4, page 102, line 5, leave out <security> and insert <welfare> 

Cathie Craigie 

199 In schedule 4, page 102, line 5, after <or> insert— 

<(  ) the security of any> 

Cathie Craigie 

200 In schedule 4, page 102, line 18, leave out <security> and insert <welfare> 

Cathie Craigie 

201 In schedule 4, page 102, line 18, after second <or> insert— 

<(  ) the security of> 

Section 123 

Malcolm Chisholm 

141 In section 123, page 61, line 12, leave out <the applicant> and insert <any of the persons 
mentioned in subsection (1A)> 

Malcolm Chisholm 

142 In section 123, page 61, line 13, leave out <the applicant> and insert <any of those persons> 

Malcolm Chisholm 

143 In section 123, page 61, line 14, at end insert— 

<(1A) Those persons are— 

(a) the applicant, 

(b) any agent specified in the application, and 

(c) where the applicant or agent is not an individual, any director, partner or other 
person concerned in the management of the applicant or agent.> 
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Malcolm Chisholm 

144 In section 123, page 61, line 19, leave out subsection (3) 

Section 124 

Scott Barrie 

38 In section 124, page 61, line 31, at end insert— 

<( ) the energy efficiency of the property,> 

After section 124 

Pauline McNeill 

183 After section 124, insert— 

<Requirement to consider whether planning permission granted 

The local authority must refuse to grant an HMO licence if the local authority, as 
planning authority— 

(a) has not granted, or 

(b) would not have granted, had such an application been made, 

an application for planning permission for multiple occupation of the living 
accommodation for which the application for an HMO licence has been made.> 

Pauline McNeill 

184 After section 124 insert— 

<Requirement to consider planning policy

In determining an application for an HMO licence, the local authority must have regard 
to any current policy that the local authority, as planning authority, has on HMOs in the 
locality in which the living accommodation for which the application has been made is 
situated.>

Section 127 

Malcolm Chisholm 

98 In section 127, page 62, line 30, after <years> insert <(or such shorter period of not less than 6 
months as may be specified in the licence)> 

Malcolm Chisholm 

99 In section 127, page 63, line 11, leave out <and> and insert <to> 
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After section 128 

Malcolm Chisholm 

100 After section 128, insert— 

<Change of ownership: effect on HMO licence 

(1) Subsection (2) applies where— 

(a) an HMO licence has effect on the date on which ownership of the living 
accommodation concerned is transferred by way of sale or otherwise from the 
licence holder to another person (the “new owner”), and 

(b) the new owner is entered in the register maintained by the local authority under 
section 82(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) (the 
“register of landlords”). 

(2) Where this subsection applies, the HMO licence— 

(a) is to be treated as having been granted to the new owner, but 

(b) subject to sections 128 and 129, expires one month after the date on which 
ownership of the living accommodation is transferred. 

(3) Where the condition in subsection (1)(a) is satisfied but the new owner is not entered in 
the register of landlords, the HMO licence expires on the date on which ownership of 
the living accommodation is transferred.> 

Pauline McNeill 

185 After section 128, insert— 

<Material change: requirement to notify local authority 

(1) A licence holder must notify the local authority of any material change. 

(2) In subsection (1), “material change” means— 

(a) an increase in the number of tenants in the HMO to a number greater than that 
indicated as the likely maximum in the licence holder’s application for an HMO 
licence,

(b) any material change to the physical state of the HMO of a sort that is specified in 
guidance notified to licence holders by the local authority. 

(3) Notification must be made by no later than 14 days after (as the case may be)— 

(a) the increase referred to in paragraph (2)(a) has occurred, 

(b) work to make the change referred to in paragraph (2)(b) has commenced.> 

Pauline McNeill 

186 After section 128, insert— 

<Change of ownership: requirement to notify local authority

(1) Subsection (2) applies where an HMO licence has effect on the date (the “relevant 
date”) on which ownership of the living accommodation concerned is transferred by 
way of sale or otherwise from the licence holder to another person (the “new owner”). 
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(2) Where this subsection applies, the new owner must, within 14 days of the relevant date, 
notify the local authority of the change of ownership.> 

Section 130 

Malcolm Chisholm 

101 In section 130, page 64, line 9, after <holder,> insert— 

<(  ) the chief officer of the fire and rescue authority,> 

Malcolm Chisholm 

102 In section 130, page 64, line 11, leave out <both the licence holder and the chief constable> and 
insert <each of them> 

Malcolm Chisholm 

103 In section 130, page 64, line 12, at end insert— 

<(  ) Where the local authority is proposing the variation, the notice required by subsection 
(4) must give the authority’s reasons for doing so.> 

Malcolm Chisholm 

104 In section 130, page 64, line 14, leave out <such> and insert <invited> 

Malcolm Chisholm 

105 In section 130, page 64, line 20, after <holder> insert <, the chief officer of the fire and rescue 
authority> 

Section 131 

Malcolm Chisholm 

106 In section 131, page 64, line 40, after <revocation,> insert— 

<(  ) the chief officer of the fire and rescue authority,> 

After section 135 

Mr John Home Robertson 

159 After section 135 insert— 

<Inquiries by local authority

Inquiries

(1) A local authority may, on its own initiative or on the basis of information received from 
any source, undertake an inquiry into whether any non-exempt living accommodation is 
an unlicensed HMO. 

(2) In subsection (1), “non-exempt living accommodation” means an HMO not exempt 
from the requirement to be licensed by virtue of section 119 or 120.> 
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Pauline McNeill 

187 After section 135 insert— 

<Powers of entry and search  

 If a justice of the peace or sheriff is satisfied by evidence on oath that there is reasonable 
ground for suspecting that an HMO which requires to be licensed under this Part is not 
so licensed, he or she may grant a warrant authorising any constable, or any person 
authorised by the local authority, to enter and search the premises.> 

After section 137 

Malcolm Chisholm 

164 After section 137, insert— 

<HMO amenity notices

(1) This section applies to any living accommodation— 

(a) which is, or which the local authority believes to be, an HMO which requires to be 
licensed under this Part (whether or not so licensed), and 

(b) which the local authority considers is not reasonably fit for occupation by the 
number of persons whom the authority knows or believes to be occupying it.  

(2) The local authority may require the owner of any living accommodation to which this 
section applies to carry out work in the living accommodation for the purposes of 
making it reasonably fit for occupation by— 

(a) the number of persons whom the authority knows or believes to be occupying it, 
or

(b) such smaller number of persons which the authority considers could be reasonably 
accommodated in it if the work is carried out. 

(3) A requirement under subsection (2) must be made by serving a notice (an “HMO 
amenity notice”) in accordance with section 142. 

(4) The notice must specify, in addition to the matters specified in section 142(9)(a) and 
(b)—

(a) the work which requires to be carried out, and 

(b) the period within which the work must be completed. 

(5) The period so specified must be a period of not less than 21 days from the date on which 
the notice takes effect within which the local authority reasonably considers that the 
work can be completed. 

(6) The HMO amenity notice may also specify particular steps which the local authority 
requires to be taken in carrying out the work required. 

(7) An HMO amenity notice may not require the owner to take any fire safety measures 
within the meaning of the Fire (Scotland) Act 2005 (asp 5).> 
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Malcolm Chisholm 

165 After section 137, insert— 

<HMO amenity notices: relevant matters

(1) In reaching a decision for the purposes of section (HMO amenity notices)(1)(b) in 
relation to any living accommodation, the local authority must have regard to— 

(a) the extent (if any) to which the living accommodation falls short of the provisions 
of building regulations, and 

(b) any defects with respect to any of the matters mentioned in subsection (2). 

(2) Those matters are— 

(a) natural and artificial lighting, 

(b) ventilation, 

(c) installations for the supply of water, gas and electricity and for sanitation, space 
heating and heating water, 

(d) personal washing facilities, and 

(e) facilities for the storage, preparation and provision of food.> 

Malcolm Chisholm 

166 After section 137, insert— 

<HMO amenity notice: revocation

(1) The local authority may revoke an HMO amenity notice if— 

(a) the living accommodation to which it relates is demolished, or 

(b) it considers that the work required by the notice is no longer necessary for the 
purpose for which the notice was served. 

(2) The local authority must give notice of any such revocation in accordance with section 
142.>

Malcolm Chisholm 

167 After section 137, insert— 

<HMO amenity notice: extension of period for completion of work

(1) The local authority may, at any time, extend the period within which any work required 
by an HMO amenity notice must be completed by such period as it considers 
reasonable.

(2) But such a period may be extended only where the local authority— 

(a) considers that satisfactory progress has been made in carrying out the work, or 

(b) has received a written undertaking from the owner stating that the work will be 
completed by a later date which the authority considers satisfactory. 

 (3) The local authority must give notice of any extension in accordance with section 142.> 
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Malcolm Chisholm 

168 After section 137, insert— 

<HMO amenity notices: further provision

Schedule (HMO amenity notices: enforcement etc.) makes further provision about HMO 
amenity notices.> 

After schedule 4 

Malcolm Chisholm 

169 After schedule 4, insert— 

<SCHEDULE 
(introduced by section (HMO amenity notices: further provision))

HMO AMENITY NOTICES: ENFORCEMENT ETC.

Carrying out of work by local authority 

1 (1) If the owner of living accommodation fails to comply with an HMO amenity notice, the 
local authority may carry out the work required by the notice. 

(2) The local authority may not carry out any work authorised by sub-paragraph (1) 
unless—

(a) the period within which the work requires to be carried out has ended, or 

(b) the owner has given notice to the local authority— 

(i) of being unable to comply with the HMO amenity notice because of a lack 
of necessary rights (of access or otherwise) despite having taken reasonable 
steps for the purposes of acquiring those rights, or 

(ii) stating that the owner considers that carrying out the work required is likely 
to endanger any person. 

Evacuation

2 (1) Where the local authority— 

(a) is authorised by this schedule to carry out work in living accommodation, and 

(b) considers that doing so is likely to endanger the occupant of any land or premises, 

  it must require that occupant to move from the land or premises. 

(2) A requirement under sub-paragraph (1) must be made by serving a notice on the 
occupant specifying— 

(a) by reference to the work which the local authority is authorised to carry out, the 
reason why the occupant is required to move, and 

(b) the period, beginning not less than 14 days after the date on which the notice is 
served, within which the occupant must move. 

(3) A requirement under sub-paragraph (1) ceases to have effect if— 

(a) the sheriff refuses to grant a warrant under paragraph 3(4) in relation to it, or 

(b) the work concerned is completed. 
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Warrants for ejection 

3 (1) Where an occupant has not complied with a requirement under paragraph 2, the local 
authority may, by summary application, apply to the sheriff for a warrant for the 
ejection of the occupant from the land or premises in question. 

(2) No such application may be made before the expiry of the period specified in the notice 
served under paragraph 2(2). 

(3) On such an application, the sheriff may require the service of a further notice on the 
occupant.

(4) The sheriff may, if satisfied that the occupant is likely to be endangered by the carrying 
out of the work concerned, grant a warrant of ejection requiring the occupant to move 
from the land or premises in question, within such period as the sheriff may determine, 
until the work is completed. 

(5) Such a warrant— 

(a) may be made subject to such other conditions (including conditions with respect 
to payment of rent) as the sheriff thinks just and equitable, but 

(b) where a further notice is served under sub-paragraph (3), may not require the 
occupant to move before the day which is 14 days after service of that notice. 

(6) No such warrant may require a person to move from any living accommodation which is 
that person’s only or main residence unless the sheriff is satisfied that suitable 
alternative living accommodation on reasonable terms will be available to that person. 

(7) The reference in sub-paragraph (6) to suitable alternative living accommodation is a 
reference to accommodation which is suitable for occupation by the resident and any 
other person whose only or main residence would, but for the location of that other 
person’s place of work or of any educational institution which the person attends, be the 
accommodation concerned. 

(8) The sheriff’s decision on the application is final. 

(9) Refusal by the sheriff to grant any warrant sought under this paragraph does not affect 
the validity of the HMO amenity notice in relation to which the warrant was sought. 

(10) Nothing in the Rent (Scotland) Act 1984 (c.58) or in Part 2 of the Housing (Scotland) 
Act 1988 (c.43) restricts the power of a local authority to apply for, or the power of the 
sheriff to grant, a warrant under sub-paragraph (4). 

Unlawful occupation etc. 

4 (1) A person commits an offence if the person, knowing that a requirement under paragraph 
2(1) has effect in relation to any land or premises— 

(a) occupies it or them, or 

(b) permits such occupation. 

(2) A person guilty of an offence under sub-paragraph (1) is liable, on summary conviction, 
to a fine not exceeding level 5 on the standard scale or to imprisonment for a term not 
exceeding 3 months or to both.  

(3) It is not an offence under sub-paragraph (1)— 
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(a) for a person to continue to occupy any land or premises which that person 
occupied on the day on which the requirement under paragraph 2(1) is made, or 

(b) to permit such a person to continue occupation. 

Listed buildings etc. 

5 (1) This paragraph applies to a building which is— 

(a) included in a list of buildings of special architectural or historic interest, being a 
list compiled or approved under section 1 of the Planning (Listed Buildings and 
Conservation Areas) (Scotland) Act 1997 (c.9) (“the 1997 Act”), 

(b) subject to a building preservation notice under section 3 of the 1997 Act, or 

(c) one to which section 66 of the 1997 Act (control of demolition in conservation 
areas) applies. 

(2) The local authority must, before it carries out any work in any living accommodation 
which is, or which forms part of, a building to which this paragraph applies in pursuance 
of paragraph 1, consult— 

(a) the Scottish Ministers, 

(b) the planning authority (where the planning authority is not the local authority), 
and

(c) such other persons as the local authority thinks fit. 

(3) Any requirement under section (HMO amenity notices)(2) to carry out work in or in 
relation to a building to which this paragraph applies has effect only in so far as it is not 
inconsistent with any provision of the 1997 Act. 

Recovery of expenses etc. 

6 (1) The local authority may recover any expenses it incurs in carrying out any work 
authorised by paragraph 3 from the owner of the living accommodation concerned. 

(2) Sub-paragraph (1) entitles the local authority to recover— 

(a) any administrative expenses incurred by it in connection with the act to which the 
expenses relate or, as the case may be, with the making of the payment, and 

(b) interest, at such reasonable rate as it may determine, from the date when a demand 
for payment is served until the whole amount is paid. 

(3) Notice of any decision to demand recovery of expenses under this paragraph must be 
given in accordance with section 142. 

(4) That notice may include, in addition to the matters specified in section 142(9)(a) and (b), 
a declaration by the local authority that any sums recoverable under this paragraph are to 
be payable by instalments. 

Certification 

7 (1) A person who is required to carry out work by an HMO amenity notice may apply to the 
local authority for certification that the work has been completed. 

(2) An application under this paragraph is not competent unless the applicant has paid any 
expenses demanded by the local authority under paragraph 6 in relation to that work. 
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(3) The local authority must grant the certificate applied for if satisfied that the work 
required by the notice has been completed. 

(4) Notice of any decision to refuse such an application must be given in accordance with 
section 142. 

Registration

8  The local authority must keep a written record of each HMO amenity notice which 
relates to living accommodation which is not a building.> 

After section 137 

Malcolm Chisholm 

170 After section 137, insert— 

<Power of local authority to carry out or arrange work

A local authority may carry out, or arrange for the carrying out of, any work which any 
other person is required under section 137(2) or (HMO amenity notices)(2) to carry out 
(but only by agreement with, and at the expense of, that other person).> 

Malcolm Chisholm 

171 After section 137, insert— 

<Effect of person moving from living accommodation

(1) Where— 

(a) a person moves from any living accommodation for the purposes of enabling any 
person to carry out any work required under section 137(2) or (HMO amenity 
notices)(2) (whether in pursuance of a requirement under paragraph 2(1) of 
schedule (HMO amenity notices: enforcement etc.) or a warrant under paragraph 
3(4) of that schedule or otherwise), and 

(b) that person resides in the living accommodation under a tenancy or occupancy 
arrangement, 

  the tenancy or occupancy arrangement, if that person so chooses, is to be taken not to 
have terminated, varied or altered by reason of that person moving. 

(2) If a person who has so moved resumes lawful occupation, the same terms apply (except 
so far as otherwise agreed) in respect of that occupation as applied in respect of the 
previous occupation. 

(3) In this section “lawful occupation” means occupation which is not an offence under 
paragraph 4 of schedule (HMO amenity notices: enforcement etc.).>

Malcolm Chisholm 

172 After section 137, insert— 

<Obstructions etc.
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(1) This section applies if, after receiving notice of the intended action, any person prevents 
or obstructs any other person from doing anything which that other person is by or under 
section 137(2), (HMO amenity notices)(2) or (Power of local authority to carry out or 
arrange work) or schedule (HMO amenity notices: enforcement etc.) required, 
authorised or entitled to do. 

(2) Where this section applies, the sheriff may order the person who prevented or obstructed 
another person to permit that other person to do all things which the other person 
reasonably requires to do for the purposes of— 

(a) complying with any requirement imposed under section 137(2) or (HMO amenity 
notices)(2) or schedule (HMO amenity notices: enforcement etc.), or 

(b) doing anything which that other person is by or under section 137(2), (HMO 
amenity notices)(2) or (Power of local authority to carry out or arrange work) or 
schedule (HMO amenity notices: enforcement etc.) authorised or entitled to do. 

(3) Any person who fails to comply with such an order is guilty of an offence and liable on 
summary conviction to a fine not exceeding level 3 on the standard scale. 

(4) This section does not apply in relation to rights conferred by Part 7.> 

Pauline McNeill 

188 After section 137 insert— 

<Power to close an unlicensed HMO 

(1) Where a local authority is satisfied that land or premises is— 

(a) an HMO which requires to be licensed under this Part, and  

(b) is not so licensed,  

it may issue a preliminary closure notice to the owner. 

(2) Unless, within 28 days of the preliminary closure notice being issued, the owner has— 

(a) applied for an HMO licence, or 

(b) produced evidence sufficient to satisfy the local authority that— 

(i) the land or premises is not an HMO, 

(ii) the land or premises is an HMO exempt from the requirement to be 
licensed under this Part, or 

(iii) the owner has a valid HMO licence for the land or premises, 

the local authority may, subject to subsection (3), issue the owner with a final closure 
notice.

(3) Before issuing a final closure notice, the local authority must have regard to the welfare 
of any occupants of the land or premises, and the availability of alternative 
accommodation. 

(4) After issuing a final closure notice, the local authority must take reasonable steps to 
ensure that any occupants of the HMO are informed promptly of its decision. 

(5) A final closure notice takes effect 14 days after being issued. 

(6) Where a final closure notice takes effect, the local authority may authorise any person to 
take reasonable steps to secure that the land or premises is no longer being used as an 
HMO.> 
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Section 138 

Malcolm Chisholm 

145 In section 138, page 68, line 30, at end insert <, or 

(  ) the licence holder authorises any person who is not specified as the licence 
holder’s agent in the HMO licence to do anything which directly permits or 
facilitates the occupation of the living accommodation concerned as an HMO 
which requires to be licensed under this Part.> 

Pauline McNeill 

189 In section 138, page 68, line 33, at end insert— 

<(3A) A licence holder who fails to notify a local authority under section (Material change: 
requirement to notify local authority) or (Change of ownership: requirement to notify 
local authority) commits an offence.> 

Malcolm Chisholm 

146 In section 138, page 68, line 37, after <when> insert— 

<(i)>

Malcolm Chisholm 

147 In section 138, page 68, line 38, after <licensed> insert <, or 

(ii) an HMO licence does not authorise the person to do so,> 

Malcolm Chisholm 

148 In section 138, page 68, line 40, at end insert— 

<(4A) An agent specified in an HMO licence commits an offence if the agent, without 
reasonable excuse, causes any condition included in the HMO licence to be breached at 
any time during which the living accommodation concerned is an HMO which requires 
to be licensed under this Part.>  

Section 140 

Malcolm Chisholm 

149 In section 140, page 70, line 4, leave out <(4)(a)> and insert <(4)(a)(i)> 

Pauline McNeill 

190* In section 140, page 70, line 5, at end insert <or twice the cost of an HMO licence in the local 
authority area (whichever is the higher),> 

Malcolm Chisholm 

150 In section 140, page 70, line 6, after <(3),> insert <(4)(a)(ii),> 
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Malcolm Chisholm 

151 In section 140, page 70, line 6, after <(4)(b)> insert <, (4A)> 

Pauline McNeill 

191 In section 140, page 70, line 7, leave out <3> and insert <5> 

Pauline McNeill 

192 In section 140, page 70, line 7, at end insert— 

<( ) in the case of an offence under subsection (3A) of that section a fine not 
exceeding level 3 on the standard scale.> 

Section 141 

Malcolm Chisholm 

152 In section 141, page 70, line 15, at end insert <nor an agent acting for that owner)> 

Malcolm Chisholm 

153 In section 141, page 70, line 20, leave out from <disqualify> to <concerned> and insert <where 
the convicted person is the owner of the living accommodation concerned, disqualify the owner> 

Malcolm Chisholm 

154 In section 141, page 70, line 23, at end insert— 

<(  ) where the convicted person acted as agent for the owner of the living 
accommodation concerned, disqualify the convicted person (and, where the 
convicted person is not an individual, any director, partner or other person 
concerned in the management of the convicted person) from being able to act as 
agent for any licence holder for such period not exceeding 5 years as may be 
specified in the order.> 

Section 142 

Malcolm Chisholm 

107 In section 142, page 71, line 9, at end insert <or 

(i) to revoke a requirement under section 137(2).> 

Malcolm Chisholm 

173 In section 142, page 71, line 9, at end insert— 

<(j) to serve an HMO amenity notice, 

(k) to revoke an HMO amenity notice, 

(l) to extend the period within which the work required by an HMO amenity notice 
must be completed, 
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(m) to demand recovery of expenses under paragraph 6 of schedule (HMO amenity 
notices: enforcement etc.), or 

(n) to refuse to grant a certificate under paragraph 7 of schedule (HMO amenity 
notices: enforcement etc.).>

Malcolm Chisholm 

108 In section 142, page 71, line 12, after <holder,> insert— 

<(  ) the chief officer of the fire and rescue authority,> 

Malcolm Chisholm 

109 In section 142, page 71, line 29, after <(h)> insert <or (i)> 

Malcolm Chisholm 

110 In section 142, page 71, line 32, after <concerned,> insert— 

<(  ) the chief officer of the fire and rescue authority,> 

Malcolm Chisholm 

174 In section 142, page 71, line 33, at end insert— 

<(7A) The local authority must serve notice of a decision falling within paragraph (j), (k) or (l) 
of that subsection on— 

(a) the owner and occupier of the living accommodation concerned, 

(b) the chief constable, 

(c) the chief officer of the fire and rescue service, 

(d) any creditor holding a standard security over the living accommodation, 

(e) any person who, directly or indirectly, receives rent in respect of the living 
accommodation, and 

(f) any other person appearing to the local authority to have an interest in the living 
accommodation. 

(7B) Failure to comply with any of paragraphs (d) to (f) of subsection (7A) does not 
invalidate a notice if the local authority, after exercising its powers under section 160(1), 
is not aware of the existence of the person on whom the notice should have been served. 

(7C) The local authority must serve notice of a decision falling within paragraph (m) or (n) of 
subsection (1) on the owner of the living accommodation concerned.> 

Section 143 

Malcolm Chisholm 

111 In section 143, page 72, line 21, after <varied> insert <, or requirement made,> 

Malcolm Chisholm 

112 In section 143, page 72, line 25, after <variation> insert <or requirement> 
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Malcolm Chisholm 

175 In section 143, page 72, line 26, at end insert— 

<(  ) The sheriff may not determine the appeal in a manner described in subsection (6)(b) 
where the decision appealed against is a decision to serve an HMO amenity notice.> 

Section 144 

Malcolm Chisholm 

155 In section 144, page 73, line 20, at end insert— 

<(  ) the name of any agent specified in the application,> 

Cathie Craigie 

202 In section 144, page 73, line 29, leave out <security> and insert <welfare> 

Cathie Craigie 

203 In section 144, page 73, line 30, after <or> insert— 

<(  ) the security of any> 

Section 145 

Malcolm Chisholm 

113 In section 145, page 74, line 8, at end insert— 

<(  ) specify circumstances in which fees are to be refunded.> 

Section 148 

Malcolm Chisholm 

114 In section 148, page 75, line 3, after <holder,> insert— 

<( ) the chief officer of the fire and rescue authority,> 

After section 148 

Malcolm Chisholm 

156 After section 148, insert— 

<Agents

(1) Where the local authority serves a notice on an applicant or licence holder under this 
Part (except section 136), the local authority must serve a copy of the notice (and any 
documents accompanying it) on any agent specified in the application or, as the case 
may be, the HMO licence. 

(2) But service under subsection (1) does not entitle the agent to make representations or 
appeal any decision under this Part except on behalf of the applicant or licence holder.> 
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Section 149 

Malcolm Chisholm 

115 In section 149, page 75, line 13, at end insert— 

 <“chief officer of the fire and rescue authority”, when referred to in relation to any 
living accommodation, means the chief officer of the relevant authority (as 
defined by section 6 of the Fire (Scotland) Act 2005 (asp 5)) for the area in which 
the living accommodation is situated,> 

Section 155 

Patrick Harvie 

163 In section 155, page 81, line 15, at end insert— 

<(  ) in subsection (2)(b), after “origins” insert “, religion or belief, sexual orientation, 
age”>

After section 155 

Malcolm Chisholm 

194 After section 155, insert— 

 <Amendment of Housing (Scotland) Act 1988 

After subsection (6) of section 18 (orders for possession of a house let on an assured 
tenancy) of the Housing (Scotland) Act 1988 (c.43), insert— 

“(6A) Nothing in subsection (6) above affects the sheriff’s power to make an order 
for possession of a house which is for the time being let on an assured tenancy, 
not being a statutory assured tenancy, where the ground for possession is 
Ground 15 in Part II of Schedule 5 to this Act.”>  

Malcolm Chisholm 

195 After section 155, insert— 

<Other amendments of Antisocial Behaviour etc. (Scotland) Act 2004

(1) The Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) is amended as follows. 

(2) In section 82 (registers of certain landlords), subsection (2) is repealed. 

(3) In section 83(1) (information to be specified in an application for registration)— 

(a) the word “and” which follows paragraph (c) is repealed, 

(b) after paragraph (c) insert— 

“(ca) the address to which correspondence with the relevant person should be 
directed; and”. 

(4) In section 84(5) (information to be stated in an entry in register), for “(c)” substitute 
“(ca)”. 

(5) After section 88 insert— 
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 “88A Access to register 

(1) Each local authority shall, on the application of any person (“the applicant”), in 
relation to— 

(a) a particular house, provide the applicant with— 

(i) the name of the owner included in its register by virtue of section 
83(1)(a) or 87(2); 

(ii) the name of any person who acts for the owner in relation to a 
lease or occupancy arrangement to which the house is subject 
included in its register by virtue of section 83(1)(c), 87(2) or 88(2); 
and

(iii) the address to which correspondence with the relevant person 
should be directed included in its register by virtue of section 
83(1)(ca) or 87(2); 

(b) a particular person, confirm to the applicant whether that other person is 
registered in its register. 

(2) A local authority may, on the application of any person, provide that person 
with such other information from its register as it thinks appropriate. 

(3) Information provided under subsection (2) may be provided subject to such 
conditions as the local authority thinks appropriate. 

(4) Despite subsection (1), a local authority may withhold information where it 
considers that providing the information would be likely to jeopardise— 

(a) the safety or welfare of any person; or 

(b) the security of any premises.”. 

 (6) In section 93(5) (circumstances in which offence is not committed)— 

(a) the word “but” which follows paragraph (a) is repealed, 

(b) after paragraph (a), insert— 

“(aa) the local authority has not, during the year which immediately preceded 
the making of the application, refused to enter the relevant person in 
pursuance of an earlier application under section 83; 

(ab) the application is accompanied by the fee determined under section 
83(2); and”. 

(7) In section 97(7) (circumstances in which tenant is not required to pay sums), for “sheriff 
principal” substitute “court hearing the appeal”.> 

Mary Scanlon 

176 After section 155, insert— 

<Amendments to the Antisocial Behaviour etc. (Scotland) Act 2004: employee etc. 
housing

(1) The Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) is amended as follows. 

(2) In section 81 (interpretation of provisions concerning antisocial behaviour notices), after 
subsection (3)(b) insert— 
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“(ba) it is living accommodation occupied by a person under that person’s 
terms of employment;  

(bb) it is a house provided as part of a tenancy under the Agricultural 
Holdings (Scotland) Act 1991 (c.55), The Agricultural Holdings 
(Scotland) Act 2003 (asp 11), the Crofters (Scotland) Act 1993 (c.44) or 
the Small Landholders (Scotland) Acts 1886 to 1931,”

(3) In section 83 (application for regulation as landlord), after subsection (6)(b) insert— 

“(ba) the house is living accommodation occupied by a person under that 
person’s terms of employment,”> 

Patrick Harvie 

160 After section 155, insert— 

<PART

THE MANAGEMENT STANDARD

The management standard 

(1) A landlord meets the management standard if— 

(a) a rent record is provided, and receipted, in all circumstances where rent is paid, 

(b) the landlord gives the tenant 24 hours notice in writing of his or her intention to 
enter the property, 

(c) where the tenancy is an assured or short assured tenancy, a written tenancy 
agreement setting out the terms of the lease is provided to the tenant, 

(d) the written tenancy sets out in clear, fair and lawful terms, the terms of the lease, 

(e) the tenancy agreement is properly executed by the signatures of the landlord (or 
agent) and tenant, and one witness who includes his or her address, 

(f) the landlord does not charge the tenant for drawing up a tenancy agreement, 

(g) the name and address of the landlord or agent is included in the agreement, 

(h) the landlord does not charge a tenant for placing the tenant’s name on an 
accommodation list, 

(i) the deposit for the property is less than two months rent. 

(2) The Scottish Ministers, must by regulations, make provision— 

(a) allowing tenants to apply to the private rented housing panel alleging a breach of 
the management standard, 

(b) for the panel to refer appropriate applications to a private rented housing 
committee to determine whether the landlord is in breach of the standard, and  

(c) for the committee, if it so determines, to require the landlord to take steps to 
rectify any breach. 

(3) Regulations under subsection (2) must permit the committee, where it determines that 
the landlord has not taken any specified steps to rectify a breach of the management 
standard within a specified time to— 
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 (a) serve notice of the failure on the relevant local authority (such notice to be treated 
as material falling within section 85(4) of the Antisocial Behaviour etc. (Scotland) 
Act 2005 (asp 08)), and 

 (b) make a order having the same effect as a rent relief order, as set out in section 
27(1) of this Act (section 27(3) applying to that order as it would to a rent relief 
order).

(4) Regulations under subsection (2) must permit the committee to revoke an order under 
subsection (3)(b) under appropriate circumstances, and in particular where the landlord 
rectifies the breach of the management standard for which the order was made (section 
27(5) of this Act applying to that revocation as it would to a revocation of a rent relief 
order).

(5) Before making regulations under subsection (2), the Scottish Ministers must consult 
such persons as they consider appropriate. 

(6) The Scottish Ministers must prepare regulations under subsection (2) so as to enable 
them to come into force on the same date as Chapter 4 of Part 1 comes into force.> 

Tricia Marwick 

196 After section 155, insert— 

<PART

EMPTY LIVING ACCOMMODATION

Statement on securing the reuse of empty living accommodation 

(1) The Scottish Ministers must, by 31 December 2007, publish a statement setting out the 
measures which they and local authorities have taken, are taking, and intend to take, for 
the purpose of ensuring, so far as reasonably practical and appropriate, that empty living 
accommodation is brought back into use. 

 (2) The statement must— 

(a) appraise potential measures for bringing empty living accommodation back into 
use (whether through the exercise of functions or powers by the Scottish Ministers 
or local authorities or by way of inducement or encouragement), 

(b) state what measures have been taken to assess the amount of empty living 
accommodation there is in each local authority, 

(c) include a summary of the reasons that cause living accommodation to be empty 
which will include information on trends in the condition and ownership of such 
accommodation,  

(d) state which functions or powers local authorities may— 

(i) use, or  

(ii) be required to use, 

 to secure the reuse of empty living accommodation, 

(e) report on any progress made by the Scottish Ministers or local authorities towards 
reducing the amount of empty living accommodation, and 

(f) report on any difficulties experienced by local authorities in seeking to secure the 
reuse of empty living accommodation. 
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(3) The Scottish Ministers must, within 4 years of the date of publication of the statement 
and at least once more within each subsequent 4 year period, publish a report stating 
what progress has been made to reduce the amount of empty living accommodation. 

(4) Each such subsequent report must comment on the effectiveness of this Part in reducing 
the amount of empty living accommodation. 

(5) Before preparing a statement or a report under this Part, the Scottish Ministers must 
consult—

(a) local authorities, and 

(b) such other persons as they think fit. 

(6) In this section, “empty living accommodation”— 

(a) means living accommodation which has not been lived in for at least six months 
(or such longer period as the Scottish Ministers may by order prescribe), but 

(b) does not include living accommodation where the landlord is— 

(i) a local authority landlord (within the meaning of section 11(3) of the 
Housing (Scotland) Act 2001 (asp 10), 

(ii) a registered social landlord (being a body registered in the register 
maintained under section 57 of that Act), 

(iii) Scottish Homes, or 

(iv) Scottish Water.> 

Patrick Harvie 

204 After section 155, insert— 

<PART

UNLAWFUL HARASSMENT AND EVICTION

Local authority functions in relation to unlawful harassment and eviction 

After section 22 (which makes the unlawful harassment or eviction of a residential 
occupier an offence) of the Rent (Scotland) Act 1984 (c.58), insert—

“22A Unlawful eviction and harassment of occupier: further provision

(1) Each local authority shall appoint one or more persons to be known as 
harassment and unlawful eviction officers. 

(2) The functions of a harassment and unlawful eviction officer are— 

(a) to investigate whether or not any offences under section 22 are being or 
have been committed, and, in particular, to take reasonable steps to 
investigate any communication received by the local authority which 
gives the authority reasonable cause to believe that such an offence may 
have been committed,  

(b) to give notice to any person specifying— 

(i) that an occupier of premises is— 

(A) a residential occupier for the purposes of section 22 of this 
Act; and

(B) has not ceased to reside in the premises, and 
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(ii) the premises the residential occupier occupies. 

(3) Such a notice may also specify conduct consisting of— 

(a) acts likely, in the opinion of the officer, to interfere with the peace or 
comfort of the residential occupier or members of the occupier's 
household, and 

(b) the withdrawal or withholding of services reasonably required, in the 
opinion of the officer, for the occupation of the premises as a residence. 

(4) A notice under subsection (2)(b) remains in force until withdrawn by a 
harassment and unlawful eviction officer. 

(5) Where, while such a notice is in force, a person to whom notice is given 
deprives the specified residential occupier from occupying the specified 
premises, that person may not, in any subsequent criminal or civil proceedings, 
seek to prove that the person believed, or would have had reasonable cause to 
believe that the occupier had ceased to occupy the premises. 

(6) Where, while such a notice is in force, a person to whom notice is given 
engages in any conduct specified by virtue of subsection (3), that person may 
not, in any subsequent criminal or civil proceedings, seek to prove that the 
person had reasonable grounds for engaging in that conduct. 

(7) But the mere fact that particular conduct was not specified in such a notice by 
virtue of subsection (3) may not be taken as establishing, in any criminal or 
civil proceedings, that the person to whom such notice was given— 

(a) did not know, or  

(b) would not have had had reasonable cause to believe,  

that that conduct would have been likely to cause any residential occupier to 
give up the occupation of the whole or part of the premises or to refrain from 
exercising any right or pursuing any remedy in respect of the whole or part of 
the premises. 

(8) The Scottish Ministers may prescribe by regulations any further information to 
be specified in a notice under subsection (2)(b).”>  

Section 156 

Malcolm Chisholm 

117 In section 156, page 82, line 34, at end insert— 

<(  ) the living accommodation is an HMO which requires to be licensed under 
Part 4,> 

Malcolm Chisholm 

177 In section 156, page 83, line 2, at end insert— 

<(  ) to serve an HMO amenity notice, 

(  ) an HMO amenity notice has been complied with, 

(  ) to grant a certificate under paragraph 7 of schedule (HMO amenity notices: 
enforcement etc.) in relation to work required by an HMO amenity notice.> 
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Malcolm Chisholm 

178 In section 156, page 83, line 15, at end insert <or an HMO amenity notice,> 

Section 158 

Malcolm Chisholm 

161 In section 158, page 84, line 9, after <any> insert <land or> 

Malcolm Chisholm 

162 In section 158, page 84, line 17, after <the> insert <land or> 

After section 159 

Patrick Harvie 

1 After section 159, insert— 

<PART

ENERGY EFFICIENCY

Energy efficiency of residential accommodation 

(1) The Scottish Ministers must take reasonable steps to ensure that the general level of 
energy efficiency of residential accommodation has increased— 

(a) by 2010, by at least 20 per cent compared with the general level of such energy 
efficiency in 2000; and 

(b) by 2020, by at least a further 20 per cent compared with the general level of such 
energy efficiency in 2010. 

(2) The Scottish Ministers must produce a strategy (to be known as the “domestic energy 
efficiency strategy”) setting out the measures which they will take to ensure the targets 
mentioned in subsection (1) are achieved. 

(3) The Scottish Ministers must report to the Scottish Parliament on progress and review the 
strategy referred to in subsection (2) every five years. 

(4) In this section, “residential accommodation” has the meaning given by section 1 of the 
Home Energy Conservation Act 1995 (c.10).> 

Helen Eadie 

193 After section 159, insert— 

<PART

MISSIVES FOR NEW BUILD HOUSING: RIGHT TO RESCIND

Missives for new build housing: right to rescind  

(1) Missives agreed between a seller and a purchaser of new build housing must—  

(a) set out a designated entry date, 
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(b) provide that where the purchaser is unable to take possession of the property 
within 30 days of that date owing to the property not being in a fit state, the 
purchaser may give the seller notice in writing of the purchaser’s intention to 
rescind the contract, 

(c) provide that such rescission shall take effect within 14 days (or such later period 
as may be specified in the written notice) of the notice being given, unless, within 
that period, the property becomes of a fit state for the purchaser to take 
possession, 

(d) provide that when such rescission takes effect, the seller must return any monies 
paid by the purchaser to secure the property with interest calculated at 4% above 
the Bank of England base rate for the period dating from the signature of the 
contract,

(e) provide that all expenditure necessarily incurred by the purchaser during the 
period referred to in subsection (2) as a result of the property not being in a fit 
state shall be reimbursed by the seller. 

(2) That period is the period between the designated entry date and the date when— 

(a) the property becomes of a fit state for the purchaser to take possession, or 

(b) the contract is rescinded in accordance with subsection (1)(c) above, 

(whichever of the dates mentioned in paragraphs (a) and (b) is the earlier).>  

Before section 160 

Malcolm Chisholm 

118 Before section 160, insert— 

<Equal opportunities 

(1) The Scottish Ministers and local authorities must perform the functions given to them by 
this Act in a manner which encourages equal opportunities and in particular the 
observance of the equal opportunity requirements. 

(2) “Equal opportunities” and “equal opportunity requirements “ have the same meanings in 
this section as they have in Section L2 of Part 2 of Schedule 5 to the Scotland Act 1998 
(c.46).>

Section 160 

Malcolm Chisholm 

119 In section 160, page 85, line 38, at end insert— 

<( ) Where a notice under subsection (1) is served on a person who appears to the local 
authority to be occupying land or premises, the notice may also require the person to 
disclose the relationship (if any) between that person and any other occupants.> 

Section 161 

Malcolm Chisholm 

120 In section 161, page 87, line 18, after <premises> insert <or other living accommodation> 
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Malcolm Chisholm 

121 In section 161, page 87, line 24, after <premises> insert <or other living accommodation> 

Malcolm Chisholm 

122 In section 161, page 87, line 25, at end insert <or other living accommodation> 

Section 165 

Malcolm Chisholm 

123 In section 165, page 88, line 28, after <119(2)> insert <or 120(1),> 

Malcolm Chisholm 

129 In section 165, page 88, line 33, leave out <sections 74(1) and 76(6)> and insert <section 70(2A), 
74(1), 76(6), 88(4), 96(2), 101(1), 102, 108(4) or (Tenancy deposit schemes: regulatory 
framework)(1)> 

Schedule 5 

Malcolm Chisholm 

124 In schedule 5, page 105, line 33, leave out from <“sections> to end and insert <the words from 
“sections” to “8” substitute “section 121”.> 

Malcolm Chisholm 

179 In schedule 5, page 106, line 19, at end insert— 

<Building (Scotland) Act 2003 (asp 8)

  Section 24 (duty to keep building standards register) of the Building (Scotland) Act 
2003 is amended as follows. 

  In subsection (1)— 

(a) the word “and” which follows paragraph (b) is repealed, 

(b) after paragraph (c) insert “, and 

(d) work notices served under section 30, demolition notices served under 
section 33, and HMO amenity notices (insofar as they relate to buildings) 
served under section (HMO amenity notices), of the Housing (Scotland) 
Act 2005 (asp 00)”. 

  In subsection 2(a), for “(c)” substitute “(d)”.> 

Malcolm Chisholm 

157 In schedule 5, page 106, line 22, at end insert— 

<Fire (Scotland) Act 2005 (asp 5) 

In section 78(5)(a) of the Fire (Scotland) Act 2005, for the words from “as” to 
“required” substitute “which requires to be licensed under Part 4 of the Housing 
(Scotland) Act 2005 (asp 00)”.> 
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Schedule 6 

Malcolm Chisholm 

125 In schedule 6, page 107, line 13, leave out <and 108 to 113> and insert <, 108 to 113, 120(6) and 
124(4)>

Cathie Craigie 

205 In schedule 6, page 107, leave out line 14 and insert <Sections 152 to 160 and 166 to 190> 

Malcolm Chisholm 

126 In schedule 6, page 108, line 2, column 2, at beginning insert <In paragraph 18 of Part 2 of 
Schedule 5, the words from second “and” to the end of that paragraph.> 

Malcolm Chisholm 

158 In schedule 6, page 108, line 17, at end insert— 

<Fire (Scotland) Act 2005 (asp 5)   Section 78(5)(f)> 

Section 168 

Malcolm Chisholm 

180 In section 168, page 89, line 30, at end insert— 

 <“building regulations” means any enactments, byelaws, rules or regulations or 
 other provisions under whatever authority made, relating to the construction of 
 new buildings or the laying out of and construction of new roads which are for the 
 time being in force in relation to the land or premises concerned,> 

Malcolm Chisholm 

181 In section 168, page 89, line 36, at end insert— 

 <“HMO amenity notice” has the meaning given in section (HMO amenity 
 notices)(2),> 

Mary Scanlon 

182 In section 168, page 91, leave out lines 15 and 16 

Malcolm Chisholm 

13 In section 168, page 91, line 15, leave out <worker employed in agriculture> and insert <person> 

Malcolm Chisholm 

14 In section 168, page 91, leave out lines 23 and 24 
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Scottish Parliament 

Communities Committee 

Wednesday 2 November 2005 

[THE CONVENER opened the meeting at 09:31] 

Housing (Scotland) Bill: Stage 2 

The Convener (Karen Whitefield): I welcome 
everyone to the 26th meeting in 2005 of the 
Communities Committee and remind everyone 
that mobile phones should be turned off. 

Item 1 is consideration of the Housing (Scotland) 
Bill at stage 2—this is our fourth day of 
deliberations. I welcome Johann Lamont, the 
Deputy Minister for Communities, who is 
accompanied by Archie Stoddart of the bill team, 
Roger Harris and Jean Waddie of the private 
sector housing team, Edythe Murie of the office of 
the solicitor to the Scottish Executive, and 
Matthew Lynch of the office of the Scottish 
parliamentary counsel. I am grateful to the minister 
and her officials for joining us today. 

The first question is to ask the committee 
whether section 117 is agreed to. 

Section 117 agreed to. 

Section 118—Meaning of “house in multiple 
occupation” 

The Convener: Amendment 197, in the name of 
Cathie Craigie, is in a group on its own. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): The purpose of amendment 197 is to assist 
local authorities in establishing that a property that 
is a house in multiple occupation is the main 
residence of its occupants. Currently, local 
authorities face significant enforcement difficulties 
in proving that a residence is someone’s only or 
principal residence. As a consequence, some 
landlords use those difficulties as a mechanism to 
evade HMO licensing. In doing so, they put the 
health, safety and welfare of tenants at risk. In 
addition, compliant landlords perceive those 
individuals as being able to flout the law without 
prosecution. 

Landlords attempt to evade licensing through 
regular rotation of occupants, to prevent their 
being in one place for any period of time, and 
through calling the properties short-term lets. They 
advise tenants not to open the door to the 
authorities, not to allow access without a warrant 
and not to provide any information to the 
authorities during visits. When detected, the 
landlords move the occupants, who are potential 

witnesses in any prosecution that may be brought. 
When they do so, it makes it difficult for local 
authorities to trace the occupants, which makes 
judicial proceedings extremely difficult. 

Amendment 197 would give local authorities the 
scope to deal with such situations. I ask the 
minister carefully to consider the improvement to 
the bill if it were accepted. 

With the convener’s permission, I will pass to the 
minister a series of photographs that she might be 
interested in. They clearly show that, in this 
particular case, the houses are in multiple 
occupation. However, although neighbours 
reported the landlord in question to the local 
authority and, indeed, want to give evidence 
against him, they have not been able to get 
enough information from tenants to be able to 
track him down and take legal action. 

I move amendment 197. 
Patrick Harvie (Glasgow) (Green): I hope that, 

in closing, Cathie Craigie will explain in more detail 
why she thinks that amendment 197 is the right 
way to address this problem. She says that it is 
sometimes difficult to prove that a property is 
someone’s sole or main residence and appears to 
suggest that the lease or occupancy arrangements 
should be taken as proof of that. However, that is 
clearly not the case. For example, although a 
couple might live together in a flat, one might keep 
his or her previous flat in case things go wrong. 
The lease for the flat—or, for that matter, the room 
in an HMO—might exist, but it is clearly not their 
main or only residence. 

The Deputy Minister for Communities 
(Johann Lamont): I note Cathie Craigie’s 
comments and photographs. I acknowledge the 
important concerns and issues that lie behind 
amendment 197 and I appreciate local authorities’ 
problems in dealing with landlords who claim that 
their accommodation is not its occupiers’ main 
residence. Although such properties offer some of 
the worst conditions and must be tackled, I am not 
convinced that the amendment would help local 
authorities in that respect. 

The main residence is included as a criterion for 
HMO licensing to ensure that the bill does not 
catch tourist accommodation and other short-term 
arrangements. Without such a restriction, 
occupancy arrangements could cover a very wide 
range of situations—from a tied cottage that has 
been occupied for many years, to a holiday home 
or caravan that is rented for a year but is only 
occupied at weekends, to a room where someone 
on call sleeps over. To presume that all 
accommodation is its occupiers’ main residence 
until it can be shown to be otherwise could divert 
local authorities’ resources into investigating all 
sorts of accommodation that would prove not to be 
HMOs. 
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Amendment 197 would also not change 
situations in which, despite the owner’s claims to 
the contrary, the accommodation is a main 
residence. It might cause the burden of proof to 
shift but, in the end, a local authority has to be 
confident that if such a matter comes to court it 
can prove that the accommodation is the 
occupier’s main residence against all the owner’s 
arguments that it is not. 

Although there have been calls for the Scottish 
Executive to provide more guidance on how to 
determine a person’s main residence, we have not 
yet found any practical ways of doing so. 
However, we are always happy to consider new 
possibilities; perhaps Cathie Craigie and I could 
discuss the matter further. 

Legal interpretation is a matter for the courts, so 
any advice that we might give would necessarily 
be qualified. Because of the danger of creating 
further loopholes, I am particularly wary of 
including specific criteria in the bill; after all, we are 
talking about only a tiny minority of landlords, 
although that group will exploit any hole to escape 
their responsibilities. We should rely on the courts 
to judge each case on its own. 

In most cases, local authorities and landlords 
know when accommodation really is a person’s 
main residence, so I am not persuaded that 
treating all occupancy agreements as documents 
that establish main residence would help 
authorities to enforce licensing. Local authorities 
need to have confidence in their own judgment, 
and to report landlords who try to evade the 
system for prosecution. 

I ask Cathie Craigie to seek to withdraw 
amendment 197. 

The Convener: I invite Cathie Craigie to wind 
up and to say whether she wishes to press her 
amendment. 

Cathie Craigie: I thank the minister for her 
response. I appreciate that she takes the situation 
seriously and I accept that we are probably talking 
about a minority of landlords who flout the law or 
use loopholes to evade registration. The pictures 
that I passed to the minister today show that rogue 
landlords—for want of a better phrase—are those 
who are likely to cause danger to their tenants. 
They could be the landlords of the types of 
premises where tragedies happen. I accept that 
the wording of amendment 197 is perhaps not 
exactly as the Executive would expect it to be, but 
I ask the minister to consider the matter again 
between now and stage 3. The Executive could 
perhaps find an appropriate form of words, or 
concede to firmer guidance so that local 
authorities can go to court and take proceedings 
against rogue landlords. 

On what Patrick Harvie said, a couple who are 
renting a flat will probably not be covered by HMO 

licensing, so I do not understand his point. 

In the light of the minister’s indication that she 
would look at the matter again between stages 2 
and 3, I would be happy not to move— 

The Convener: You have moved your 
amendment, so you must seek to withdraw it. 

Cathie Craigie: I would be happy to withdraw 
my amendment. One of those days I will get this 
right. 

Amendment 197, by agreement, withdrawn. 

Section 118 agreed to. 

Sections 119 to 122 agreed to. 

Schedule 4 
APPLICATIONS FOR HMO LICENCES: PROCEDURE 

The Convener: Amendment 136, in the name of 
the minister, is grouped with amendments 137 to 
156. 

Johann Lamont: This group of amendments 
deals with the treatment of a landlord’s agent in 
HMO licensing. The status of agents is a key issue 
in improving standards in private rented housing. 
The bill as drafted treats an agent as subordinate 
to the owner of the property and makes the owner 
responsible for whatever is done on his or her 
behalf, but many landlords use agents to manage 
their properties and we rely on professional agents 
to ensure that legal requirements are met. It is 
also often the agent, rather than the owner, who 
has direct contact with tenants. The provisions of 
the Antisocial Behaviour etc (Scotland) Act 2004 
on landlord registration require agents to be 
subject to the same process of approval as 
owners. The same issues apply in relation to HMO 
licensing. We also want to ensure that there can 
be effective co-ordination between registration and 
licensing. For those reasons the amendments 
require that the agent must be a fit and proper 
person and that he or she will be named on the 
HMO licence. 

The amendments fall into four main themes. 
First, in the application for a licence the agent’s 
details must be included in addition to the owner’s 
details. The agent will also be named on the notice 
of application and in the register of licences that is 
held by the local authority. 

Amendments 141 to 144 are the core of the 
issue. They provide that a local authority must 
refuse to grant an HMO licence if either the 
applicant or any agent who is specified in the 
application is disqualified or is not a fit and proper 
person to operate an HMO. We will provide for 
relevant offences if an agent is used who is not 
named in the licence. An agent will also be held 
responsible if he or she causes any condition of 
the licence to be breached. If convicted of any 
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offence, the agent can be disqualified from acting 
in relation to any HMO for up to five years. 

Amendment 156 will ensure that the agent will 
be copied into all correspondence between a local 
authority and the owner. Such notification normally 
entitles the person notified to make 
representations about the subject of the notice or 
to appeal the decision. In the case of an agent, he 
or she will be able to make representations on 
behalf of the owner, but not separately. 

I move amendment 136. 

09:45 
Tricia Marwick (Mid Scotland and Fife) (SNP): 

I welcome the minister’s amendments. The 
position of agents in relation to private rented 
accommodation has always been difficult. That the 
Executive now wants to ensure that the same 
duties and obligations that are placed on the 
owner be placed on the agent, who will be held 
responsible for any breaches of the conditions, is 
extremely welcome. It is a step forward to ensure 
that the agent properly represents the landlord in 
engaging with tenants. There have been situations 
in the past in which agents have acted 
inappropriately, but because the owner of the 
property was either unaware or turned a blind eye, 
no action was taken. 

Johann Lamont: I acknowledge the welcome 
that has been given to the amendments as well as 
the committee’s concerns about the subject in the 
past. 

Amendment 136 agreed to. 

Amendments 137 to 140 moved—[Johann 
Lamont]—and agreed to. 

The Convener: Amendment 97, in the name of 
the minister, is grouped with amendments 101 to 
110 and amendments 114 and 115. 

Johann Lamont: The amendments in the group 
all deal with who should be notified about various 
decisions about HMO licensing and what should 
be included in the notification. 

Most of the amendments—97, 101, 102, 104, 
105, 106, 108, 110, 114 and 115—add the chief 
officer of the fire and rescue authority to the list of 
people who must be notified. The Fire (Scotland) 
Act 2005, which we expect to be implemented 
before the HMO provisions come into force, will 
place all responsibility for enforcing fire safety in 
HMOs with the fire and rescue authority. The 2005 
act also provides that any conditions of licence 
relating to fire safety will have no effect and cannot 
be enforced by the licensing authority. 

However, we consider that the chief officer of 
the fire and rescue authority should be informed of 
activity in relation to HMO licences. That will help 

the fire and rescue authority to fulfil its duties by 
notifying the authority of HMOs in the area. It will 
also mean that the fire and rescue authority can 
make representations to the licensing authority, 
where necessary. 

Amendment 103 relates to variation of an HMO 
licence, which might be proposed either by the 
licence holder or the local authority. The 
amendment requires that if the variation is 
proposed by the local authority, the authority must 
tell the licence holder and other parties its reasons 
for doing so. That might be a policy matter that 
applies to all HMOs, or all HMOs of a particular 
type, or it might be in response to specific 
circumstances or complaints. It seems only fair 
that the licence holder should know the authority’s 
reasons for the variation. 

Amendments 107 and 109 deal with revocation 
of a requirement under section 137 for a licence 
holder to take action to rectify or prevent a breach 
of licence conditions. When such a requirement is 
made, the authority must notify the occupiers of 
the property as well as the licence holder, police 
and fire services. The fact that those people will be 
notified also makes them eligible to appeal against 
a local authority’s decision. 

The bill as drafted provides that only the licence 
holder be notified when the requirement under 
section 137 is revoked. It seems more appropriate 
that all parties who are notified of the requirement 
should also be notified of its revocation. An 
occupier in particular might wish to appeal on the 
basis that the problem had not been fully 
remedied, and the notice should therefore remain 
in force. That is clearly an omission from the bill, 
and amendments 107 and 109 will correct it 

I move amendment 97. 

Mary Scanlon (Highlands and Islands) (Con): 
I would like to ask for clarification about the 
notification of HMOs. At Saturday’s planning 
event, some people from St Andrews 
understandably talked about the number of 
student accommodation HMOs in the town. They 
asked whether planning authorities should have 
some say in the matter. I realise that that may 
come under different legislation, but I was 
considering it under the provisions for serving 
notice. The people from St Andrews were 
considering whether it would be possible for the 
fire authority to determine more viable and 
sustainable communities with a mix of housing 
rather than allowing almost whole streets to 
become houses in multiple occupation. 

Could section 137 allow planning authorities or 
even local people, perhaps under a use classes 
order, to receive notification that houses were 
being changed to homes in multiple occupation?  
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Johann Lamont: There is, to address Mary 
Scanlon’s point, a broader issue of planning and 
HMOs—we can discuss it broadly, although 
perhaps not in detail, in the amendment. The 
matter belongs more properly, however, in our 
discussions on planning and how we achieve a 
mix in communities. The Executive’s view is that 
we will not be happy to mix licensing and planning 
regimes. 

There would have to be a public notice of an 
HMO or an application for one, which would make 
local people aware of the issue. 

Amendment 97 agreed to.  

The Convener: Amendment 198, in the name of 
Cathie Craigie, is grouped with amendments 199 
to 203. 

Cathie Craigie: I will be happy to move 
amendment 198. This is a small but significant 
group of amendments. Section 122 and schedule 
4 deal with applications for HMOs. Schedule 4, 
which I seek to amend, sets out areas in which 
there might be exemptions. 

We should move the emphasis from the 
property, although that is important, to the person. 
The amendments would ensure that the concerns 
of individuals living in an area would be taken into 
account. The Scottish Council for Single 
Homeless, which drew my attention to the issue, 
has voiced particular concern. 

I move amendment 198. 

Johann Lamont: I am happy to support the 
amendments. The HMO sector often houses 
people who have support needs. The risks that 
such people might face by being identified in the 
community may not always threaten their safety 
but may have a serious effect on their welfare and 
on their opportunities to move towards more 
independent living. 

The Executive has lodged an amendment to 
include the same wording in relation to landlord 
registration. I am grateful to Cathie Craigie for 
pointing out that that should also include HMOs. 

The Convener: I invite Cathie Craigie to wind 
up. Please say whether you wish to press the 
amendments. 

Mr John Home Robertson (East Lothian) 
(Lab): I think that she might seek to withdraw 
them. 

Cathie Craigie: I am speechless—support from 
the Executive! I will press the amendments. 

Amendment 198 agreed to. 

Amendments 199 to 201 moved—[Cathie 
Craigie]—and agreed to. 

Schedule 4, as amended, agreed to. 

Section 123—Suitability of applicants 

Amendments 141 to 144 moved—[Johann 
Lamont]—and agreed to. 

Section 123, as amended, agreed to. 

Section 124—Suitability of living 
accommodation 

The Convener: Amendment 38, in the name of 
Scott Barrie, is in a group on its own. 

Scott Barrie (Dunfermline West) (Lab): If 
members can cast their minds back—I know that it 
is a long time ago—to day 1 of our stage 2 
consideration of the bill, they will see that 
amendment 38 is the final amendment in the 
group of amendments on a similar issue to which I 
spoke on that day. 

Amendment 38 would require local authorities to 
consider a property’s energy efficiency when they 
consider its suitability as living accommodation for 
an HMO licence. The amendment would 
complement the insertion into the tolerable 
standard of the requirement for “satisfactory 
thermal insulation”. It would also complement the 
Scottish Executive’s work on fuel poverty. 

As members will probably have read, the 2002 
Scottish house conditions survey reported that 
there were 34,000 privately rented households in 
fuel poverty, which accounts for one household in 
five in that sector. Following the recent large price 
increases in electricity and gas, the figures are 
now likely to be considerably higher. 

To date, most of the work that has been done on 
fuel poverty has focused on the social rented 
sector. Amendment 38 would provide local 
authorities with more powers to improve the 
standard of energy efficiency within the private 
rented sector, which is one of the key aims of the 
bill. 

I will be interested to hear the minister’s 
response to those points. 

I move amendment 38. 

The Convener: As no other member wishes to 
comment, I invite the minister to respond. 

Johann Lamont: I recognise that the desire to 
see measures to encourage improvements in the 
energy efficiency of housing has been a theme of 
the committee’s discussion on the bill, but I do not 
think that amendment 38 would achieve that. 

The existing criteria for determining whether a 
property is suitable for use as an HMO deal with 
issues such as the health and safety of the 
occupants and the property’s location. With such 
issues, the risk that a problem will arise is clearly 
increased by the fact that a greater number of 
people will live in the property. The same cannot 
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be said of energy efficiency. It is difficult to see the 
relevance of such a criterion in deciding whether a 
property is suitable for being an HMO. No such 
consideration is required for other rented housing. 
The amendment might result in a local authority 
declaring that a property is suitable for renting by a 
family or an elderly couple but not sufficiently 
energy efficient to provide accommodation for a 
group of students or farm workers. As that would 
not be appropriate, I invite Scott Barrie to seek to 
withdraw amendment 38. 

Scott Barrie: The minister is at least consistent, 
given that she advanced the same argument for 
rejecting previous amendments on day 1 of stage 
2. I certainly take the minister’s comments on 
board. 

I think, however, that the matter is something 
that we need to return to because the energy 
efficiency of property is a key component that is 
missing from the bill. In seeking to withdraw 
amendment 38, I give notice—as I did with regard 
to my previous amendments—that I may wish to 
return to the matter. I therefore welcome the 
minister’s commitment to address the issues and I 
hope that she will discuss the subject with me 
between now and stage 3. 

Amendment 38, by agreement, withdrawn. 

Section 124 agreed to. 

After section 124 

10:00 
The Convener: Members will note that the next 

amendment that we will consider is in the name of 
Pauline McNeill, who is the convener of the 
Justice 1 Committee. Because of her commitment 
to that committee, she is unable to join us today to 
speak to the amendments in her name. Members 
may want to consider whether they wish to move 
amendments on her behalf. 

Amendment 183, in the name of Pauline 
McNeill, is grouped with amendment 184. Does 
any member wish to move amendment 183? 

Mary Scanlon: I am interested to hear the 
ministerial response.  

I move amendment 183. 

The Convener: Minister, can you respond to the 
amendments? 

Johann Lamont: I am unable to respond to any 
points that Pauline McNeill may have made on the 
amendments. It is interesting that Mary Scanlon 
has moved amendment 183, given her earlier 
comments on planning. 

I understand the concern that underlies the 
amendments. The high concentration of HMOs in 

certain areas may change the character of the 
community and have an impact on the local 
environment and local services. Those issues 
have been raised by constituents in Pauline 
McNeill’s constituency and elsewhere—indeed, 
they are issues that Pauline McNeill has 
consistently raised with me and other ministers in 
the past. I do not support the amendments 
because I believe that the planning system is the 
appropriate mechanism to address such problems 
where they arise. 

The Executive is not in favour of a statutory link 
between licensing and planning. We must 
remember that the definition of an HMO covers a 
huge range of different types of property and 
different uses. HMOs are not only student flats, 
although that is the character of the sector in some 
areas; they also provide much-needed 
accommodation for people who are essential to 
the economy in many cases, and for people who 
need some support in their daily lives. 

The purpose of the planning system is to 
manage development by taking into account, for 
example, all the factors that affect a community as 
a whole, and to determine whether a development 
should be permitted in a particular locality. In most 
areas, the development of a new HMO would not 
have any adverse impact. In some areas, HMOs 
are needed to house workers in seasonal 
occupations or on major infrastructure projects. 
However, I appreciate that in other areas there are 
large numbers of HMOs. In such places, the 
planning authority needs to consider whether 
planning policy should be put in place to address 
planning concerns about further HMO 
developments. 

A planning authority needs to take a view in 
each case on whether a new HMO would require 
planning permission. Local planning policies can 
set out criteria against which applications for 
planning permission can be determined. It is also 
for the planning authority to decide where to focus 
enforcement action if planning permission is not 
obtained where it should be. The aim of HMO 
licensing is primarily to protect tenants by 
improving the quality and management of 
individual properties. Conditions can be attached 
to licences to address wider issues, such as 
antisocial behaviour or maintenance of common 
parts of the building. However, it should generally 
be within landlords’ control to meet the 
requirements of HMO licensing. That would not be 
the case if the granting of a licence were 
dependent on planning considerations. 

I believe that local planning authorities can, 
through their local planning policies and 
enforcement powers, address concerns about 
problems with local amenity, which might arise 
with large increases in the concentration of HMOs. 
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I am aware that Pauline McNeill spoke on those 
issues in the recent debate on planning reform; if 
she believes that there are deficiencies in the 
planning system in relation to HMOs, there are 
opportunities for her to raise those matters in the 
proposed planning bill or in other parts of the 
reform process. The functions of planning and 
licensing as they control HMOs are quite distinct. I 
do not believe that it would be appropriate to make 
a statutory link between them. 

I therefore ask Mary Scanlon to seek to 
withdraw amendment 183, which she moved on 
Pauline McNeill’s behalf, and not to move 
amendment 184. 

Mary Scanlon: That has been helpful in 
clarifying the situation. Various people raised the 
issue at the planning event on Saturday, 
especially in relation to housing in St Andrews, 
and I will respond to them. I will raise the matter 
during consideration of the planning bill, should I 
continue to serve on the committee. 

Amendment 183, by agreement, withdrawn. 

Amendment 184 not moved. 

Sections 125 and 126 agreed to. 

Section 127—Duration of HMO licence 

The Convener: Amendment 98, in the name of 
the minister, is in a group on its own. 

Johann Lamont: Amendment 98 will allow a 
local authority to grant an HMO licence for a 
period shorter than three years. The minimum 
period will be six months. I still believe that the 
standard length of licence should be three years 
and that, in most cases, the additional cost and 
effort that would be involved in annual renewals 
would not be justified. However, I have listened to 
the concerns that were expressed that local 
authorities need flexibility to deal with exceptional 
circumstances by granting shorter licences in 
some cases. Amendment 98 responds to those 
concerns. [Interruption.] 

The Convener: We have been advised of 
technical difficulties, so I suspend the meeting for 
a short comfort break. 

10:08 
Meeting suspended. 

10:17 
On resuming— 

The Convener: I understand that our technical 
glitch has been rectified. Since the system has 
been down, I ask members to remove their cards 
and replace them into the consoles. 

We return to amendment 98. 

Johann Lamont: We have not specified any 
criteria for awarding a short licence, but local 
authorities will have to explain their reasons as 
part of the notification process. The guidance will 
stress that short licences should be given only in 
exceptional cases. 

I move amendment 98. 

Tricia Marwick: I am confused by amendment 
98. I presume that there is no intention that the 
conditions for a short licence will be any less 
rigorous than those for a three-year licence. If the 
six-month licence is to be as rigorous as a three-
year licence, I am confused by the idea of a 
probationary HMO licence. If someone is a fit 
person and they meet the criteria, and the local 
authority is satisfied, I cannot see the difference 
between three years and six months. What are the 
exceptional circumstances that local authorities 
have put forward? I cannot envisage the 
circumstances in which a licence would be 
required for six months, if the same criteria that 
applied to the longer period had to be met. 

Johann Lamont: The licence is not intended to 
be a probationary licence, nor is it intended that it 
will become the norm. Amendment 98 is a 
recognition that local authorities asked for that 
flexibility. Local authorities would have to explain 
in their notification why they were granting a 
shorter licence than normal. The three-year 
licence was intended to reduce the costs to 
landlords and local authorities of renewing 
licences annually. However, amendment 98 was a 
response to local authorities’ requests for a 
fallback position or safety net, whereby although 
they might feel that it is appropriate to give a 
licence, they would like to keep a closer eye on 
the situation. 

As a caveat, I repeat that the short licence will 
not be the norm. Local authorities will have to 
explain the situation when they issue their 
notification. 

Amendment 98 agreed to. 

The Convener: Amendment 99 is grouped with 
amendments 100, 185, 186, 189 and 192. 

Johann Lamont: I will speak to the 
amendments in Malcolm Chisholm’s name—
amendments 99 and 100. If it is acceptable, I will 
also address the issues that are highlighted by the 
other amendments in the group, which are in the 
name of Pauline McNeill; I do not yet know 
whether those amendments will be moved. 

The Convener: That is acceptable. 

Johann Lamont: Amendments 100 and 186 
take different approaches to dealing with a change 
of ownership of a licensed HMO. Amendment 99 
is consequential on amendment 100. 
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Under the current legislation, a licence expires 
when the licence holder no longer owns the 
property. The new owner must apply for a licence 
and, technically, commits an offence if they 
continue to operate before the application has 
been determined. We want a check to be done on 
any new landlord, but it should avoid causing any 
unnecessary disruption to tenants. 

Subsection (3) of the new section that will be 
inserted by amendment 100 reinstates the basic 
position that a licence expires when ownership 
transfers. However, the amendment also allows 
the licence to transfer if the new owner is a 
registered landlord. To grant an HMO licence, the 
local authority has to be satisfied that the property 
is suitable and that the owner is a fit and proper 
person. In this situation, the property has been 
approved because an HMO licence is already in 
force and the owner has been approved because 
he or she is already registered under the 
Antisocial Behaviour etc (Scotland) Act 2004. It is 
not necessary to own any property to be 
registered, so registration can be carried out 
before the sale goes through. When those two 
requirements are satisfied, the existing licence will 
transfer to the new owner of the property for one 
month after the transfer of ownership. That gives 
the new owner time to submit an application in 
their name. As long as that is done before the 
month expires, the existing licence will continue in 
force until the new application is determined, as 
happens with all renewals. 

Pauline McNeill’s amendment 186 would allow 
the licence to transfer in all cases and would 
require the new landlord only to notify the local 
authority within 14 days. Presumably the authority 
would then have to consider whether the licence 
was still held by a fit and proper person and take 
steps to revoke the licence if that was deemed 
necessary. Our approach will provide more 
effective control. 

Amendment 186 would require the local 
authority to be notified of changes to the physical 
state of the property or the number of occupiers. I 
realise that the existing legislation includes a 
provision that requires the licence holder to notify 
the licensing authority of any material change. 
That was considered and the deliberate decision 
was taken not to include an equivalent provision in 
the bill. Amendment 186 does not make it clear 
what should be considered to be a material 
change to the property, therefore licence holders 
would not be certain of when to notify their 
licensing authority and it would be difficult to take 
any action against them on that basis. Pauline 
McNeill’s amendment 185 tries to cover that issue, 
but it shows how complicated it is. 

The most appropriate way in which to deal with 
changes to licensed HMOs is through licence 

conditions. It is an offence to breach a condition of 
the licence. If the licence holder wants to make a 
change that would lead to a breach of the licence’s 
conditions, he or she should apply for a variation 
before making the change. I am not in favour of 
notification after the fact. If the change makes the 
property unsuitable for the number of occupants, 
we would then have to ensure that whatever had 
been done was undone. It is generally easier to 
ensure that such a change is not made in the first 
place. 

The bill gives ministers powers to specify 
mandatory conditions to be included in licences. A 
primary condition is the permitted number of 
occupiers, which must not be exceeded. It would 
be possible also to require a schedule of key 
physical features that were approved when the 
licence was granted. Any change to those features 
would require permission from the licensing 
authority. That approach would give the level of 
detail that is required and the schedule would be 
tailored to the individual property so that it is clear 
to the licence holder what changes need to be 
notified. 

I agree that the licensing authority needs to 
know when changes are made, but I believe that 
that is best achieved through licence conditions, 
which can be tailored to individual circumstances, 
rather than in the bill. It is for members of the 
committee to decide whether to move 
amendments 185, 186, 189 and 192. If they are 
moved, I hope that members will agree with my 
position. 

I move amendment 99. 

The Convener: Ms McNeill is not here to speak 
to her amendments. Does any member of the 
committee wish to speak to them? 

Members indicated disagreement. 

Amendment 99 agreed to. 

Section 127, as amended, agreed to. 

Section 128 agreed to. 

After section 128 

Amendment 100 moved—[Johann Lamont]—
and agreed to. 

Amendments 185 and 186 not moved. 

Section 129 agreed to. 

Section 130—Variation of HMO licence 

Amendments 101 to 105 moved—[Johann 
Lamont]—and agreed to. 

Section 130, as amended, agreed to. 
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Section 131—Revocation of HMO licence 

Amendment 106 moved—[Johann Lamont]—
and agreed to. 

Section 131, as amended, agreed to. 

Sections 132 to 135 agreed to. 

After section 135 

10:30 
The Convener: Amendment 159, in the name of 

John Home Robertson, is grouped with 
amendments 187 and 117. 

Mr Home Robertson: Amendment 159 is on 
inquiries by local authorities into houses in multiple 
occupation. Section 117(1) states that HMOs 
“must be licensed”. Most landlords are responsible 
and they ensure that their properties comply with 
the relevant safety regulations. However, not all 
landlords are responsible. My concern is that, as 
things stand, the onus is on the owner or the 
landlord to register a building in multiple 
occupation. The purpose of amendment 159 is to 
give local authorities the power to go looking for 
unlicensed HMOs or, at the very least, to act on 
information that is received concerning HMOs that 
may not be licensed. 

The example that I have in mind is the situation 
of foreign workers who may be organised by 
gangmasters in various parts of Scotland. From 
time to time, there has been some publicity about 
people who work in fish-processing factories in the 
north-east of Scotland and about others who work 
in mainly food-related businesses around the 
country. I have specific concerns about a 
mushroom farm in my constituency. I do not know 
where the people who work there are living. There 
are reports that a significant number of people 
from eastern Europe—from Ukraine, Belarus, or 
wherever—are living in houses of multiple 
occupation in Edinburgh and elsewhere in 
Scotland, yet nobody knows whether those 
properties are properly regulated. 

Cathie Craigie has referred to the state that 
some of the properties can be in and the 
conditions in which such people may be living. My 
concern is that the people may be frightened, 
vulnerable and even in danger. I therefore think 
that it is important that local authorities should try 
to deal with the situation and ensure that that kind 
of property is properly regulated. The purpose of 
amendment 159 is to empower local authorities to 
go looking for unregistered HMOs, or at least to 
act on information that is received from any 
quarter on such issues. 

Amendment 187, in Pauline McNeill’s name, 
approaches the same issue from a slightly 
different angle. It would be the height of 

impertinence for me to talk about Executive 
amendment 117. No doubt, the minister can 
address that one. 

This is a serious issue and I hope that the 
Executive will be prepared to consider ways of 
enforcing the legislation more effectively in that 
sort of situation.  

I move amendment 159. 

The Convener: As Pauline McNeill is not here 
to speak to amendment 187, I ask the minister to 
speak to amendment 117 and to the other 
amendments in the group. 

Johann Lamont: I appreciate the concerns that 
have been raised by the amendments in the 
names of John Home Robertson and Pauline 
McNeill. However, it is amendment 117 that 
provides what is necessary to allow local 
authorities to investigate unlicensed HMOs. 

On the specific point with which John Home 
Robertson illustrated his concerns, we have made 
sure that the Gangmasters (Licensing) Act 2004 
allows the Gangmasters Licensing Authority and 
local authorities to exchange information to help 
them to find the HMOs. That will be helpful in 
relation to the points that John Home Robertson 
has identified. 

Local authorities investigate all sorts of 
suspected HMOs under the current legislation. 
Information may come from complaints or other 
external sources, or from active searching. That 
may mean licensing officers knocking on doors in 
the student area of a city or visiting farms and 
other rural businesses that are likely to employ 
seasonal workers. If they come across a property 
that appears to be an unlicensed HMO, they will 
check whether it meets the criteria for an HMO 
and whether it is exempt for any reason. If it 
should be licensed, licensing officers will then 
pursue the matter and, if necessary, submit a 
report to the procurator fiscal. All that is done 
under local authorities’ general powers and a right 
of entry to any suspect premises. 

Rights of entry in relation to all parts of the bill 
are provided in part 7. Amendment 117 will give 
local authority officers the right to enter any living 
accommodation to decide whether it is an HMO 
that requires to be licensed. No warrant is required 
for them to do so, but a warrant can be obtained to 
exercise that right in the face of refusal, and force 
may be used if necessary. Constables can enter 
any premises if they suspect that an offence is 
being committed such as the operation of an 
unlicensed HMO. That provision needs a small 
change, which I will come to later. 

I hope that the committee—and John Home 
Robertson in particular—will be satisfied that 
amendment 117 achieves what is being sought 
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and will agree that it is better done within the 
existing provisions for rights of entry. I therefore 
ask John Home Robertson to seek leave to 
withdraw his amendment. 

Christine Grahame (South of Scotland) 
(SNP): I am interested in what the minister says 
and I am very supportive of what John Home 
Robertson has said. There are instances of what 
he described in East Lothian that we know of, but 
there will be others that we do not know about, 
which have not been brought to the attention of 
MSPs or the authorities because people are too 
frightened to speak up. 

I was interested in the minister’s remarks about 
the Gangmasters (Licensing) Act 2004. I take it 
that that is UK legislation. If the provisions of that 
act are to be implemented, it would be useful if 
reference was made to it in the bill. There can be 
cross-references to powers in that act so that 
people will know whether remedies exist other 
than those that are apparent in independent 
Scottish legislation. I was unaware of the 
provisions and ask the minister whether there 
could be such cross-references. 

The Convener: The minister does not need to 
speak again, but she may respond to that specific 
point if she wants to do so. 

Johann Lamont: I am always happy to highlight 
where Westminster can support our policy drives 
and commitments, which it can do on a range of 
matters, and am certainly happy to take advice on 
technicalities. However, the point that I was 
making about the issue that John Home 
Robertson seeks to address through the bill is that 
we have been proactive in ensuring that the 
mechanism that I mentioned exists under the 
Westminster legislation. 

Mr Home Robertson: On what Christine 
Grahame said, it is obviously important that 
legislation should be joined up. If different 
agencies are enforcing legislation in the same 
general area, it is important that everybody 
concerned is aware of their rights and obligations 
and that information that is gleaned by one 
enforcement authority is passed on to another 
enforcement authority where that is required. The 
minister has clearly said that that should happen 
under the Gangmasters (Licensing) Act 2004 and 
that information about HMOs that is obtained by 
officers who work for a United Kingdom 
Government agency should be passed on to and 
acted on by the relevant authorities. That may not 
need to be covered by the statute, but it certainly 
needs to be covered somewhere in the guidance. 
Perhaps returning to the matter would be useful. 

I am grateful to the minister for her response, as 
I have made clear that the issue is serious. I am 
genuinely worried about what might be happening 

to people. There is a risk that serious abuses are 
taking place. 

Amendment 117 will create new powers of entry, 
but a statement of intent to tackle such abuse 
proactively would be useful. There could be a case 
for returning at stage 3 to the general issue of the 
need for joined-up government and linking the 
Westminster act to what is being done in Scotland, 
but in view of what the minister has said about the 
Executive taking the issue seriously and wanting 
to tackle the problem, I am content to seek to 
withdraw amendment 159. 

Amendment 159, by agreement, withdrawn. 

Amendment 187 not moved. 

Sections 136 and 137 agreed to. 

After section 137 

The Convener: Amendment 164, in the name of 
the minister, is grouped with amendments 165 to 
172, 188, 190, 191, 173 to 175, 177 to 179, 205, 
180 and 181. 

Johann Lamont: I will not press the convener’s 
tolerance too much, but members will accept that 
there is a substantial amount to say about this 
group of amendments. 

I will start with amendment 205, in the name of 
Cathie Craigie, which would retain certain 
provisions of the Housing (Scotland) Act 1987. 
Part 8 of the 1987 act gives local authorities 
various powers in relation to HMOs, which are 
defined as 
“houses let in lodgings or occupied by more than one 
family”. 

Those powers have been largely obsolete since 
the introduction of mandatory HMO licensing, but 
the sections that would be retained under the 
amendment are still used. They allow a local 
authority to serve a notice requiring the owner of a 
HMO to carry out works to make the home 
suitable for the number of people living in it, 
including proper provision for escape in case of 
fire. If the notice is not complied with, the local 
authority can do the work and recover its costs.  

As drafted, the bill would repeal those powers 
without replacing them. The principal way of 
improving the physical and management 
standards in HMOs is through licensing. In order 
to obtain and keep an HMO licence, landlords 
must meet the standards that are set by the local 
authority for space, physical safety, and facilities. 
A small number of landlords still flout the law and 
refuse to comply with the requirements. They will 
be prosecuted but, in the meantime, their tenants 
may still be living in appalling conditions. 
Therefore, I have been persuaded that powers 
should be available to improve those properties, 
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and the amendments in this group establish such 
powers in the form of an HMO amenity notice. 
Rather than retain powers from a separate regime, 
we will establish HMO amenity notices that will be 
part of a coherent system that uses a single 
definition of an HMO and procedures that are 
consistent with other interventions under the bill. 

A local authority will be able to serve an HMO 
amenity notice on any living accommodation that 
should be licensed, whether it is or not. The trigger 
will be that the accommodation is not reasonably 
fit for occupation by the number of people 
occupying it. The authority will take into account 
ventilation, lighting and heating, water, gas and 
electrical supply, and facilities for sanitation, 
washing and cooking. The notice will require 
works to be carried out to remedy whatever 
defects are found in order to make the 
accommodation fit for occupation. 

An HMO amenity notice may not require the 
owner to take any fire safety measures within the 
meaning of the Fire (Scotland) Act 2005. That act 
transfers responsibility for enforcing fire safety 
measures in all licensable premises, including 
HMOs, to fire and rescue authorities and joint fire 
and rescue boards. We do not want to dilute that 
responsibility by giving local authorities separate 
powers to require fire safety measures in HMOs. 
We have provided that the fire and rescue service 
will be copied into all correspondence on HMO 
licensing, and I am sure that close joint working 
between local authorities and fire and rescue 
services will continue. 

The procedures for serving and enforcing HMO 
amenity notices are modelled on those that are 
used in part 1 of the bill for work notices and 
repairing standard enforcement notices. There is 
provision for notification, appeals, rights of entry, 
evacuation of occupiers and so on. The important 
point is that local authorities will be able to carry 
out the work and to recover their expenses from 
the owner if the notice is not complied with. HMO 
amenity notices can be used when landlords 
refuse to meet their obligations under the licensing 
system. They will also give local authorities a 
means of improving conditions for tenants in 
addition to taking action against the landlord. 

I would like to speak about amendment 188, in 
the name of Pauline McNeill, which would 
introduce a power of closure. I understand the 
wish to have a direct way of stopping unlicensed 
HMOs. However, it is never that simple when 
dealing with people’s homes. Tenants may have 
moved into a property quite innocently, and there 
may not be any obvious alternative 
accommodation for them. The issue has been 
considered at length, but I am not persuaded that 
a power of closure would be an effective addition 
to the range of powers and sanctions that have 

been put in place to tackle unlicensed and poorly 
managed HMOs.  

It is important to keep in mind that the new HMO 
regime will form a package along with landlord 
registration under the Antisocial Behaviour etc 
(Scotland) Act 2004. If a landlord contravenes 
housing law by letting an HMO without a licence, 
their registration will almost certainly be revoked. If 
he or she continues to let property after that, a 
notice may be served so that no rent is payable. 
No part of that process requires court action, 
although there is, of course, provision for appeal. If 
no rent is coming in, a landlord will have very little 
incentive to continue operating. 

The rent penalty notice is a powerful tool against 
a landlord who refuses to get a licence. There are 
specific powers to tackle problems with the 
property. If the property poses a danger to 
occupiers, neighbours or passers-by, an HMO 
amenity notice may be served. If necessary, the 
property may be closed under fire and building 
legislation. Action may be taken directly against 
occupiers who engage in antisocial behaviour; 
they may be banned from the area and the house 
may be closed. Those are appropriate powers to 
deal directly with problems that are not confined to 
houses in multiple occupation or to rented 
housing. 

Additional sanctions against landlords, such as 
closing a property or having the local authority 
take over its management, have been considered. 
Both options would require significant safeguards 
to ensure that no one was wrongly deprived of the 
right to use their property as they wish. I note that 
amendment 188 does not provide for appeals, 
which would be essential, or for other proper 
procedures. The options would also create extra 
responsibilities for the authority in finding 
alternative accommodation for the tenants and in 
taking on the long-term management of the 
property.  

10:45 
The most effective sanction is to hit unlicensed 

landlords in the pocket. I am confident, therefore, 
that the rent penalty notice will provide an effective 
deterrent. A further financial deterrent is the 
penalty imposed on conviction for an offence. I 
know that concerns have been raised about the 
level of fines that have been imposed on landlords 
who have been convicted of letting unlicensed 
HMOs. The level of fine that is imposed is a matter 
for the sheriff to decide, but the maximum fine that 
is available is also an issue. I do not think that it is 
acceptable to have different levels of fine 
depending on where the offence is committed, as 
would be the case if amendment 190 were agreed 
to. I appreciate that the bill gives ministers powers 
to set fees, but there is no requirement for a single 
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fee across Scotland, and the amendment clearly 
envisages that fee levels would vary 
geographically.  

Many local authorities also use a sliding scale of 
fees, depending on the number of occupiers. Let 
me give you some figures. At current rates, the 
amendment would give maximum fines ranging 
from £200 to £3,400 for operating a four-person 
HMO without a licence, and from £200 to £13,000 
for operating a large hostel without a licence. Just 
by moving across a council boundary, a criminal 
landlord could significantly reduce the financial risk 
of operating illegally, and that cannot be right. I do 
not feel able to support amendment 190, but I 
recognise the concerns about the level of fines 
relating to HMO licensing and would be interested 
in discussing the issue further with Pauline McNeill 
or other members of the committee, if they are 
interested, before stage 3.  

In relation to amendment 191, the arguments for 
raising the principal fine also apply to some of the 
other offences, such as breaching the conditions 
of a licence, where tenants may be equally at risk. 
I am not convinced that it is necessary to raise the 
fine for representing an expired licence as valid. 
Using an expired licence is a relatively minor 
offence in itself. If the offender is also operating an 
HMO at that time, the higher fine will come into 
play. Obstructing someone from carrying out their 
duties is an offence in many pieces of legislation 
and carries a standard fine, but I am happy to 
include those details in discussions on the 
complete package to cover all offences and 
penalties, so I ask Cathie Craigie not to move 
amendment 205.  

I move amendment 164. 

Cathie Craigie: I thank the minister for 
highlighting my reasons for lodging amendment 
205 and for outlining the amendment’s purpose 
and effect. As she pointed out, sections of the 
Housing (Scotland) Act 1987 have been used by 
local authorities in the past. For example, in the 
year to 2005, the City of Edinburgh Council served 
five notices under sections 161 to 165 of the 1987 
act on landlords about whom they were 
concerned. I wanted to hear that there was an 
alternative and that somebody somewhere would 
have a power under the new legislation to ensure 
that action was taken against unlicensed landlords 
who did not provide a proper means of escape 
from fire. Having heard what the minister said, I 
am confident that that is covered.  

I want to say a wee bit about amendments 190 
and 191. There is merit in the intent of the 
amendments, but I accept the difficulty that the 
minister raises about having different levels of 
fines in different local authority areas. We have to 
send a clear message out in the legislation and 
must give local authorities clear powers to punish 

landlords who evade licensing and who are seen 
to be flouting the law. In my opinion, the fines are 
not high enough at present. I appreciate that the 
minister is willing to discuss that with Pauline 
McNeill and other members of the committee 
between now and stage 3 to see whether we can 
find a solution to the problem. We all recognise 
that it is a problem and that just asking somebody 
to apply for a licence and pay a fine of a few 
hundred pounds is not enough of a deterrent to 
stop people taking a chance and remaining 
unlicensed, so I welcome the opportunity to 
discuss that.  

Patrick Harvie: The HMO amenity notices that 
are set out in these pretty substantial amendments 
are certainly strong, although “draconian” might be 
too strong a word to describe them. I suppose that 
ministers would be more comfortable with calling 
the measure “tough”. If you ask me, “tough” and 
“draconian” are simply two sides of the same coin. 

First, has the Executive consulted any 
organisations that might have a position on this 
fairly substantial addition to the bill? If so, I would 
like to know their views and, indeed, how the 
Executive has consulted them. 

Secondly, amendment 166 says: 
“The local authority may revoke an HMO amenity notice”. 

Will the minister tell me in everyday language 
whether that means that notices are expected to 
be revoked or will not be enforced if conditions 
change or if the information on which assumptions 
such as the number of people in a particular 
property were based and which led to the amenity 
notice proves to be incorrect? 

Tricia Marwick: As Patrick Harvie pointed out, 
we are dealing with several substantial 
amendments at stage 2. In the interests of making 
good legislation, we should have had the 
opportunity to take evidence on them. That is not 
to say that I disagree with these amendments. On 
the surface, they seem entirely sensible. Patrick 
Harvie might not like the idea of draconian 
measures, but I have no problem with taking 
draconian steps against landlords who put at risk 
the people who live in their accommodation. I am 
not criticising the minister, but I simply wish to 
raise a general point about legislation. When huge 
amendments are lodged at stage 2 that insert 
large sections into the bill and give bodies 
incredible operational powers, we should consider 
taking evidence on them. 

Johann Lamont: In making legislation, you are 
damned if you do and damned if you don’t. It is a 
matter of judgment whether an amendment that 
we introduce is a positive response to arguments 
that have been made by the committee or by 
people with serious concerns that the bill contains 
weaknesses that must be addressed, or whether it 
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is a step too far and we should have ensured that 
everyone is on board. We have to deal with such 
matters almost on a case-by-case basis. 

Moreover, size is not necessarily what it appears 
to be. For example, much of amendment 164 is 
about procedure and process. A very small 
amendment might, in policy terms, take a much 
greater leap into the unknown. Again, the size of 
an amendment is a matter of judgment. It is not for 
me to tell the committee what its response to any 
amendment should be or what action it should 
take. 

I should point out that amendment 164 
reinstates something that the bill originally 
removed and that, as Cathie Craigie pointed out, 
was seen as necessary. On Patrick Harvie’s point, 
as the powers will be given to local authorities, it 
will be up to them to decide how they are 
exercised. 

I ask members to support amendment 164 
because we feel that this provision must be 
reinstated and believe that we must address 
certain concerns around the issue. Amendments 
can always be scrutinised further at stage 3 and I 
am, as ever, more than happy to discuss with 
individual committee members the implications or 
consequences of amendments that they did not 
envisage. 

The Convener: The question is, that 
amendment 164 be agreed to. Are we agreed? 

Members: No. 
The Convener: There will be a division. 

FOR

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, Mr John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Scanlon, Mary (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Harvie, Patrick (Glasgow) (Green) 

The Convener: The result of the division is: For 
8, Against 0, Abstentions 1. 

Amendment 164 agreed to. 

Amendments 165 to 168 moved—[Johann 
Lamont]—and agreed to. 

After schedule 4 

Amendment 169 agreed to. 

After section 137 

Amendments 170 to 172 moved—[Johann 
Lamont]—and agreed to. 

Amendment 188 not moved. 

Section 138—Offences relating to HMOs 

Amendment 145 moved—[Johann Lamont] and 
agreed to. 

Amendment 189 not moved. 

Amendments 146 to 148 moved—[Johann 
Lamont]—and agreed to. 

Section 138, as amended, agreed to. 

Section 139 agreed to. 

Section 140—Penalties etc 

Amendment 149 moved—[Johann Lamont]—
and agreed to. 

Amendment 190 not moved. 

Amendments 150 and 151 moved—[Johann 
Lamont]—and agreed to. 

Amendments 191 and 192 not moved. 

Section 140, as amended, agreed to. 

Section 141—Disqualification orders etc 

Amendments 152 to 154 moved—[Johann 
Lamont]—and agreed to. 

Section 141, as amended, agreed to. 

Section 142—Notice of decisions 

Amendments 107, 173, 108 to 110 and 174 
moved—[Johann Lamont]—and agreed to. 

Section 142, as amended, agreed to. 

Section 143—Part 4 appeals 

11:00 
The Convener: Amendment 111, in the name of 

the minister, is grouped with amendment 112. 
Johann Lamont: Amendments 111 and 112 are 

technical amendments, which correct an omission 
in relation to appeals. When a sheriff confirms or 
quashes a decision of the local authority, that 
results in a confirmation or quashing of whatever 
the decision created. For example, if the local 
authority has decided to grant a licence and the 
sheriff overturns the decision the licence is also 
quashed. The bill as drafted makes that provision 
in relation to licences and orders but does not 
cover requirements that may be made under 
section 137. Amendments 111 and 112 add 
requirements to the relevant sections. 

I move amendment 111. 
Amendment 111 agreed to. 

Amendments 112 and 175 moved—[Johann 
Lamont]—and agreed to. 

Section 143, as amended, agreed to. 
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Section144—HMO register 

Amendment 155 moved—[Johann Lamont]—
and agreed to. 

Amendments 202 and 203 moved—[Cathie 
Craigie]—and agreed to. 

Section 144, as amended, agreed to. 

Section 145—Fees 

The Convener: Amendment 113, in the name of 
the minister, is in a group on its own. 

Johann Lamont: Section 145 gives ministers 
powers to make provision, by order, for the 
charging of fees for HMO licences. The section 
states that ministers may, for example, set the 
amount of the fees, set out how fees are to be 
arrived at and specify circumstances in which no 
fee is payable. Amendment 113 would add to that 
list of examples 
“circumstances in which fees are to be refunded.” 

As members will know, we do not intend to 
commence the bill’s provisions on HMOs for some 
years, until other legislation on private landlords is 
fully implemented. Therefore, we have no specific 
proposals at the moment for how those powers will 
be used, but there may be a case for refunds if, for 
example, an exemption order means that a licence 
is no longer required for a particular property. 

Although the list in section 145(3) is illustrative 
rather than exclusive, I believe that it would be 
helpful to add refunds to it. 

I move amendment 113. 

Amendment 113 agreed to. 

Section 145, as amended, agreed to. 

Sections 146 and 147 agreed to. 

Section 148—Joint licence holders 

Amendment 114 moved—[Johann Lamont]—
and agreed to. 

Section 148, as amended, agreed to. 

After section 148 

Amendment 156 moved—[Johann Lamont]—
and agreed to. 

Section 149—Interpretation of Part 4 

Amendment 115 moved—[Johann Lamont]—
and agreed to. 

Section 149, as amended, agreed to. 

Sections 150 to 154 agreed to. 

Section 155—Matters relevant to deciding 
whether person is fit and proper to act as a 

landlord

The Convener: Amendment 163, in the name of 
Patrick Harvie, is grouped with amendment 195. 

Patrick Harvie: Amendment 163 would amend 
section 155 of the bill, which amends section 85 of 
the Antisocial Behaviour etc (Scotland) Act 2004 in 
relation to the criteria for the fit-and-proper-person 
test. As members will recall, I was happy to 
support those criteria at the time. 

In deciding whether an applicant is a fit and 
proper person, local authorities are currently 
required to consider a number of issues, including 
whether the individual has 
“practised unlawful discrimination on grounds of sex, 
colour, race, ethnic or national origins or disability in, or in 
connection with, the carrying on of any business”. 

That was entirely proper at the time, because 
those were the only unlawful forms of 
discrimination when the Antisocial Behaviour etc 
(Scotland) Act 2004 was passed. Since then, the 
additional grounds of religion or belief and sexual 
orientation have been added to protect people 
against discrimination on those grounds in 
employment and vocational training. Westminster 
is expected to introduce a single equalities bill at 
some point and I expect that discrimination on 
those grounds in the provision of goods and 
services will be made unlawful. However, 
discrimination 
“in, or in connection with, the carrying on of any business” 

could include discrimination in employment, so it 
seems reasonable for all forms of discrimination to 
be included rather than only those that were 
unlawful when the Antisocial Behaviour etc 
(Scotland) Act 2004 was passed. 

People will be protected from discrimination on 
the ground of age by early December 2006 at the 
latest. The inclusion of age in my amendment 
might seem superfluous, but it will not affect the 
operation of the fit-and-proper-person test in a 
negative way and it will kick in when protection 
from age discrimination comes into law. I hope 
that members agree that my amendment simply 
updates the fit-and-proper-person test to take 
account of the legislation that has been passed 
since 2004. 

I move amendment 163. 

Johann Lamont: I am sympathetic to Patrick 
Harvie’s amendment 163. It is right that, in 
carrying out the fit-and-proper-person test, the 
local authority should consider material that shows 
that a landlord or agent has been discriminating 
unlawfully and I agree that we should ensure that 
the legislation keeps pace with discrimination law. 
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However, there is a technical difficulty with the 
amendment in that, as Patrick Harvie indicated, 
age discrimination is not yet unlawful so the 
reference to age in the amendment would have no 
effect. We could live with that, but it would be 
helpful if the bill included a broader provision that 
avoided that difficulty and ensured that any future 
changes in discrimination law were covered. I am 
happy to make a commitment to lodge an 
amendment to that effect at stage 3. 

Of course, whatever material relating to 
discrimination the local authority takes into 
account, its decision will ultimately be based on 
what information it considers to be relevant to the 
letting of houses. 

Amendment 195 seeks to make three further 
changes to the Antisocial Behaviour etc (Scotland) 
Act 2004—certain changes are already included in 
section 155 of the bill. All the changes will improve 
the operation of the registration scheme in part 8 
of the 2004 act in the light of consultation on the 
detailed implementation of the scheme and the 
development work on the electronic and other 
systems that will be used to bring registration into 
force next year. 

The main effect of amendment 195 is to manage 
the way in which information in the register is 
made available to the public. Currently, the act 
provides for uncontrolled access to the name and 
address of the landlord and agent and to a list of 
all the properties that the landlord owns. The 
system makes information available for legitimate 
purposes to tenants, prospective tenants and 
neighbours. The use of an internet-based 
registration system brings economies and other 
advantages, but it also means that information 
could be trawled easily for malicious or intrusive 
purposes. 

The amendment seeks to limit the ways in which 
information is made available and to allow local 
authorities, on application, to provide the 
information that is defined in the act as public 
information if they are satisfied that it is 
appropriate to do so. The amendment therefore 
links access with the purpose of access. That is 
already done in connection with, for example, the 
electoral register. The amendment is a response 
to the serious concerns that were voiced across 
the board during the recent consultation on the 
detailed implementation of registration. 

The amendment will allow local authorities to 
withhold details from the public register if they 
might jeopardise security, safety or welfare—for 
example, in the case of women’s refuges. The 
amendment will also close a loophole that would 
have allowed a person who had been refused 
registration to reapply immediately and be 
protected from prosecution while the new 
application was being processed. 

I invite Patrick Harvie to withdraw amendment 
163 on the basis of my commitment to lodge an 
amendment on discrimination at stage 3. 

Scott Barrie: I was tempted to support 
amendment 163, but I note what the minister said. 
Given that she has made a genuine and explicit 
agreement to lodge an amendment that will 
encompass other anti-discriminatory legislation, 
we should wait until stage 3 for that.  

11:15 
Patrick Harvie: I am grateful to the minister for 

her assurance about lodging an amendment at 
stage 3 to take account of the points that I raised 
and I look forward to seeing the amendment. I 
would expect nothing less from a minister who 
made such a robust defence of equality legislation 
last week in the chamber. I seek to withdraw 
amendment 163. 

Amendment 163, by agreement, withdrawn. 

Christine Grahame: On a point of order, 
convener. I wonder whether anyone finds this 
room very cold. I do not know whether it is just me, 
but I find it cold at this end. 

The Convener: It is generally cold. I asked the 
clerks to make inquiries about it some time ago.  

Christine Grahame: Thank you. Some of the 
Executive officials are sitting here with blankets 
round their knees. 

The Convener: I hope that the situation will 
soon be rectified. 

Section 155 agreed to. 

After section 155 

The Convener: Amendment 194, in the name of 
the minister, is in a group on its own. 

Johann Lamont: Amendment 194 alters the 
Housing (Scotland) Act 1988 so that a landlord 
can seek possession from the court under a 
contractual assured tenancy and evict the tenant 
on the ground of antisocial behaviour, even though 
the terms of the tenancy agreement do not say 
that that can be done.  

It allows a private sector landlord to take action 
against antisocial behaviour more quickly and 
effectively than at present. As things stand, the 
landlord has to serve a notice to quit and after that 
has taken effect and the tenancy is converted from 
a contractual to a statutory assured tenancy, the 
landlord can then seek possession on the ground 
of antisocial behaviour. That process stands in the 
way of effective action on antisocial behaviour 
and, in the current social environment, any tenant 
would be aware that antisocial behaviour in and 
around the house was unacceptable and could 
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threaten the tenancy without needing to have that 
written down as a term of tenancy. 

I move amendment 194. 
Christine Grahame: I am pleased with 

amendment 194. Most of us have cases that fall 
through holes in the law when we are unable to 
resolve matters for constituents who have 
antisocial neighbours. I am delighted that the 
amendment will accelerate resolution in 
circumstances where there might be a gap in the 
law.  

Johann Lamont: I welcome Christine 
Grahame’s support and urge others to support the 
amendment. 

Amendment 194 agreed to. 

Amendment 195 moved—[Johann Lamont]—
and agreed to. 

The Convener: Amendment 176, in the name of 
Mary Scanlon, is grouped with amendments 182, 
13 and 14. I point out that if amendment 182 is 
agreed to, amendment 13 will be pre-empted. 

Mary Scanlon: As the bill is being used to 
amend parts of the Antisocial Behaviour etc 
(Scotland) Act 2004, I take this opportunity to 
address related issues. 

Amendment 176 is a probing amendment to look 
for a commitment from ministers that exemptions 
will be included in the regulations that will be 
before the committee in the next two weeks. 

The purpose of amendment 176 is to remove 
tied housing and agricultural tenancies from the 
requirement for regulation of private landlords 
under parts 7 and 8 of the Antisocial Behaviour etc 
(Scotland) Act 2004. If a farmer or other landlord 
lets houses to third parties, he will be registered 
anyway under a legal tenancy agreement. 

However, if it is necessary for an employee to be 
located on a farm to operate the business, that is 
part of the employment contract. The sanction of a 
rent penalty notice would be inoperable for tied 
properties because rent is prohibited by the 
agricultural wages order. I understand that 
Scottish ministers have expressed a commitment 
to exclude owners of houses that are subject to 
agricultural and crofting tenancies from the 
requirement for registration under part 8 of the 
2004 act. 

Under such arrangements, the house is a 
secondary consideration and the responsibilities of 
landlords and tenants are very different to those 
for a residential letting. For consistency, therefore, 
I ask that that exclusion should also apply to the 
requirements set out in part 7 of the 2004 act, 
which deals with local authority powers to serve 
antisocial behaviour notices on landlords as a 
mechanism to ensure that they control the 
behaviour of antisocial tenants. 

Amendment 182, which is also in my name, 
seeks to leave out definition (b) of “tenancy” in 
section 168(1): 

“any occupation of living accommodation by a worker 
employed in agriculture under that person’s terms of 
employment”. 

The point is that the living accommodation is one 
of the terms of employment and not subject to a 
legal tenancy agreement between a landlord and a 
tenant. I understand that, legally, a tenancy 
agreement would have a lease, terms of rent and 
a time period. Security of tenure does not apply to 
tied housing; if a person leaves the job, they leave 
the house. A tied house is part of a contract of 
employment and, as such, should be dealt with 
under employment legislation, which is currently 
reserved to Westminster, I understand. 

I ask the minister whether it is valid to deal with 
employment contract matters under housing 
legislation. A worker in a tied house will have the 
repairing standard outlined in his employment 
contract in greater or lesser detail. There is no 
legal landlord-tenant relationship; there is only a 
legal employment contract. If a tied house was not 
habitable, the employer would be in breach of 
contract. If an employee had to leave the house, 
and consequently his job, that could be a case of 
constructive dismissal to be dealt with by an 
industrial tribunal. Tied housing is an entirely 
separate issue from agricultural holdings that are 
leases of farms. A farmer may provide tied 
houses, whether he owns or rents a farm. 

There are many examples of employees in tied 
houses, of which agricultural workers are one. 
Other examples are gardeners, gamekeepers 
ghillies, stalkers, ministers of religion, wardens in 
sheltered accommodation, public house and hotel 
staff and, of course, First Ministers. Tied houses 
for those occupations are part of an employment 
contract and do not seem to be included in the bill. 
Why should tied housing for agricultural workers 
be treated differently to other tied houses? 

There are also implementation problems. As I 
said earlier, under the agricultural wages order 
employers cannot charge rent for tied houses, so 
the ultimate sanction of the private rented housing 
panel of withholding rent is not operable. The role 
of the private rented housing panel as an arbiter in 
an employment contract dispute would also be 
inoperable, because the employee is not a legal 
tenant. 

Tied houses for agricultural workers and other 
types of employee should be provided and kept in 
a satisfactory state of repair, but the correct path 
for ensuring that is employment legislation, where 
that is deemed necessary. However, to ensure 
good standards in tied housing, good practice in 
contracts of employment needs to be encouraged 
in relation to the repairing standard. I fully support 
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having something equivalent to the repairing 
standard for tied housing, but it should be done 
through contracts of employment rather than 
through housing legislation. 

I move amendment 176. 

Johann Lamont: Mary Scanlon’s amendments 
176 and 182 are, in the main, intended to separate 
tied tenancies from other types of tenancy, so that 
the owners of houses that are subject to tied 
tenancies are not treated as landlords for some 
legislative purposes. I do not think that that is 
acceptable in principle. In response to the 
question that was asked, I make it clear that the 
regulations will not exclude tied housing. We 
intend to treat all tied houses in the same way. 

From the point of view of the occupier, the 
house is that person’s home. It should therefore 
meet the repairing standard and, by the same 
token, the letting of the house, whether under a 
lease or employment contract, should be managed 
in a fit and proper way. If an employer provides a 
house, he or she should have a responsibility to 
the occupant, as does a landlord under a lease. 
The owner also has a responsibility to the 
community: if the provision of a house creates a 
problem of antisocial behaviour in the 
neighbourhood, the owner should take reasonable 
management steps to address the occupant’s 
behaviour, whether the owner is the employer or 
the landlord under a lease. 

I appreciate that tied housing plays a particular 
role in business arrangements, particularly in the 
farming community. I do not accept that the 
registration and antisocial behaviour notice 
provisions in the Antisocial Behaviour etc 
(Scotland) Act 2004 will create serious problems 
for those businesses that outweigh the protections 
that people in tied housing should enjoy.  

We will expect local authorities to give advice on 
how to correct an unsatisfactory situation. If an 
employer is not willing or able to act as an 
acceptable landlord, the local authority will take 
into account the use of an agent under section 155 
of the bill. 

The 2004 act allows ministers to exclude 
categories of house from the registration 
requirement by an order under the affirmative 
procedure and we have been consulting on that. 
The committee will have an opportunity to 
consider the issue when it deals with the order in 
five weeks’ time.  

It seems to me that the 2004 act provided a 
perfectly sound mechanism for considering the 
exclusion of houses subject to tied tenancies. I do 
not accept that there is a case for removing tied 
tenancies from the scope of the private landlord 
provisions in the 2004 act. 

Amendment 176 would exclude agricultural 
holdings, smallholdings and crofts from 
registration. Again, that was covered in the recent 
consultation. The consultation paper suggested 
that ministers should use their order-making power 
to exclude houses subject to agricultural and 
crofting tenancies. The process of making the 
order should be allowed to take its course without 
substituting a new exclusion in the 2004 act. 

The effect of amendment 182 is that the 
occupant of a tied house would no longer have the 
protection of the repairing standard and would not 
have a right to carry out adaptations to suit the 
needs of a disabled occupant. I do not think that 
that is right. Such protections should be available 
to any tied tenant. That is why we lodged 
amendment 13, which has the effect of extending 
the rights from agricultural tied tenants to all tied 
tenants. It also means that they will be eligible for 
grants or loans if they meet the criteria in section 
89 of the bill. 

Amendment 14 simply removes the definition of 
a worker employed in agriculture, as amendment 
13 removes the only occurrence of that term. 

I do not think that a reasonable employer 
concerned to provide suitable housing for an 
employee needs to be worried, but the registration 
of tied houses will help deal with employers who 
are not well motivated. Employment law governs 
the employment relationship and is not the 
appropriate vehicle for detailed management of 
the occupancy arrangement. I invite Mary Scanlon 
to withdraw amendment 176. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): I cannot support amendments 176 and 182, 
because I think they are defective in a couple of 
areas. Amendment 176 does not address the 
issue of the definitions of “landlord” and “tenancy” 
in part 8. Therefore, there would be a contradiction 
in the bill if we agreed to amendment 176. 

I am not clear about the effect of amendment 
182. I think it was meant to remove an extra line in 
addition, because I cannot make any sense of line 
17 on page 91. 

I listened carefully to what the minister said 
about employment legislation. Although I heard 
what she said, I think we need to consider the 
matter further. There are circumstances where we 
could be said to be intruding on employment law. 
For example, the consequence of someone being 
declared an unfit person to be a landlord would be 
that they would no longer be able to offer the tied 
house or cottage for occupancy. They would 
therefore not be able to continue to offer 
employment. It appears to me that that 
consequence impacts on employment law to an 
extent. We need to give further serious 
consideration to that because it would be 
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unfortunate if it were later shown that the 
Parliament had intruded into a reserved area. 

11:30 
I am surprised about the way in which the 

definitions are set out on pages 90 and 91 of the 
bill. If those definitions change what might be 
described as the current statutory provision for or 
definition of tenant and landlord, it would be 
unusual to have that definition altered at the back 
end of a statute on housing. I am not clear that 
that would set a particularly good precedent. That 
is also an area that we need to consider in relation 
to this and other legislation. For example, ought 
we to amend other definitions in statute? I do not 
know the answer to that question, but we ought to 
be careful about it.  

I cannot support the amendments, but they raise 
some serious issues and I hope that the minister 
will consider them in detail before stage 3. Clearly, 
it is important that occupants of tied premises 
should not be second-class citizens in terms of 
how their accommodation is maintained. That is 
something that I am sure that we would not want. 
On the other hand, we have to balance that 
against whether we are entitled to legislate in that 
area and whether we are doing other things 
unintentionally that might alter relationships in the 
way that I have suggested.  

Issues have been raised that need to be 
considered further and it would be helpful if the 
minister would indicate whether she is willing to 
have further discussions. 

Mr Home Robertson: I support the minister’s 
position. It is important to confirm the status of an 
employee in a tied house as a tenant for the 
purposes of the bill. There is a perception that 
people in tied houses get free accommodation, but 
that is not the case; they are paying rent in the 
form of labour. Someone who is paying rent in any 
form should be recognised as a tenant and should 
have rights as a tenant, including the right not to 
be expected to remain in sub-standard 
accommodation. It is important that people in such 
circumstances have legislation that protects them. 

Obviously, it would be helpful to get further 
clarification of the points that Mary Scanlon has 
raised but—to be flippant for a second—if it were 
discovered that Bute House were in some way 
defective and was not a fit place to live in, Jack 
McConnell should have the right to request 
protection under this legislation. That is a silly 
example, but there are real examples as well. 
Some of us know of examples of low-quality tied 
housing in our constituencies about which action 
should be taken to ensure that employees who live 
in tied housing get accommodation that is of a 
satisfactory quality.  

Christine Grahame: I support what John Home 
Robertson has said. People in the situation that 
we are discussing have a contract of employment, 
but they are also in the position of being landlord 
and tenant. I welcome what the minister said. It is 
true that good employers have no reason to feel 
threatened, but there are employers who have 
people in tied accommodation who are vulnerable. 
I think that those people should have the full 
support of the law in order to ensure that they get 
appropriate accommodation, which, often, they do 
not have.  

I understand the technicalities that Euan Robson 
raises. However, we are dealing with tenants 
across Scotland. No group should be 
disadvantaged simply because there is another 
contract in operation. I fully support the minister’s 
position.  

Mary Scanlon: For the sake of clarity, I would 
like members to know that as my father was a 
farm worker I lived in a tied house for the first 20 
years of my life. I therefore want, probably as 
much if not more than anyone round the table, the 
repairing standard for tied housing to be as good 
as that elsewhere. 

I do not know whether it is permissible, but given 
the good points that Euan Robson and other 
members have made I wonder whether it is 
possible to ask the minister a question. I am not a 
lawyer, but I understand that a tied house is not a 
legal tenancy. A person in a tied house does not 
pay rent and there is not a lease; the time period is 
set as part of the employment contract. If the 
person is no longer employed, they are no longer 
entitled to the tied house. My understanding is that 
there is no such thing as a tied tenancy; there is a 
tied house that is tied to the person’s contract of 
employment, but for the reasons that I have 
outlined it is not a tenancy in terms of the legal 
definition. I would like to ask the minister to clarify 
the matter. Euan Robson made some good points 
and greater clarity is required. 

The second question that I would like to ask the 
minister is whether it is competent for us to 
change the legislation and whether the housing 
legislation will affect Westminster employment 
legislation in respect of tied housing and 
employment contracts. I would like that to be 
clarified. I appreciate that the order will come to 
the committee in five weeks’ time. I do not know 
whether today is the day for it, but we need more 
clarity.  

Euan Robson made the point that if a tied house 
is a tenancy in whatever shape or form—which I 
do not think it is—and the employer is not a fit and 
proper landlord, that might mean that they are not 
a fit and proper employer. The questions that have 
been raised today are much more complex than 
some of the answers that we have received. If it 
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was decided that an employer who provides a tied 
cottage under a contract of employment was not a 
fit and proper person to be a landlord and that they 
were therefore not, according to what has been 
said today, a fit and proper person to run a 
business, we could bar people from owning and 
running farms, pubs, hotels and so on. 

I will press the amendment in my name. If it is 
possible, convener, I would like to ask the minister 
to clarify some of the points that have been raised. 

The Convener: Mrs Scanlon, when I asked you 
to speak to your amendment and any others in the 
group, that is the point at which you should have 
asked questions; you knew that the minister would 
respond at that point. I will not use my discretion to 
allow the minister to come in again.  

I need to know whether you wish to press or 
withdraw amendment 176. 

Mary Scanlon: I wish to press the amendment. 

The Convener: The question is, that 
amendment 176 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Scanlon, Mary (Highlands and Islands) (Con) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, Mr John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 176 disagreed to. 

The Convener: Amendment 160, in the name of 
Patrick Harvie, is in a group on its own.  

Patrick Harvie: Amendment 160 is fairly similar 
to an amendment to which I spoke, in a group that 
was lodged by Donald Gorrie, during our first 
stage 2 meeting on the bill. Amendment 160’s 
purpose is to introduce a management standard 
and to broaden the scope of the bill from physical 
standards to management standards. 

In our discussions in that first meeting it was 
clear that it is not proposed that we place 
additional requirements or burdens on landlords; 
rather, Donald Gorrie’s amendment sought to give 
an additional route for tenants to seek redress, in 
this case through the private rented housing panel. 
The main argument of the Deputy Minister for 
Communities against the amendment was that it 
did not contain any sanctions. However, 

amendment 160 does. It would give local 
authorities the power to consider a landlord’s 
failure to rectify a breach of management 
standards under section 82 of the Antisocial 
Behaviour etc (Scotland) Act 2004, which is on the 
fit and proper person test. The amendment would 
also allow for an order that would have the same 
effect as a rent relief order. Those sanctions would 
give additional teeth to management standards. 
We have an important opportunity not only to 
reinforce existing requirements on landlords to 
protect tenants’ rights, but to give tenants an 
additional route to seek redress when things go 
wrong. I hope that members will consider the 
amendment. 

I move amendment 160. 

Cathie Craigie: I would like to ask Patrick 
Harvie about his interesting amendment 160. 
Proposed new subsection (1) states that a 
landlord would 
“meet the management standard if— 

(a) a rent record is provided, and receipted, in all 
circumstances where rent is paid”. 

How long would a landlord be required to keep 
such receipts in order to track payments that may 
be relevant not only to rent but also to council tax 
and state benefits? 

I am not an expert in tenancy law, but is not 
proposed new paragraph (c)—which says that the 
landlord would meet the standard if 
“where the tenancy is an assured or short assured tenancy, 
a written tenancy agreement setting out the terms of the 
lease is provided to the tenant”— 

already the law? 

Proposed new paragraph (i) states that a 
landlord would meet the standard if 
“the deposit for the property is less than two months rent.” 

I am very sympathetic to that. I cannot speak for 
the committee, but there are circumstances in 
which one knows tenants to be vulnerable when 
such deposits are retained. I know that we are 
redressing that with the rent deposit scheme. I am 
interested in that. Has Patrick Harvie a figure in 
mind other than 
“less than two months rent”? 

I would like clarification on some of the 
technicalities of the amendment, particularly on 
retaining receipts. 

Johann Lamont: Like Patrick Harvie’s 
amendment 43, which the committee considered 
at its first stage 2 discussions on the bill, 
amendment 160 aims to involve the private rented 
housing panel in dealing with specific 
management issues on behalf of tenants. I 
appreciate the intention behind the amendment, 
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but it does not provide an appropriate or effective 
solution for two reasons. 

First, a route of redress through the courts is 
already open to tenants for most of the issues that 
are raised in the amendment. It would be wrong to 
assume that an alternative is needed or that the 
best alternative is the private rented housing 
panel. Secondly, the mechanism that is proposed 
in amendment 160 would create a more complex 
and confusing situation with little extra benefit for 
tenants. 

I would like to develop the first of my reasons. 
The matters in the proposed management 
standard are almost entirely clearly defined factual 
matters and are not, in the main, questions of 
degree; neither are they comparable to the type of 
balance and judgment that a private rented 
housing panel of three people will make to decide 
whether a house is in a good state of repair. Some 
people might argue that a full formal court hearing 
is not an appropriate route, but it does not follow 
that the panel is the best route. Other options for 
dispute resolution may be more suitable. We are 
reviewing the evidence on the issue in the housing 
context, and we will want to consider it in detail. 

11:45 
I turn to the second reason. A tenant who used 

the mechanism that amendment 160 seeks to 
provide would, in the first place, have to make a 
particular type of application to the panel, which 
would be dealt with in a particular way. The tenant 
would not be able simply to raise a management 
issue as an incidental matter during processing of 
a case that related to the repairing standard. That 
would mean that the benefit of extending the 
panel’s remit into management issues—which 
Shelter, for example, identified—would not be 
realised. 

If a tenant made an application in the way that is 
set out in amendment 160 and the proposed 
standard was found to have been breached, the 
main consequences would be that an instruction 
would be issued to the landlord to comply with 
what, in most cases, is existing law and a 
reference would be made to the local authority as 
registration authority, after the various steps of the 
panel process had been completed. The local 
authority would then consider the reference and 
decide whether the landlord’s registration should 
be removed, given all the circumstances. 

The same end could be achieved more quickly 
and simply if the tenant contacted the local 
authority directly with evidence that a legal 
requirement in the proposed standard had been 
breached. If evidence suggested that 
management behaviour that was not currently a 
legal requirement should formally be given force, 

the letting code provisions in section 155 would 
allow that to be done. However, we do not have 
such evidence at present. 

Amendment 160 proposes that if the landlord 
was prosecuted the equivalent of a rent relief 
order could be made in addition to levying of fines, 
and that there could application of a rent penalty 
by the local authority if registration was removed 
and the landlord continued letting. When a house 
breaches the repairing standard, it is in a poorer 
condition than it should be for the agreed rent. 
That is not the situation that applies in the context 
of the proposed management standard. Although I 
recognise the attraction of a rent relief order in 
such circumstances, it is not as easy to justify. 

If those arguments—especially the one on the 
introduction of registration—are considered 
together, we realise that amendment 160 would 
add complexity but provide little real benefit. 
Although the mechanism that it seeks to use is 
convenient, it is not necessarily the most 
appropriate. I ask Patrick Harvie to seek to 
withdraw amendment 160. 

The Convener: I invite Patrick Harvie to wind up 
and to indicate whether he wishes to press 
amendment 160. 

Patrick Harvie: I am not convinced that 
agreeing to amendment 160 would detract from 
the existing mechanisms or add intolerable 
complexity. 

There are a few points that I want to address. 
On rent records, my understanding is that 
amendment 160 would require a rent record to be 
provided to the tenant and that it would be entirely 
up to the tenant how long they kept it. A rent 
record would simply be a receipt for rent that had 
been paid. 

The minister said that tenants can already obtain 
redress through the courts. Most members would 
acknowledge that that is a difficult route for many 
tenants to access, which is one of the reasons 
why amendment 160 is worth considering. 
However, I will think about what the minister has 
said and might return with an amendment at stage 
3. I would like to withdraw amendment 160, if that 
is agreeable to the committee. 

Amendment 160, by agreement, withdrawn.  

The Convener: To give members of the 
committee a short comfort break, I will suspend 
the meeting for a strict five minutes. The meeting 
will reconvene at 11:54 exactly. 

11:48 
Meeting suspended. 
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11:54 
On resuming— 

The Convener: Amendment 196, in the name of 
Tricia Marwick, is in a group on its own. 

Tricia Marwick: Amendment 196 would require 
the Scottish ministers to make a statement that set 
out measures that they and local authorities were 
taking, or intended to take, to reduce the number 
of long-term empty residential properties in private 
ownership throughout Scotland. The statement 
should specify the measures that have been taken 
to assess the number of residential properties that 
have been empty for more than six months, the 
reasons why they have fallen into disuse and the 
range of measures that are available to local 
authorities to encourage owners to return their 
properties to use. The statement should also 
identify any further measures or powers that 
should be made available. 

Many private sector homes have been empty for 
more than six months. Given the shortage of 
affordable housing, it is counterproductive for 
potential homes to lie empty. Campaigners who 
oppose housing developments often use the 
persistence of empty property as an argument 
against new homes, so action on empty homes 
could assist in securing new homes. The bill 
provides an opportunity to address the issue and 
to encourage, through local authority action, 
owners of residential properties that have been 
empty for longer than six months to bring them 
back into use. 

Efforts to reduce the number of empty private 
sector properties should focus on bringing those 
houses back into use to meet local need. That 
principle was behind the empty homes initiative 
that the Scottish Executive launched, which ran 
from 1999 to 2003. It encouraged owners of empty 
property voluntarily to lease property to local 
authorities or registered social landlords to 
supplement the social housing stock. 

Evaluation of the empty homes strategy showed 
that about one quarter of empty properties that 
claimed council tax discount might be regenerated 
to provide affordable rented accommodation. The 
EHI evaluation report concluded that, on a national 
scale, that would represent a significant number of 
properties that could be brought back into use, 
which would be more cost effective than building 
more affordable rented stock. Many local 
authorities supported the empty homes initiative in 
taking action to assess the number of empty 
properties in their areas and to promote ways of 
bringing them back into use. 

Approximately 48,000 houses in the private 
sector are empty. They account for 59 per cent of 
all vacant residential properties. A large number of 
them are transitionally empty as owners move 

between houses or while repair work is 
undertaken. However, almost 47 per cent of 
vacant properties in the private sector—about 
22,500 homes—have been empty for more than 
six months. Addressing the problem of empty 
homes would benefit communities, add to the 
supply of houses for local authorities to meet their 
housing duties and generate revenue for property 
owners. 

In the private sector, houses may lie empty 
because of low demand, but properties are also 
empty in areas that have high market demand and 
which have an acute shortage of affordable 
housing. By local authority area, the highest 
number of empty private sector homes is in 
Edinburgh, which has 4,900, after which come 
Aberdeen city, Fife and Glasgow. The authorities 
with the highest number of empty homes as a 
proportion of the local dwelling stock are the 
Western Isles Council, Orkney Islands Council, 
Aberdeen City Council and Moray Council. Areas 
that have a large number of empty private sector 
properties also have a shortage of local affordable 
houses for people to rent. 

That is why amendment 196 is needed. I ask 
ministers to make a statement by 31 December 
about the measures that they and local authorities 
intend to take. Within four years of that, and within 
each subsequent four years, I ask ministers to 
publish a report that says what progress has been 
made to reduce the amount of empty living 
accommodation. 

I would welcome the minister’s comments and I 
ask for support from the committee. 

I move amendment 196. 

Cathie Craigie: I am not minded to support the 
amendment. Tricia Marwick was right to refer to 
the empty homes initiative, which encouraged 
local authorities to examine the stock of homes 
that lay empty in their areas. Responsibility should 
lie with them. In the Housing (Scotland) Act 2001, 
we introduced a requirement for local authorities to 
prepare housing strategies; in preparing those, 
local authorities must identify empty homes within 
their boundaries. I presume that means that local 
authorities are required to supply information both 
to local residents and to ministers on their 
proposals for dealing with the issue. 

As the provisions on local housing strategies 
kick in, we will see improved approaches to 
housing within and across local authority 
boundaries. Nothing would be achieved simply by 
requiring ministers to make further statements to 
Parliament on the matter. When ministers receive 
local housing strategies from local authorities, I 
hope that they would already be taking decisions 
on whether the strategies meet the aims of the 
2001 act and the housing needs within local areas. 
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12:00 
Patrick Harvie: I am happy to speak in favour of 

amendment 196, especially as today’s debate on 
the amendment comes just days after our debate 
in the chamber on homelessness. Different 
members will have different positions on issues, 
but the debate in the chamber overwhelmingly 
acknowledged that there is a problem in respect of 
the supply of affordable rented housing and of 
affordable housing more generally. If supply is 
such a problem and if we are fully committed to 
abolishing homelessness, we need to make the 
best possible use of the available resources, 
including the significant numbers of empty homes 
that are not being properly used. 

I accept Cathie Craigie’s point that existing 
measures, as they continue to kick in, may bring 
down the total number of empty homes. However, 
amendment 196 would add to those measures by 
giving Scottish ministers the responsibility—
thereby giving the Parliament the opportunity—to 
consider additional measures if significant stocks 
of empty homes persist. 

I believe that the committee should look 
favourably on amendment 196. 

Mary Scanlon: I doubt that any member around 
the table—or, indeed, any of the 129 MSPs—is 
unconcerned about the shortage of affordable 
housing. In fact, the debate on affordable housing 
and last week’s debate on homelessness were 
perhaps two of the best debates that we have had 
recently. I want to introduce a touch of reality to 
today’s debate, although I would support Tricia 
Marwick’s amendment if I thought that it would 
address the affordable housing problems that 
people face. 

Quite often, people come to my surgery to ask 
whether I can do something about a house that is 
in an awful mess with its garden overgrown. 
However, further inquiries reveal that the house 
belongs to an elderly person who has been taken 
into a care home and whose dearest wish is that 
they will get back home one day. Such people do 
not want to give up their homes; they want that bit 
of independence and hope. I am trying to say that 
houses often lie empty for good reasons. That is 
not always the case, but the sweeping change that 
amendment 196 calls for would not take account 
of some of the sensitivities that exist. 

Another issue is that many people, particularly in 
the Highlands, want to keep their original homes. 
At the end of their working lives, they want to 
return to the Highlands and Islands rather than 
continue to live abroad or in London or wherever 
they worked. They do not want to be cut off from 
their roots and background. Whatever people 
might think about second homes, some people 
have a second home because they care about 

where they lived and were brought up and 
because they have an affinity with that area. 

I would mention the empty homes initiative, but I 
am glad that Cathie Craigie already mentioned it. 

In a democracy, a basic freedom is that people 
are allowed to spend their money as they wish, 
including on their own property. Amendment 196 
would go a step too far in taking away that basic 
freedom, which should exist without interference 
from the state. 

Finally, I believe that much more should be done 
with the local housing strategies, as Cathie Craigie 
mentioned. In particular, such strategies should 
take account of the enormous increase in housing 
for single men, but that is an issue for another day. 
Amendment 196 is not the answer to the housing 
problems that we are facing in Scotland today. 

Christine Grahame: I will obviously support my 
colleague. We are simply calling for a statement 
and for accountability from whichever Government 
is in power—not just the current Government but 
any lot of Scottish ministers. Tricia Marwick has 
given statistics on empty homes in Scotland, some 
of which we realise are empty for good reason. 
However, we also recognise that homelessness is 
on the increase. We all want to support the 
Executive’s current target of housing all homeless 
people by 2012, but things do not seem to be 
going in that direction. The target is a push to 
ensure that there is accountability and reporting, 
and it is extremely important that the minister 
sincerely wishes to do that. It will also put pressure 
on those who have houses, whether they are local 
authorities, social landlords or other private 
individuals.  

We are clearly aware of the impact of 
homelessness on health, employment and social 
cohesion. I do not know where Mary Scanlon’s 
comments about making people give up their 
Highland homes came from; the whole point is to 
let people stay where they are. I support other 
members who want housing to be a much higher 
priority for Parliament, and I think that we would 
drive that message home by highlighting the 
number of empty homes. 

Johann Lamont: I do not know where Christine 
Grahame has been for the past six years. I defy 
anybody to say that housing and issues related to 
homelessness have not played a central part both 
in the work of the committee—before I convened 
it, when I convened it and now, when I attend it as 
a deputy minister—and in the significant 
investment by the Executive to match that work. 
The test is how effective we are in relation to that, 
and we all have a role to play. 

Amendment 196 sets out the principle that, if 
there are houses lying empty for no good reason 
when people need affordable houses, that 

206



2587  2 NOVEMBER 2005  2588 

represents misuse of the nation’s resources and 
such houses should be brought into use. I can see 
the logic of that position. The amendment rightly 
focuses on the private sector because we already 
expect social landlords to minimise empty housing 
where there is need; we measure that in judging 
their performance. However, anyone who talks to 
people who operate in the social rented sector will 
know that houses lie empty for all sorts of reasons, 
including their being termed hard to let. Broader 
social policies have to be brought to bear to 
address those questions. 

We can and do encourage private owners to 
make use of their houses. The empty homes 
initiative explored ways in which local authorities 
could do that and encouraged all local authorities 
to consider the scope for meeting unmet housing 
need from empty homes and, where there was 
such scope, to establish a strategy for realising 
that potential. A number of local authorities now 
include their approach to empty homes in their 
local housing strategies, and we expect that local 
authorities will continue to identify projects that will 
help to return empty homes to use through such 
strategies. 

If we were to consider going further than 
encouragement—to compel owners to bring their 
houses into use, as has been suggested—we 
would need a clear view about when an owner’s 
decision to leave a house empty is so 
unacceptable that the Government should override 
that person’s property rights. The amendment 
makes no suggestions on that score and, if 
passed, would give no steer to the Executive 
about Parliament’s will in that connection. 

Any action to secure the use of an empty 
property must be directly linked to the existence of 
housing need in the area. If there is not a need for 
that type of house in that area, neither the use of 
public money to encourage its return to active use 
nor the use of compulsion would be justified. We 
have seen from substantial research that has been 
conducted in connection with our affordable 
housing programme that the balance of need 
varies substantially across Scotland, and that 
there are many areas where there is a surplus of 
housing. The need for action and the action itself 
must have a very local dimension. It should 
remain, as it is at present, driven by local 
authorities. I note and agree with what Cathie 
Craigie said about the central role of local 
authorities and their housing strategies. 

I appreciate that amendment 196 may reflect a 
view that local authorities are not giving the issue 
enough recognition in their local housing 
strategies or in the action that they are taking, but I 
do not necessarily accept that view. Some local 
authorities have clear strategies, and others may 
well have found that only a small number of 

houses are empty without good reason. To be 
useful, empty houses have to be of a suitable type 
and in locations that would be acceptable to 
tenants. However, because of the underlying 
principle of the amendment, I am happy to 
undertake to review the position to ensure that, 
five years on from the empty homes initiative, local 
authorities continue to consider the scope for 
bringing empty property into use and to take active 
steps to encourage that where it will make a 
positive contribution to meeting the need for 
affordable housing. I see that being done through 
the local housing strategies, which are key to that 
commitment.  

Like homelessness, the broader issue of 
housing supply expresses itself differently in 
different places. It expresses itself differently 
within and among urban areas and rural 
communities. I want to make a personal point on 
which the Executive will not necessarily have a 
view. I know of somebody whose family lived in 
the inner Hebrides. The family home there 
became important, even when the relatives were 
no longer there. It was the place to which people 
returned, as they could not work and stay in 
homes on the island. The family home therefore 
took on significance and is still significant in a way 
that is perhaps not easily encapsulated at national 
level in an empty homes initiative. We must be 
sensitive in dealing with such issues. 

There must be practical delivery of what seems 
to be a logical position. Empty houses that could 
be released for use should be used. To make a 
statement for Parliament on that matter would be 
to express an aspiration, but drilling down to local 
authorities and asking them to address the matter 
through local housing strategies will be more 
effective in dealing with the disparities throughout 
the country. 

I hope that what I am saying will give Tricia 
Marwick sufficient assurance on the issue that 
amendment 196 raises. I cannot support the 
amendment, partly because there are technical 
difficulties—I refer to the use of the term “living 
accommodation”, for example—but my main 
concern is that it would initiate a substantial and 
costly centralised administrative and bureaucratic 
process that would probably entail fresh primary 
research beyond what is required to address the 
target problem. Such a process is not justified by 
the apparent scale of the problem. In any case, I 
repeat that the most effective approach will be to 
ensure that local authorities give the issue 
appropriate priority in the context of their 
responsibility to establish strategies and their 
responsibilities for meeting housing need in their 
areas. 

In the light of what I have said and my 
undertaking to review the position, I invite Tricia 
Marwick to seek to withdraw amendment 196. 
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Tricia Marwick: Amendment 196 proposes that 
a statement should be made. There is no 
compulsion to take away some old body’s house 
or family home—any such provision is simply 
absent. Like everybody else, I would be concerned 
about there being such a compulsion. 

It is important to focus on what is before us. 
Amendment 196 simply proposes that ministers 
should make a statement on empty housing. I 
lodged the amendment because I am not 
convinced that local housing strategies, without 
direction and a bit more happening than is 
currently happening, will be enough to address the 
problem. 

We all acknowledge that the empty homes 
initiative that ran from 1999 to 2003, and which 
managed to focus on the problem of empty homes 
in the private sector, was successful. Amendment 
196 proposes that ministers should publish a 
statement by the end of 2007 and attempts to 
focus attention on empty houses and on ways in 
which those houses can be brought back into use. 
I cannot understand why there is such resistance 
to a statement on the subject. There was a 
statement on homelessness and we expect a 
statement on fuel poverty by the end of this year. 
Asking in legislation for ministers to make 
statements to Parliament is reasonable. 

However, I have listened to what the minister 
said and will not press the amendment to a vote 
today, although I hope that she will be in touch 
with the committee or with me on the matter 
before stage 3. If I am satisfied by stage 3 that 
sufficient efforts are being made to address the 
problem of empty homes, I will leave things at that. 
If not, I reserve the right to lodge a similar 
amendment at stage 3. 

Amendment 196, by agreement, withdrawn. 

12:15 
The Convener: Amendment 204, in the name of 

Patrick Harvie, is in a group on its own. 

Patrick Harvie: In a sense, amendment 204 
anticipates the introduction of the fit and proper 
person test. There is a concern that although the 
test might be effective once it has been 
operational for a while, a significant number of 
poor landlords might seek, in the transition period, 
to evict tenants illegally if they anticipate failing the 
test. Harassment could therefore be used as a 
method of evicting tenants. 

Amendment 204 is intended to provide a set of 
additional protections, which might be needed not 
in the long run but in the short term. Its principal 
effect would be to involve the local authority in 
cases where there is harassment or where illegal 
evictions are being pursued. 

Many people would accept that the present laws 
that protect tenants from unlawful eviction are 
difficult to enforce. When an allegation is made, 
the police cannot be compelled to investigate and 
an individual is often left with no practical 
alternative but to let the issue drop. As someone 
who experienced harassment from a landlord, I 
can attest that that was the only thing I could do. 
Many people are still in such situations. 

The situation is different south of the border, 
where local authorities have the power to 
investigate allegations of harassment. There is no 
equivalent role in Scotland. I seek not to place 
heavy burdens on local authorities, but to involve 
them and, through that involvement, to make a 
more compelling case for the police to pursue an 
investigation. 

Those are the main points. The issue was 
brought to my attention by Shelter Scotland and 
amendment 204 has its support. I hope that it will 
have the support of the committee. 

I move amendment 204. 

Euan Robson: I have three objections to 
amendment 204, the first of which is that it seems 
to substitute the judgment of the court with the 
judgment of a local authority officer—and not a 
particularly senior one at that. Secondly, there 
seems to be no appeal mechanism against the 
serving of the notices that are incorporated in the 
amendment. My third objection is substantial: in 
subsection (6) of proposed new section 22A of the 
Rent (Scotland) Act 1984, someone is not allowed 
to plead that they had 
“reasonable grounds for engaging in that conduct.” 

It seems wholly illiberal to remove that right in 
either civil or criminal proceedings. 

The serious defects in amendment 204 should 
lead to its rejection. There might be other grounds 
for objection, but those are the three principal 
ones that lead me to conclude that the 
amendment is not appropriate. 

Tricia Marwick: I have certain sympathy with 
Patrick Harvie’s amendment 204. On paper, the 
legal protection for private sector tenants looks 
strong, but the reality is that most people are 
unable to exercise their rights. The homelessness 
task force recognised that in its 2002 report, which 
stated: 

“We are … concerned to ensure that private tenants are 
given maximum protection from illegal eviction and 
harassment. While criminal liability … and civil penalties … 
attach to such actions, legal action rarely results”. 

Patrick Harvie lodged amendment 204 against that 
background. 

Local authorities need to have a stronger role in 
the investigation of illegal evictions. I do not think 
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that it is a question of local authorities seeking to 
do the job of the court, as Euan Robson 
suggested. We need to get the evidence and local 
authorities gather evidence on a multitude of 
things, such as antisocial behaviour orders. I do 
not think that it is unreasonable to expect that a 
local authority would help to collect evidence in 
cases of unlawful evictions. 

I recognise that there might be difficulties with 
amendment 204, so I would like to hear what the 
minister says before I decide whether to support it. 

Cathie Craigie: I do not support amendment 
204. I think that it is unnecessary at the moment 
and will be made even more so in a few months’ 
time, when the Antisocial Behaviour etc (Scotland) 
Act 2004 comes fully into effect and the 
Executive’s proposals to ensure that every private 
landlord is required to register come into force. 
After that point, if a private landlord were to harass 
or victimise tenants, he or she would not be 
considered to be a fit and proper person to hold a 
licence, which would mean that they would commit 
a criminal offence if they let property. 

Johann Lamont: On a practical note, the 
wording of the amendment—it talks about 
“unlawful harassment”—begs the question 
whether there is something that we would call 
“lawful harassment”. Perhaps we could reflect on 
that.  

Amendment 204 would give local authorities a 
duty to investigate cases of unlawful eviction and 
harassment. While I fully agree that unlawful 
eviction and harassment to get tenants to leave is 
unacceptable behaviour, I am not aware of 
evidence that shows that such cases would be 
pursued more effectively if local authorities were 
given that duty. The police are keen to investigate 
alleged breaches of the law thoroughly. 

Patrick Harvie made the point that the 
amendment would deal with the situation in the 
short term, before the introduction of the 
registration of private landlords. However, the 
registration of private landlords will start before the 
legislation that we are discussing today comes into 
effect. 

The registration of private landlords will give 
local authorities an effective tool for dealing with 
landlords who use unlawful eviction and 
harassment as methods of dealing with tenants 
and will avoid some of the difficulties that are 
involved in pursuing a prosecution under the 
present arrangements. A different level of proof is 
required to deregister a landlord and a registration 
decision can also take account of other problems 
with the way in which the landlord is managing the 
property.  

The registration route provides not only an 
effective penalty for such landlords, but a stronger 

incentive to stay within the law than the notice 
procedures that are proposed in amendment 204. 
The proposed notices would not resolve the 
difficulties of obtaining corroborated evidence 
about the landlord’s conduct for the purposes of a 
prosecution and so would not be an effective 
deterrent if the landlord felt that he or she could 
avoid prosecution. Where there are prosecutions, 
the notice system unfairly substitutes an officer’s 
unchallengeable opinion on what is reasonable 
conduct for the judgment that the court would 
otherwise have exercised. 

I do not think that the proposed duty is either 
effective or necessary, given in particular the fact 
that, in Scotland, as Cathie Craigie indicated, 
landlord registration will give local authorities an 
effective tool to use against unlawful eviction and 
harassment. 

I invite Patrick Harvie to withdraw amendment 
204. 

The Convener: I invite Patrick Harvie to wind up 
and to indicate whether he wishes to press or 
withdraw his amendment.  

Patrick Harvie: The hair stands up on the back 
of my neck whenever I am accused of being 
illiberal. That is a worry to me. 

Tricia Marwick: What hair? 
Patrick Harvie: I do not have much, that is true. 
I accept that the issue of reasonable grounds 

should have been considered in the drafting of the 
amendment. However, I take issue with the idea 
that the amendment involves the substitution of 
the judgment of a local authority officer for the 
judgment of the court. The point of the amendment 
is that the situation should never get to court, or 
should do so only rarely. Opportunities to take the 
matter to court would be limited and, in most 
circumstances, it would not get that far. As Tricia 
Marwick said, it is legitimate for us to seek ways in 
which the local authority can become involved in 
the investigation.  

I accept that there might be issues with the 
drafting of amendment 204 and, therefore, I seek 
leave to withdraw it. However, in the coming 
weeks, I will try to persuade members that the 
issue of local authority involvement in the 
investigation is worth pursuing and I might lodge 
another amendment at stage 3, in the hope that 
we can debate the issue further. 

Amendment 204, by agreement, withdrawn. 

Section 156—Rights of entry: general 

Amendment 117 moved—[Johann Lamont]—
and agreed to. 

The Convener: Amendment 177 was debated 
with amendment 164. I understand that the 
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minister has something to say before she moves 
amendment 177. 

Johann Lamont: I clarify to the convener and 
the committee that amendment 177 seeks to insert 
three subparagraphs rather than three 
paragraphs, as suggested by the marshalled list.  

Amendments 177 and 178 moved—[Johann 
Lamont]—and agreed to. 

Section 156, as amended, agreed to. 

Section 157 agreed to. 

Section 158—Rights of entry: constables 

The Convener: Amendment 161, in the name of 
the minister, is grouped with amendment 162. 

Johann Lamont: Amendments 161 and 162 are 
technical—my favourite kind of amendment. I 
clarify that amendment 161 should read “after 
second <any> insert <land or>”. The word 
“second” is missing from the amendment as 
lodged. I hope that that is clear. 

The amendments address rights of entry to 
HMOs. Although the word “premises” covers any 
building, the term “living accommodation” when 
used in relation to HMOs includes places that are 
not buildings, such as caravans. The addition of 
“land” to section 158 means that constables will 
have rights of entry to every category. 

I move amendment 161. 

Euan Robson: I seek clarification of what the 
minister said about the missing word in 
amendment 161. She implied that she would have 
to insert that word at stage 3. I understood that if 
an amendment appeared on the marshalled list in 
a particular form, it had to stay in that form. 

Johann Lamont: I will check that. However, 
amendment 161 should read “In section 158, page 
84, line 9, after second <any> insert <land or>”. 

The Convener: I understand from the clerks 
that I have discretion to accept the amended 
wording in the same way that I could accept a 
manuscript amendment. That is why the 
amendment was included in the marshalled list. 
Does the minister have anything further to add? 

Johann Lamont: No, apart from saying that I 
appreciate your willingness to accept my 
clarification. I do not wish to be rebutted over a 
“second <any>”. 

12:30 
Mr Home Robertson: On a point of order, 

convener. I realise that we are debating 
technicalities and I do not wish to appear 
pernickety. However, we need to make a 
distinction between the various forms of 

amendment, because the situation could create 
difficulties for people who are trying to follow our 
proceedings. At the moment, there are 
amendments that are lodged, manuscript 
amendments that come along later and the kind of 
amendment that is now before us, which might be 
called an oral amendment. I am sure that this is a 
technical matter and that it will not cause any 
problems, but I am worried about the precedent 
that we might be setting. Is there such a thing as 
an oral amendment? 

The Convener: It is not my intention to set any 
precedent. I always prefer members to be as 
accurate as possible in the content of their 
amendments. However, certain situations can 
arise in which it is appropriate for me to exercise 
my discretion. Each amendment is judged on its 
merits and, on this occasion, I felt that it was right 
to accept the amendment. 

Amendment 161 agreed to. 

Amendment 162 moved—[Johann Lamont]—
and agreed to. 

Section 158, as amended, agreed to. 

Section 159 agreed to. 

After section 159 

The Convener: Amendment 1, in the name of 
Patrick Harvie, is in a group on its own. 

Patrick Harvie: Amendment 1 seeks to address 
an issue that we discussed at stage 1. Our stage 1 
report noted that we recognised 
“the strength of the arguments presented in evidence to 
promote energy efficiency by including a target on the face 
of the Bill to improve energy efficiency by a specified date.” 

Amendment 1 seeks to stipulate a 20 per cent 
improvement in energy efficiency by 2010, with a 
further 20 per cent improvement by 2020, and to 
ask the Executive to provide a strategy for 
achieving those targets and to report back to 
Parliament on its progress. 

The amendment is supported by Friends of the 
Earth Scotland, the Association for the 
Conservation of Energy, Energy Action Scotland, 
Help the Aged and Age Concern Scotland, some 
of which gave evidence at stage 1. That support 
reflects the dual nature of the argument, which 
centres on climate change and fuel poverty. By 
making a concerted effort to improve the energy 
efficiency of private housing stock, we can tackle 
both issues. 

Anyone who takes climate change seriously 
knows that energy efficiency is one of the most 
important measures that we can take. After all, we 
will not be able to meet ever-increasing energy 
demands in a sustainable way. I realise that it is 
quite exciting to talk about new energy 
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infrastructure—I know that committee members 
hold a range of views on nuclear power, wind 
farms and so on—and that energy efficiency is 
probably a less enticing and more boring subject 
for discussion. However, we need to get the 
matter right if we are to take our global climate 
change responsibilities seriously. 

A dramatic move on energy efficiency is 
justified. Of course, the targets that are set out in 
amendment 1 are only as substantial as targets 
that have been set elsewhere. I am asking not for 
anything unachievable or outlandish, but for 
targets similar to those that are being worked on in 
other parts of the UK. 

About 70 per cent of people who live in fuel 
poverty in Scotland are in the private sector, so it 
is appropriate to take the opportunity to address 
the matter in a bill on private sector housing. It is 
argued that Scotland’s housing stock is inherently 
different and that we are therefore unable to 
achieve targets, but I reject that view. Similar 
arguments could be made about housing stock 
elsewhere in the UK, but the UK Government has 
chosen not to make those arguments. Instead, it 
has set itself the difficult but necessary task of 
increasing energy efficiency with targets to be 
achieved by set dates. That is the approach that 
we should take in Scotland. I hope that members 
will remember the strength of the arguments in our 
stage 1 report—on which we all agreed—and that 
the committee will agree that targets should be 
included in the bill. 

I move amendment 1. 

Christine Grahame: I support Patrick Harvie’s 
amendment. In Scotland, we have more excess 
winter deaths than our Scandic neighbours even 
though their weather is more severe. That is 
directly connected with the quality of our housing 
stock. It is not the minister’s fault. It is just a fact of 
life. Given that one death in 20 is due simply to the 
fact that we have cold homes, the energy 
efficiency of homes should be a high priority along 
with the health of our citizens and their quality of 
life. The committee and the minister can make a 
huge difference in improving the quality of homes, 
the tolerable standard in heating in them and their 
energy efficiency, including insulation. 

Johann Lamont: Energy efficiency and the 
related issue of fuel poverty are important to every 
member of the committee, to me and to the 
Executive. That is why we have invested heavily in 
the central heating programme and the warm deal 
insulation scheme. Some 56,000 houses that did 
not have central heating now have it and more 
than 218,000 houses have been insulated under 
the warm deal scheme—that is nearly 10 per cent 
of Scotland’s houses. The result has been 
dramatic. In 2003-04, the warm deal scheme led 
to an average reduction of £99 in the annual fuel 

bills of private tenants and the central heating 
programme led to the average bill for the over-60s 
being cut by £376. We have amended the bill so 
that private sector tenants have the right to have 
central heating installed and landlords cannot 
reasonably refuse permission. 

I am sympathetic to the promotion of 
improvements in energy efficiency, but I am not 
convinced that amendment 1 is the right way 
forward. Agreeing to the amendment and including 
targets in the bill would be premature because the 
Executive will shortly publish its draft energy 
efficiency strategy, which will cover all sectors and 
propose a range of activities to address energy 
efficiency. Patrick Harvie mentioned the 
approaches that are being taken elsewhere in the 
UK, but members should note that the target in 
England and Wales is for a 20 per cent saving by 
2010 compared with 2000. The second target in 
Patrick Harvie’s amendment does not apply in 
England and Wales. 

It does not make sense to introduce an ad hoc 
target ahead of the comprehensive strategy that 
we are developing. We want to ensure that the 
strategy does what it says on the tin. At best, 
targets could turn out to be meaningless; at worst, 
they could skew activity away from the areas in 
which it would have the most impact. I therefore 
ask Patrick Harvie to withdraw his amendment. 

Patrick Harvie: I have congratulated the 
Executive on its work on fuel poverty and I am 
happy to do so again. I accept that its efforts are 
significant and substantial and they are to be 
welcomed. However, I am disappointed that the 
Executive is unable to support my amendment 1. 

We have heard in our considerations substantial 
arguments in favour of including a clear target in 
the bill. Fuel poverty and climate change will affect 
the poor and the socially excluded hardest. We 
cannot dismiss an attempt to tackle those issues 
as ad hoc.  

No matter how much good comes out of the 
Executive’s planned work, exactly the wrong 
signal would be sent out if the committee refused 
to make it clear that it expects not only equivalent 
targets for the Scottish Executive to do as much 
as the UK Government is doing south of the 
border but for the Scottish Executive to go further 
and set a good example on important issues of 
fuel poverty and climate change.  

One of the reasons why I got into politics was 
that I was sick of hearing people say, “If we don’t 
do this now, future generations will look badly on 
us.” Future generations are alive, here and now, 
and it is we who should be ashamed if we do not 
act now. I argue strongly that we should add these 
achievable targets to the bill. I press amendment 
1. 
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The Convener: The question is, that 
amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Scanlon, Mary (Highlands and Islands) (Con) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 1 disagreed to. 

The Convener: Amendment 193, in the name of 
Helen Eadie, in a group on its own. I welcome Mrs 
Eadie to the committee. 

Helen Eadie (Dunfermline East) (Lab): Thank 
you, convener. In moving amendment 193, I wish 
to highlight the dramatic increase in Scotland in 
the number of new homes being built—some 
250,000 in the past 10 years. The amendment, 
should it be agreed to by the committee, would 
give the buyers of new-build housing protection on 
the date of entry agreed between them and their 
builders.  

The date of entry is definitive in that it is the 
moment that keys are handed over and the buyer 
takes possession of his or her home. At present, 
one has more protection in buying a DVD than in 
buying a new house. The law does not require a 
housebuilder to insert a clear date of entry into the 
missives for new-build homes. No matter how 
strenuously the legal profession has pursued the 
possibility of having a date of entry inserted into 
missives during negotiations, that has been 
energetically refused by most housebuilders 
throughout Scotland. In contrast, when people buy 
a used home, the entry date is agreed when 
missives are exchanged. Developers will agree 
only to a non-binding approximation of a date of 
entry. The missives imposed on home purchasers 
are described by lawyers in Dunfermline as 
shotgun missives: one buys a property on such-
and-such a condition or not at all. The gun is at 
one’s head.  

Despite what the Scottish Rural Property and 
Business Association said last night in its e-mail to 
committee members, it is simply not the case that 
the issue can be resolved by contract law. I hope 
to evidence that assertion shortly. If it were that 

simple, the housing improvement task force would 
not have pursued the matter so vigorously over 
the past few years. Under the auspices of the 
housing improvement task force, the Law Society 
of Scotland established a working group that has 
been exercised over the issue of entry dates. I 
have been diligently engaged with the Law Society 
on the matter for some time. A letter from Janette 
Wilson, convener of the Law Society 
conveyancing committee, states:  

“the Society has found it hard to get HFS to engage in 
meaningful dialogue about its draft missive and little 
progress has been made with the proposed piloting of a 
standard builders’ missive.” 

12:45 
I have also been engaged with a variety of other 

stakeholders on the issue, including the Office of 
Fair Trading, representatives of the Scottish 
construction forum, Fife Council and the Scottish 
Consumer Council. The June 2005 issue of the 
Scottish Consumer Council’s “Inform” newsletter is 
devoted to a number of new-build housing issues, 
but it homes in on the point in which I am 
interested. An article in The Sunday Times on 
January 18 2004 provides further evidence that 
the problem arises throughout Scotland. I think 
that the minister has Pollokshields in her 
constituency; I see that she is shaking her head so 
perhaps it is not, but I will still say what I was 
going to say anyway. The article provides 
evidence that, in that one area alone, 35 owners 
moved into their homes 14 months after the 
original completion date. That is typical of what 
happens throughout Scotland; it is not the only 
example. 

A case has been brought to the Public Petitions 
Committee. Cases have also been pursued by 
Ann McKechin MP, in her time as a solicitor prior 
to being elected to Westminster, and Sandra 
Osborne MP was kind enough to present me with 
details of a case. Many cases have been brought 
to me, too; the first one came to me shortly after I 
was elected. My friend had the worst experience 
of all when she was kept waiting for 18 months by 
her developer for her eventual date of entry. In 
common with everyone in Scotland who has such 
an experience, she suffered losses. Those losses 
can range from a small amount such as £1,000 or 
£2,000 to as much as, in her case, in excess of 
£25,000. Professor Ross Harper represented her. 
Her case has strengthened my belief that the 
issue is a genuine one and that legislation is 
required to balance the scales between the 
purchasers and the sellers of homes. 

As I said, I have had a number of constituency 
cases. All those people have had to face 
exceptional costs. The issues that are raised 
include people having to take hotel 
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accommodation in the period between selling their 
house and moving into their new home, having to 
buy meals out and having to store furniture and 
clothing. Many such issues arise. I can see other 
members nodding, as they recognise those 
problems. 

There is a massive housebuilding boom in 
Edinburgh, where in excess of 10,000 new homes 
are being built on the waterfront. Only last week, I 
learned of a case in which a developer in 
Edinburgh is requiring his own missives to be 
used. He was represented by one of the largest 
legal firms—Maclay Murray & Spens—which 
declined on his behalf to use the standard missive 
that the building industry and the Law Society are 
attempting to negotiate. As I said earlier, Janette 
Wilson said to me in her note of 21 July that the 
negotiations have not been able to make progress. 

There is currently an unbalanced and unfair 
situation in the missives, as the builder can claim 
compensation and therefore interest from the 
purchaser—a payment of 4 per cent above the 
Bank of England base rate as well as an additional 
£50 per day—if there is a delay in settlement. That 
is in stark contrast to the fact that the purchaser 
might—and has in all the cases that I have cited—
experience delays but is not able to claim 
compensation, should they wish to rescind the 
contract, for the delays that they suffer when the 
date of entry is well beyond that claimed in the 
initial receipts. 

I move amendment 193. 

Christine Grahame: I am extremely 
sympathetic to amendment 193. Everything that 
Helen Eadie has outlined is fair and I am 
interested in what the minister will have to say. 
However, I do not know whether amendment 193 
would work or whether it would—I may be 
completely misguided—make the situation even 
messier. The proposed subsection (1)(b) that 
would be introduced by amendment 193 states:  

“where the purchaser is unable to take possession of the 
property within 30 days of that date owing to the property 
not being in a fit state, the purchaser may give the seller 
notice in writing of the purchaser’s intention to rescind the 
contract”. 

That is fine, but the seller may not be the 
developer; the developer may have a 
subcontractor who is doing the work. There is a 
chain of responsibility. Helen Eadie may say to 
me, “So be it—it makes the seller liable.” However, 
I can see messy litigation following from such a 
provision. That is perhaps not a substantive 
defence, but it makes the situation much more 
complex. The delays may be out of the control of 
the developer. Acts of God such as flood, fire and 
what not might happen and mean that a person 
was unable to take possession.  

Amendment 193 also includes remedies. 
Proposed subsection (1)(e) states: 

“all expenditure necessarily incurred by the purchaser … 
as a result of the property not being in a fit state shall be 
reimbursed by the seller.” 

I can see the words “necessarily incurred” leading 
to more litigation. What if the seller is a little 
building firm that has gone into liquidation? I know 
that in such cases the purchaser would claim in 
insolvency proceedings, but that is not as neat a 
package—I wish it were. 

Perhaps Helen Eadie could explain in more 
detail the difficulties that legal firms have had. 
Unless they are acting for the developers, in the 
main they act on behalf of their clients to try to 
remedy matters. Why have they not come up with 
something to resolve the issue, which we all want 
to be resolved? I am sympathetic to amendment 
193, but I just do not know whether it would work. 

Cathie Craigie: Like Christine Grahame, I have 
great sympathy with Helen Eadie’s amendment 
and I understand exactly where she is coming 
from. We had some discussion about the issue 
when we took evidence; I remember asking 
someone from the Scottish Consumer Council 
about it. The comparison was made between the 
rights that someone has in buying a tin of beans 
and the rights that they have in buying a house—
people have more rights in buying a tin of beans. 
The witness provided information on that, but the 
advice given at the time was that some of the 
issues involved were reserved because they were 
consumer issues, so we did not run with the idea. 

The issue goes an awful lot deeper. Although I 
would love to support amendment 193, I do not 
think that I will be able to. The Scottish Executive 
should be asking organisations such as the Law 
Society to get their heads around the issue, 
because it is a minefield. I have constituents who 
bought off plan; five years later, the houses were 
not built but they could not get back their deposits. 
Sometimes people pay money and get the keys to 
the house, but they cannot get snagging work 
carried out—they have paid hundreds of 
thousands of pounds for a house that is not fit and 
proper. If they bought second hand, aspects of 
conveyancing law would give them protection. 
Developers often just want to get properties off 
their hands and people do not always know that 
they will be responsible for paying an extra £100 a 
year just to have the open spaces in a 
development maintained and the grass cut. 

We need to consider a range of issues in 
relation to the purchase of new properties from 
developers, either large or small scale. I hope that 
the fact that Helen Eadie has lodged amendment 
193 will give the Executive an opportunity to have 
dialogue on the issue, which I have raised with 
Homes for Scotland. Developers and Homes for 
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Scotland could do a lot on the basis of good 
practice, without legislative change. Nevertheless, 
we should let developers know that we will change 
legislation if they do not get their act together. 

Mary Scanlon: I thank Helen Eadie for raising 
the issue, which undoubtedly applies in the 
Highlands as well as in the rest of Scotland. I 
would like her to address a couple of points in her 
summing up. I put on record the fact that 
sometimes there are delays for good reasons, 
such as the shortage of tradesmen, which I know 
Marilyn Livingstone has discussed at the cross-
party group on construction. 

Helen Eadie mentioned the Law Society and 
Homes for Scotland. Have the developers 
considered having some sort of insurance policy 
that would cover delays, given that, if someone’s 
home is flooded, the insurance companies tend to 
pay out for accommodation and meals while the 
home owner is out of their house? I am also 
sympathetic to the points that Cathie Craigie made 
about snagging and open-space maintenance. 

Scott Barrie: I will be brief, because most points 
have been made. I know that Helen Eadie has 
been interested in the subject for a long time. I 
remember that, a long time ago, we both attended 
a meeting in Dunfermline city chambers between 
developers and councillors about the issue. 

Christine Grahame raises the important question 
whether agreeing to the amendment would have 
unforeseen consequences. The issue that is 
raised is real and needs resolution, but I am not 
convinced that Helen Eadie’s amendment 
provides the solution. We must be careful when 
we pass legislation not to think that we are solving 
one problem while in fact we are creating another 
problem. 

A big issue for me is whether, if we agreed to 
the amendment without being careful, we could 
distort the housing market. I am concerned about 
that. If, in an attempt to right an obvious wrong, we 
make the system far more complicated and 
expensive for those who try to buy new property, 
we will return to the debate about affordable 
housing that we have had for several weeks and 
months in the committee. We must be careful that 
we do not end up making worse a situation that we 
have all identified is a major problem. 

Tricia Marwick: Like other committee members, 
I thank Helen Eadie for lodging the amendment, 
which concerns a huge problem in Dunfermline 
and other areas that are experiencing rapid 
housebuilding, whether they be Dalgety Bay, the 
M90 corridor or further afield. Unless action is 
taken, I suspect that the situation will not improve 
but worsen. 

I share the concerns of other members that 
agreeing to the amendment might not be the best 

way to proceed and that the amendment might 
have unintended consequences. I said that some 
amendments that the minister lodged were fairly 
substantial and not enough time to consult or hear 
alternative views on them had been given, which 
does not make for good legislation. That applies 
equally to a member’s amendment, no matter how 
worthy it is. The committee has had no opportunity 
to consult, so we are unsure about the 
amendment. We recognise the problem, but we do 
not think that the amendment is the way to resolve 
it. 

The issue needs to be tackled. As others have 
said, that could be done without legislation. I 
would like to hear from the minister that she will 
work with Homes for Scotland and other 
stakeholders in the building industry to try to 
produce a code of practice in the first instance, 
which would give consumers greater protection. 
After such a consultation, we should make it 
clear—as we did with the single seller survey—
that, if we need to legislate, we will. That stage 
must take place before the amendment can be 
made to the bill. 

Johann Lamont: I recognise that difficulties 
with new-build properties can arise and cause 
purchasers much unexpected expense and 
anguish. The amendment is clearly intended to 
help purchasers who face such problems but, as 
members have suggested, trying to create a 
solution through primary legislation may cause as 
many difficulties as we seek to solve. I do not 
know whether anything new has been said. The 
committee’s response suggests that people are 
aware of the issues, although identifying the 
problem is the easy bit. 

It could be said that we are dealing with an 
amendment that makes sense but should be 
resisted because it needs further consideration. 
However, as far as I can see, not much pressure 
has come from the organisations that might be 
expected to act and to come up with solutions, 
although perhaps the issue has been flagged up. 
That suggests that identifying the problem is 
relatively straightforward, but the solutions are not 
evident, even to organisations such as the Law 
Society, which is wrestling with them.  

Like other members, I urge caution about 
considering the amendment to be the way forward. 
For example, the amendment might have the 
effect that builders would cover the potential costs 
of compensation simply by raising prices, which 
would not be in the interests of purchasers. Having 
to have a fixed date would make it impossible to 
agree more flexible arrangements, even if that 
would be in the interests of both the builder and 
the purchaser. 

214



2603  2 NOVEMBER 2005  2604 

13:00 
As has been acknowledged, not all delays in 

construction are due to builders’ bad faith. 
Predicting when new houses will be completed 
can be incredibly difficult, because of factors that 
are beyond a builder’s control, such as bad 
weather and unexpected ground conditions. 
Generally, it is in builders’ interests to complete 
houses quickly and to let purchasers move in as 
soon as possible, as any delay can cause 
developers problems with their cash flow. In effect, 
amendment 193 would punish builders for 
situations that might be beyond their control, which 
they already seek to avoid. 

Cathie Craige asked about the discussion that 
took place with the Scottish Consumer Council. 
My impression was that, at stage 1, much of that 
discussion was about the quality of the finished 
product and about what rights people had in 
relation to snagging. I would be concerned if we 
ended up in a position in which, by driving builders 
to meet a completion date, we generated 
arguments about the quality of the finished product 
because builders had been more intent on 
completion than on completion to a standard. 

In response to Tricia Marwick’s point, I have said 
that whether we respond to a particular issue at 
stage 2 is a matter of judgment. In this case, we 
must accept that the issue has been raised at a 
late stage in the passage of the bill and that the 
solution is not obvious. I would be happy to 
discuss the matter further with Helen Eadie with a 
view to determining whether further measures 
could be taken and I therefore ask her to withdraw 
amendment 193. 

Bodies such as the Law Society have been 
involved in discussions and they acknowledge that 
there is a difficulty. The challenge will be to find a 
solution that people recognise works and does not 
have unintended consequences. Given that there 
is not an obvious solution to a problem that has 
arisen at a late stage, it is important that we 
consult properly with all the stakeholders before 
taking a view. At this stage, I do not see how that 
could be done within the timetable for the bill. I 
emphasise to Helen Eadie and others that I would 
be more than happy to respond to suggestions 
about how the matter—on which the committee 
did not express a considered view in its stage 1 
report or in the stage 1 debate—can be 
progressed. 

The Convener: I invite Helen Eadie to wind up 
and to indicate whether she wishes to press or 
withdraw amendment 193. 

Helen Eadie: Members will recognise that 
amendment 193 is a probing amendment for 
gauging their views. I spoke to Malcolm Chisholm 
about the issue not long after he became Minister 

for Communities and have discussed it with some 
of his ministerial colleagues over a period of time. 

We should bear in mind the fact that, when the 
housing improvement task force was set up, sub-
groups were established, which consulted widely 
on all the issues that were being raised. The Law 
Society built on the work that was done in its sub-
group by establishing a separate conveyancing 
committee. As any conveyancing solicitor in 
Scotland will confirm, we are talking about a big 
issue that has not simply come out of the blue. 

For that reason, I am pleased by the nature of 
members’ responses in the sense that they 
acknowledge that there is a problem. The road to 
finding a solution begins with acknowledgement 
that there is a problem. I emphasise that, although 
the conveyancing committee produced a draft 
missive that was ready for circulation to every 
solicitor in Scotland, Homes for Scotland simply 
would not agree to it. That is what has given all of 
us a problem. 

I accept the point that members make about the 
difficulties that exist with the various public utilities, 
which we must recognise. We must remember, 
too, that in spite of the route that we as a 
Parliament chose to go down to get our building 
built, we could have gone down a different route 
and specified a fixed date for its completion. That 
would have been possible because many 
construction companies in Scotland finish ahead 
of schedule when they are engaged to construct 
major works. Indeed, when I have met industry 
representatives at meetings of the cross-party 
group on construction, I have been told that 
builders and developers who engage in good 
practice would welcome such an initiative, as it 
would separate the cowboys from the good 
builders. That is one issue that we need to keep in 
mind. 

I will not take up more of the committee’s time, 
but I will just respond to the point about whether 
the amendment would raise prices. In considering 
whether the victims in such matters should be 
subject to penalties or to compensation, we need 
to take into account the need for an equitable 
approach across Scotland. A bit like provisions on 
equal opportunities, requiring fair treatment and 
equity in house buying throughout Scotland would 
come with a price tag. However, people should not 
be penalised by having to pay thousands of 
pounds more or even, as in the worst instance that 
I mentioned, in excess of £25,000 more. That 
should not happen in today’s Scotland. We need 
to find a solution to the issue. However, I will seek 
to withdraw amendment 193. 

Amendment 193, by agreement, withdrawn. 
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Before section 160 

The Convener: Amendment 118, in the name of 
the minister, is in a group on its own. 

Johann Lamont: When Malcolm Chisholm gave 
evidence to the committee at stage 1, the 
convener pointed out that the bill did not contain a 
provision such as the one in the Housing 
(Scotland) Act 2001 that requires ministers and 
local authorities to have regard to equal 
opportunities when exercising their functions. As 
Malcolm Chisholm confirmed in his reply, that was 
an omission. We are grateful to the convener for 
drawing it to our attention. 

Amendment 118 will impose a duty on ministers 
and local authorities to carry out any action that 
they are required or empowered to take under the 
bill in such a way as to promote equal 
opportunities and to comply with the equal 
opportunity requirements. The wording of 
amendment 118 is similar to the provision in the 
2001 act. 

The terms “equal opportunities” and “equal 
opportunity requirements” are widely defined: 

“‘Equal opportunities’ means the prevention, elimination 
or regulation of discrimination between persons on grounds 
of sex or marital status, on racial grounds, or on grounds of 
disability, age, sexual orientation, language or social origin, 
or of other personal attributes, including beliefs or opinions, 
such as religious beliefs or political opinions. 

‘Equal opportunity requirements’ means the requirements 
of the law for the time being relating to equal opportunities.” 

I move amendment 118. 

The Convener: As the minister knows, I like 
nothing better than holding the Executive to 
account, so I am glad that my suggestion has, on 
this occasion, been taken on board. 

Johann Lamont: We aim to please. 

The Convener: There is a first time for 
everything. 

Amendment 118 agreed to. 

Section 160—Power to obtain information etc 

The Convener: Amendment 119, in the name of 
the minister, is in a group on its own. 

Johann Lamont: Section 160 gives local 
authorities powers to require information about 
any land or premises that helps them to exercise 
their functions under the bill. Amendment 119 will 
provide local authorities with the additional power 
of being able to require information from any 
occupier about his or her relationship with any 
other occupiers. 

Such a provision should help in identifying 
unlicensed HMOs. An HMO licence is required for 
a property if it is occupied by three or more people 

from three or more families. Given the many 
stories that we hear about tenants being instructed 
to say that two of them are living together as a 
couple so that the landlord can evade licensing, 
we suggest that amendment 119 will help to 
enforce the licensing system. Under the 
amendment, local authorities will be able to 
require such information in writing from occupiers 
and it will be a criminal offence to give false 
information. I believe that tenants will be less 
willing to go along with their landlord’s deceit if the 
local authority’s inquiries are backed up with legal 
force. 

I move amendment 119. 

Euan Robson: Will the minister clarify that 
nothing in amendment 119 will compel someone 
to breach the Data Protection Act 1998? 

Patrick Harvie: My question is along 
comparable lines. I am aware that the Executive 
scrutinises its proposals to ensure that their 
compliance with human rights legislation is such 
that the Presiding Officer can give the nod to the 
bill being introduced. Given that the amendment 
would create a criminal offence for refusing to give 
information about personal relationships, what 
issues have been discussed in relation to the right 
of privacy and how have they been resolved? 

Johann Lamont: The first thing to say is that we 
cannot compel people to break the law, so 
everything must be compliant with other 
obligations under the law. The provision would 
require people to give information only about 
themselves, so there would not be a breach of the 
Data Protection Act 1998.  

I acknowledge the points that members have 
made, but I think that this is a difficult area. We 
must recognise that people’s capacity to try to 
circumvent and subvert the law is substantial. 
Perhaps the provision exposes something about 
the broader culture of landlord-tenant relationships 
that it will not fully address. However, we feel that 
it will provide the opportunity to discourage people 
from trying to subvert the law and to do things that 
are not in the interests of the tenants.  

If members feel that particular issues need to be 
revisited, I am more than happy to do that. I 
recognise the delicacy about the motivation behind 
the proposal, but amendment 119 is about trying 
to resist people’s desire to subvert law that is in 
the interests of good landlords and of tenants who 
wish to have safe and warm accommodation. 

The Convener: The question is, that 
amendment 119 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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FOR

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

AGAINST

Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 119 agreed to. 

Section 160, as amended, agreed to. 

Section 161—Formal communications 

The Convener: Amendment 120, in the name of 
the minister, is grouped with amendments 121 and 
122. 

Johann Lamont: These amendments seek to 
make technical changes to ensure that the bill’s 
general provisions cover all types of HMOs. 
Section 161 deals with the delivery of formal 
communications, including how to deliver 
something to the owner or occupier of a house or 
other premises when the owner or occupier’s 
name and address are unknown. The description 
“house or other premises” covers only buildings; 
the addition of the words “or other living 
accommodation” will ensure that HMOs that are 
not buildings are also covered. 

I move amendment 120. 

Amendment 120 agreed to. 

Amendment 121 and 122 moved—[Johann 
Lamont]—and agreed to. 

Section 161, as amended, agreed to. 

Sections 162 to 164 agreed to. 

Section 165—Orders and regulations 

Amendments 123 and 129 moved—[Johann 
Lamont]—and agreed to. 

Section 165, as amended, agreed to. 

Section 166 agreed to. 

Schedule 5 
CONSEQUENTIAL CHANGES 

13:15 
The Convener: Amendment 124, in the name of 

the minister, is grouped with amendments 157, 
125, 126 and 158. 

Johann Lamont: The five technical 
amendments in the group will add to the 

consequential changes and repeals that arise from 
the bill. 

Amendment 124 seeks to make a consequential 
change that was originally omitted from the bill. 
Section 308 of the Housing (Scotland) Act 1987 
deals with payments for houses that do not meet 
the tolerable standard. It refers to houses that are 
compulsorily purchased under various provisions, 
including paragraph 5 of schedule 8 to the act, 
which concerns purchases of houses and land in 
housing action areas. Although the bill repeals 
schedule 8, it omits the consequential change that 
is necessary to remove the reference to the 
schedule in section 308. Amendment 124 seeks to 
remove that reference. 

The three repeals in amendments 125 and 126 
are required because of the repeal of schedule 8, 
which contains provisions for housing action 
areas, which will no longer exist. Amendment 125 
seeks to repeal sections 120(6) and 124(4) of the 
1987 act. Section 120(6) provides that when a 
local authority acquires land under section 120, 
the provisions of subparagraph 8(b) of schedule 8 
apply to what it can do with the land. Section 
124(4) provides that when a local authority 
purchases land under section 124, it must sell, let 
or appropriate the land in accordance with 
paragraph 8 of schedule 8. Those subsections will 
no longer have any effect and should be repealed. 
They do not need to be replaced because sections 
73 and 74 of the Local Government (Scotland) Act 
1973 provide broad powers for local authorities to 
appropriate and dispose of land and will apply 
without requiring specific mention in the bill. 

Paragraph 18 of schedule 5 to the Agricultural 
Holdings (Scotland) Act 1991 lists works for which 
a tenant is entitled to compensation. Amendment 
126 seeks to repeal a reference in that paragraph 
to works of a kind referred to in subparagraph 
13(2) of schedule 8 to the 1987 act—in other 
words, it seeks to repeal the reference to works 
that are carried out in compliance with a housing 
action area final resolution, as such resolutions will 
no longer exist. 

Amendments 157 and 158 seek to modify the 
Fire (Scotland) Act 2005. The fire safety regime 
that is introduced by that act applies to HMOs that 
require to be licensed under the Civic Government 
(Scotland) Act 1982. Amendment 157 seeks to 
change the 2005 act so that it refers to the new 
licensing provisions in the bill. The fire safety 
regime also covers houses that are subject to a 
control order under section 178 of the 1987 act. As 
the bill repeals that section, amendment 158 
seeks to repeal the reference to it. Those 
modifications were omitted from the bill as drafted 
but are needed to ensure that fire safety will be 
properly enforced in HMOs in future. 

I move amendment 124. 
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Amendment 124 agreed to. 

Amendments 179 and 157 moved—[Johann 
Lamont]—and agreed to. 

Schedule 5, as amended, agreed to. 

Schedule 6 
REPEALS 

Amendment 125 moved—[Johann Lamont]—
and agreed to. 

Amendment 205 not moved. 

Amendments 126 and 158 moved—[Johann 
Lamont]—and agreed to. 

Schedule 6, as amended, agreed to. 

Section 167 agreed to. 

Section 168—Interpretation 

Amendments 180 and 181 moved—[Johann 
Lamont]—and agreed to. 

The Convener: If amendment 182 is agreed to, 
I cannot call amendment 13. 

Amendment 182 moved—[Mary Scanlon]. 

The Convener: The question is, that 
amendment 182 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Scanlon, Mary (Highlands and Islands) (Con) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, Mr John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 182 disagreed to. 

Amendments 13 and 14 moved—[Johann 
Lamont]—and agreed to. 

Section 168, as amended, agreed to. 

Section 169 agreed to. 

Long title agreed to. 

The Convener: That ends our stage 2 
consideration of the Housing (Scotland) Bill. I 
thank the minister for her attendance this morning. 
I also wish Archie Stoddart well, as he will soon be 
departing from the Executive, although I am sure 
that the committee will see him return in a 
completely different capacity. 
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Part 1—Housing standards 
Chapter 1—Housing renewal areas 

SP Bill 40A Session 2 (2005) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

Housing (Scotland) Bill
[AS AMENDED AT STAGE 2] 

An Act of the Scottish Parliament to make provision about housing standards; to confer a right to 
adapt rented houses to meet the needs of disabled occupants; to provide for the giving of 
assistance by local authorities in connection with work carried out in relation to houses; to require 
certain information to be made available on the sale of houses; to regulate the multiple occupation 
of houses and certain other types of living accommodation; to make provision about mobile 5
homes; to make provision about matters to be considered by local authorities when assessing 
suitability of persons to act as a landlord; and for connected purposes. 

PART 1

HOUSING STANDARDS

CHAPTER 110

HOUSING RENEWAL AREAS

Designation of housing renewal areas 

1 Housing renewal areas: criteria 

A local authority may by order designate any locality in its area as a housing renewal 
area (“HRA”) if it considers— 15

(a) that a significant number of the houses in the locality are sub-standard, or 

(b) that the appearance or state of repair of any houses in the locality is adversely 
affecting the amenity of that locality. 

2 Housing renewal areas: procedure 

(1) An order designating any locality as an HRA (an “HRA designation order”) must— 20

(a) set out the reasons for the designation by reference to section 1, and 

(b) include—

(i) an HRA action plan, and 

(ii) a map delineating the HRA. 
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(2) An HRA designation order may not be made unless the Scottish Ministers have 
approved a draft of the proposed order. 

(3) Schedule 1 makes further provision about the procedure for making HRA designation 
orders.

3 HRA action plans 5

(1) An HRA action plan is a strategy for securing an improvement in the condition and 
quality of housing in the HRA. 

(2) Such a plan must— 

(a) identify each house in the HRA which the local authority considers to be sub-
standard and, in relation to each, specify whether the local authority considers that 10
the house— 

(i) ought to be closed or demolished under Part 6 (houses which fail tolerable 
standard or constitute obstructive buildings) of the 1987 Act, 

(ii) requires to be demolished under section 29 (dangerous buildings) of the 
Building (Scotland) Act 2003 (asp 8), 15

(iii) is in a state of serious disrepair and ought to be demolished, or 

(iv) ought to have work carried out in or in relation to it for the purposes of 
bringing it into, and keeping it in, a reasonable state of repair, 

(b) identify any house in the HRA which ought to have work carried out in or in 
relation to it for the purposes of enhancing the amenity of the HRA, 20

(c) specify— 

(i) any standard to which any demolition required by the plan is to be carried 
out (including any standard to which the site of the demolished house must 
be cleared), 

(ii) the work which the plan requires to be carried out, 25

(iii) any standard which must be met on completion of that work, and 

(iv) any step which the local authority requires to be taken in carrying out that 
work,

(d) describe the general effect of Part 15 (compensation payments) of the 1987 Act 
and Part 2 (scheme of assistance) of this Act in so far as they apply in relation to 30
houses identified in the plan, and 

(e) specify the period within which the local authority intends to secure the 
implementation of the plan. 

(3) The work specified in an HRA action plan may include work which is intended to— 

(a) improve the safety or security of any houses or persons, 35

(b) reduce the long-term costs of maintaining any houses, or 

(c) enhance the amenity of any houses. 

(4) An HRA action plan may also specify work which ought to be carried out in or in 
relation to any house in the HRA which is adjacent to, or otherwise associated with, any 
house identified in it. 40
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4 Variation of HRA designation order 

(1) The local authority may, on the request of the owner of any house identified in an HRA 
action plan as a house in or in relation to which work ought to be carried out, vary an 
HRA designation order. 

(2) The local authority must consult— 5

(a) the owner concerned, and 

(b) any other person whom it considers likely to be affected by the proposed 
variation,

before deciding whether to vary an HRA designation order under subsection (1). 

(3) A variation under subsection (1) may vary the HRA action plan only; and may do so 10
only so far as it affects the house owned by the person who made the request. 

(4) The local authority may, at any time, vary an HRA designation order in a way which it 
considers unlikely to adversely affect any person significantly. 

(5) The local authority must give notice of any variation made under subsection (1) or (4) 
to—15

(a) any person whom it considers likely to be affected by the variation, and 

(b) such other persons as it thinks fit. 

(6) The notice must— 

(a) describe the general effect of the variation, and 

(b) specify the places where, and the times at which, a copy of the HRA designation 20
order as varied is to be made available under section 7. 

5 Revocation of HRA designation order 

(1) The local authority must revoke an HRA designation order if it is— 

(a) satisfied that the HRA action plan has been implemented, or 

(b) directed to do so by the Scottish Ministers. 25

(2) The local authority may, with the consent of the Scottish Ministers, otherwise revoke an 
HRA designation order at any time if it is satisfied that there has been a change in 
circumstances which justifies such a revocation. 

(3) Any work notice given for the purpose of implementing an HRA action plan is to cease 
to have effect on revocation of the HRA designation order which includes that plan. 30

(4) The local authority must give notice of a revocation under subsection (1)(b) or (2) to any 
person whom it considers likely to be affected by the revocation. 

6 Directions concerning identification of housing renewal areas 

(1) A local authority must comply with any directions given by the Scottish Ministers 
concerning identification of areas suitable to be designated as HRAs. 35

(2) A direction given for the purpose of subsection (1) may— 

(a) be given generally, or  
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(b) make different provision for different cases and, in particular, for different areas, 
different localities, different types of local authority or in respect of any particular 
local authority or authorities. 

(3) Such a direction may be varied or revoked at any time. 

7 Public access to HRA designation orders 5

(1) The local authority must make a copy of each HRA designation order in force for its 
area (including any variations) available for public inspection, free of charge. 

(2) It is for the local authority to determine the form and manner in which, and the places 
where, a copy HRA designation order is made available; but in so doing the local 
authority must ensure that the copy order is made reasonably obtainable. 10

Implementation of HRA action plans 

8 Implementation: duties of local authority 

(1) A local authority which has designated an HRA must take such steps as are reasonably 
practicable for the purposes of securing the implementation of the HRA action plan. 

(2) Those steps must include— 15

(a) informing the owners and occupiers of houses identified in the HRA action plan 
about the way in which it intends to secure implementation of the plan, and 

(b) from time to time, giving those owners and occupiers progress reports about the 
implementation of the plan. 

9 Duty to rehouse displaced residents 20

(1) This section applies where— 

(a) a person is to be displaced permanently from any living accommodation as a 
result of the implementation of an HRA action plan, and 

(b) that living accommodation was the only or main residence of that person on the 
day on which notice of the relevant HRA designation order was first given in 25
accordance with schedule 1. 

(2) Where this section applies the local authority must, if so requested by the person to be 
displaced, ensure— 

(a) that the person is provided with suitable alternative living accommodation on 
reasonable terms, and 30

(b) in so far as practicable, that the living accommodation which is so provided is in, 
or within a reasonable distance of, the locality of the living accommodation from 
which the person is to be displaced. 

(3) The reference in subsection (2) to suitable alternative living accommodation is a 
reference to living accommodation which is suitable for occupation by the person to be 35
displaced and any other person whose only or main residence on the day referred to in 
subsection (1)(b) would, but for the location of that other person’s place of work or of 
any educational institution which the person attends, have been the living 
accommodation concerned. 
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CHAPTER 2

STRATEGIC HOUSING FUNCTIONS

10 Local housing strategies 

In section 89 (duty to prepare a local housing strategy) of the Housing (Scotland) Act 
2001 (asp 10)— 5

(a) in subsection (5), before paragraph (a) insert— 

“(za) improves the standard of housing in the authority’s area,”, 

(b) after that subsection insert— 

“(5A) The local housing strategy must, in particular, set out— 

(a) a strategy for ensuring compliance with section 85(1) (duty to close, 10
demolish or improve houses which do not meet the tolerable standard) of 
the Housing (Scotland) Act 1987 (c.26), 

(b) the authority’s policy for identifying parts of its area for designation 
under section 1 (housing renewal areas) of the Housing (Scotland) Act 
2005 (asp 00).”. 15

CHAPTER 3

THE TOLERABLE STANDARD

11 Amendment of the tolerable standard 

(1) Section 86 (definition of house meeting the tolerable standard) of the 1987 Act is 
amended as follows. 20

(2) In subsection (1)— 

(a) after paragraph (c) insert— 

“(ca) has satisfactory thermal insulation;”, 

(b) in paragraph (f), after “closet” insert “or waterless closet”, 

(c) after paragraph (g) insert— 25

“(ga) in the case of a house having a supply of electricity, complies with the 
relevant requirements in relation to the electrical installation for the 
purposes of that supply; 

 “the electrical installation” is the electrical wiring and associated 
components and fittings, but excludes equipment and appliances; 30

 “the relevant requirements” are that the electrical installation is adequate 
and safe to use;”. 

(3) After subsection (1), insert— 

“(1A) In construing any such reference, regard shall be had to any guidance issued by 
the Scottish Ministers. 35
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(1B) The Scottish Ministers must issue the guidance in such manner as they 
consider appropriate for bringing it to the notice of local authorities and other 
persons with an interest. 

(1C) The Scottish Ministers may vary or revoke any such guidance.”. 

(4) After subsection (2), insert— 5

“(2A) An order under subsection (2) is to be made by statutory instrument, and no 
such order is to be made unless a draft of the order has been laid before and 
approved by resolution of the Scottish Parliament.”. 

CHAPTER 4

THE REPAIRING STANDARD10

Landlord’s duty to repair and maintain 

12 Tenancies to which repairing standard duty applies 

This Chapter applies to any tenancy of a house let for human habitation unless it is— 

(a) a Scottish secure tenancy or a short Scottish secure tenancy, 

(b) a tenancy of a house retained or purchased by a local authority under section 121 15
of the 1987 Act for use as housing accommodation, or 

(c) a tenancy of an agricultural holding (within the meaning of the Agricultural 
Holdings (Scotland) Act 1991 (c.55)), 

and a reference in this Chapter to a tenancy refers only to a tenancy to which this 
Chapter applies. 20

13 The repairing standard 

(1) A house meets the repairing standard if— 

(a) the house is wind and water tight and in all other respects reasonably fit for human 
habitation,

(b) the structure and exterior of the house (including drains, gutters and external 25
pipes) are in a reasonable state of repair and in proper working order, 

(c) the installations in the house for the supply of water, gas and electricity and for 
sanitation, space heating and heating water are in a reasonable state of repair and 
in proper working order, 

(d) any fixtures, fittings and appliances provided by the landlord under the tenancy 30
are in a reasonable state of repair and in proper working order, and 

(e) any furnishings provided by the landlord under the tenancy are capable of being 
used safely for the purpose for which they are designed. 

(2) In determining whether a house meets the standard of repair mentioned in subsection 
(1)(a), regard is to be had to the extent (if any) to which the house, by reason of disrepair 35
or sanitary defects, falls short of the provisions of any building regulations. 

(3) In determining whether a house meets the standard of repair mentioned in subsection 
(1)(b), regard is to be had to— 

(a) the age, character and prospective life of the house, and 
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(b) the locality in which the house is situated.  

(4) The reference in subsection (1)(c) to installations in a house includes reference to 
installations outwith the house which, directly or indirectly, serve the house and which 
the owner is responsible for maintaining (solely or in common with others) by virtue of 
ownership, any real burden or otherwise. 5

14 Landlord’s duty to repair and maintain 

(1) The landlord in a tenancy must ensure that the house meets the repairing standard— 

(a) at the start of the tenancy, and 

(b) at all times during the tenancy. 

(2) The duty imposed by subsection (1) includes a duty to make good any damage caused 10
by carrying out any work for the purposes of complying with the duty in that subsection. 

(3) The duty imposed by subsection (1)(b) applies only where— 

(a) the tenant notifies the landlord, or 

(b) the landlord otherwise becomes aware, 

that work requires to be carried out for the purposes of complying with it. 15

(4) The landlord complies with the duty imposed by subsection (1)(b) only if any work 
which requires to be carried out for the purposes of complying with that duty is 
completed within a reasonable time of the landlord being notified by the tenant, or 
otherwise becoming aware, that the work is required. 

15 Application of duty in relation to flats etc. 20

(1) Where a house forms part only of any premises, the reference in section 13(1)(b) to the 
house includes reference to any part of those premises which the owner of the house is 
responsible for maintaining (solely or in common with others) by virtue of ownership, 
any real burden or otherwise. 

(2) Nothing in subsection (1) requires the landlord to carry out any work unless any part of 25
the premises, or anything in the premises, which the tenant is entitled to use is adversely 
affected by the disrepair or failure to keep in proper working order. 

16 Exceptions to landlord’s repairing duty 

(1) The duty imposed by section 14(1) does not require— 

(a) any work to be carried out which the tenant is required by the terms of the tenancy 30
to carry out, 

(b) any work to be carried out for which the tenant— 

(i) is liable by virtue of the tenant’s duty to use the house in a proper manner, 
or

(ii) would be so liable but for any express undertaking on the landlord’s part, 35

(c) the house to be rebuilt or reinstated in the event of destruction or damage by fire 
or by storm, flood or other inevitable accident, or 
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(d) the repair or maintenance of anything that the tenant is entitled to remove from the 
house.

(2) The exception made by subsection (1)(a) applies only if the tenancy concerned is— 

(a) for a period of not less than 3 years, and 

(b) not determinable at the option of either party within 3 years of the start of the 5
tenancy. 

(3) Where the terms of a tenancy are not agreed until after the tenancy starts, the tenancy is, 
for the purposes of subsection (2), to be treated as starting on the date of agreement. 

(4) A landlord is not to be treated as having failed to comply with the duty imposed by 
section 14(1) where the purported failure occurred only because the landlord lacked 10
necessary rights (of access or otherwise) despite having taken reasonable steps for the 
purposes of acquiring those rights. 

17 Prohibition on contracting out 

(1) The terms of a tenancy and of any other agreement between the landlord and the tenant 
are of no effect in so far as they purport to— 15

(a) require the tenant to carry out, or to pay for or contribute towards the cost of, any 
work which the landlord requires to ensure be carried out for the purposes of 
complying with the duty imposed by section 14(1), 

(b) exclude or limit that duty, or 

(c) provide for termination of the tenancy, or impose on the tenant any penalty, 20
disability or obligation, in the event of the tenant enforcing compliance by the 
landlord of that duty. 

(2) This section is subject to any contrary provision made by order under section 18. 

18 Contracting out with consent of sheriff 

(1) The sheriff may, on the application of the landlord or the tenant, by order exclude or 25
modify the application to the tenancy of any of the provisions of sections 14, 15 and 17. 

(2) An order under subsection (1) may be made only if— 

(a) the other party under the tenancy consents, and 

(b) the sheriff, having regard to the terms of the tenancy and to all the circumstances, 
considers that it is reasonable to do so. 30

19 Pre-tenancy inspection 

The landlord must— 

(a) inspect the house before the tenancy starts for the purpose of identifying any work 
necessary to comply with the duty imposed by section 14(1)(a), and 

(b) notify the tenant of any such work. 35
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20 Tenant’s right to information about landlord’s duty 

(1) The landlord must, on or before the start of a tenancy, provide the tenant with written 
information about the effect of this Chapter in relation to the tenancy. 

(2) The Scottish Ministers may issue guidance to such persons as they think fit about the 
form and content of information to be provided under subsection (1) and the manner in 5
which the information should be provided. 

(3) Any landlord to whom such guidance is issued must have regard to it. 

(4) The Scottish Ministers may vary or revoke any such guidance. 

Enforcement of repairing standard 

21 Naming of panel and re-naming of committees 10

(1) The panel constituted under Schedule 4 of the Rent (Scotland) Act 1984 (c.58) is to be 
known as the private rented housing panel. 

(2) Rent assessment committees constituted in accordance with that Schedule are to be 
known as private rented housing committees. 

(3) The panel, the president of the panel and those committees are— 15

(a) to continue to exercise the functions conferred on them by virtue of Part 5 of the 
Rent (Scotland) Act 1984 (c.58) and Part 2 of the Housing (Scotland) Act 1988 
(c.43), and 

(b) in addition, to exercise the functions conferred on them by this Act. 

(4) It is for the president to monitor the exercise by those committees of the functions 20
conferred on them by this Act. 

(5) Those committees must comply with any direction, and have regard to any guidance, 
given by the president in connection with the exercise of those functions. 

(6) But the president may not give any such direction in relation to a particular case.  

(7) Directions or guidance given under subsection (5) may be varied or revoked at any time. 25

(8) The president’s functions under this Act may, where the president is absent or 
incapacitated, be exercised by the vice-president of the panel. 

(9) Any reference to the panel or to any of those committees in any enactment or instrument 
is to be construed in accordance with subsection (1) or, as the case may be, (2). 

22 Application to private rented housing panel 30

(1) A tenant may apply to the private rented housing panel for determination of whether the 
landlord has failed to comply with the duty imposed by section 14(1)(b). 

(2) An application under subsection (1) must set out the tenant’s reasons for considering 
that the landlord has failed to comply with that duty. 

(3) No such application may be made unless the tenant has notified the landlord that work 35
requires to be carried out for the purpose of complying with that duty. 

(4) No such application may be made where the landlord is— 
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(a) a local authority landlord (within the meaning of the Housing (Scotland) Act 2001 
(asp 10)), 

(b) a registered social landlord (being a body registered in the register maintained 
under section 57 of that Act), 

(c) Scottish Homes, or 5

(d) Scottish Water. 

(5) Schedule 2 makes further provision about the procedure for making and determining an 
application under this section. 

(6) Paragraph (c) of subsection (4) is to cease to have effect on the date specified in an order 
made under section 87(1) (power to dissolve Scottish Homes) of the Housing (Scotland) 10
Act 2001 (asp 10). 

23 Referral to private rented housing committee 

(1) The president of the private rented housing panel must decide whether to— 

(a) refer an application under section 22(1) to a private rented housing committee, or 

(b) reject the application. 15

(2) The president may reject an application only if the president considers— 

(a) that it is vexatious or frivolous, 

(b) where the tenant has previously made an identical or substantially similar 
application in relation to the same house, that there has not been a reasonable 
period of time between the applications, or 20

(c) that the dispute to which the application relates has been resolved. 

(3) The president must make a decision under subsection (1)— 

(a) within 14 days of the panel’s receipt of the application concerned, or 

(b) where the president considers— 

(i) that the decision cannot be made without further information, or 25

(ii) that there is a reasonable prospect of the dispute being resolved by the 
parties,

by such later date as the president considers reasonable. 

(4) The president must, as soon as practicable after rejecting an application, give notice of 
the rejection to the tenant. 30

(5) Such a notice must— 

(a) set out the reasons for the rejection, and 

(b) explain the procedure for appealing against it. 

24 Determination by private rented housing committee 

(1) The private rented housing committee to which a tenant’s application under section 35
22(1) is referred must decide whether the landlord has complied with the duty imposed 
by section 14(1)(b). 
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(2) Where the committee decide that the landlord has failed to comply with that duty, they 
must by order (a “repairing standard enforcement order”) require the landlord to carry 
out such work as is necessary for the purposes of ensuring— 

(a) that the house concerned meets the repairing standard, and 

(b) that any damage caused by the carrying out of any work in pursuance of that duty 5
or the order is made good. 

(3) A repairing standard enforcement order must specify the period within which the work 
required by the order must be completed. 

(4) The period so specified must be the period beginning with the date from which the order 
has effect within which the committee reasonably consider that the work required can be 10
completed (but must not, in any case, be a period of less than 21 days). 

(5) A repairing standard enforcement order may specify particular steps which the 
committee require the landlord to take in complying with the order. 

(6) Where the committee are prevented by reason only of section 16(4) from deciding that a 
landlord has failed to comply with the duty imposed by section 14(1)(b), the committee 15
must serve notice on the local authority stating that they consider the landlord to be 
unable to comply with that duty. 

(7) Where the sheriff has made an order under section 18(1) in relation to a tenancy— 

(a) the committee must, when determining whether the landlord has failed to comply 
with the duty imposed by section 14(1)(b), treat sections 14, 15 and 17 as having 20
been modified or excluded in the manner described in the sheriff’s order, 

(b) a repairing standard enforcement order may not require the carrying out of any 
work which the duty imposed by section 14(1)(b) does not, because of that 
modification or exclusion, require to be carried out. 

25 Variation and revocation of repairing standard enforcement orders 25

(1) The private rented housing committee which made a repairing standard enforcement 
order may, at any time— 

(a) vary the order in such manner as they consider reasonable, or 

(b) where they consider that the work required by the order is no longer necessary, 
revoke it. 30

(2) Where subsection (3) applies, the committee must vary the repairing standard 
enforcement order in question— 

(a) so as to extend, or further extend, the period within which the work required by 
the order must be completed, and 

(b) in such other manner as they think fit. 35

(3) This subsection applies where— 

(a) the committee consider, on the submission of the landlord or otherwise, that the 
work required by a repairing standard enforcement order has not been, or will not 
be, completed during the period within which the order requires the work to be 
completed, and 40

(b) the committee— 
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(i) consider that satisfactory progress has been made in carrying out the work 
required, or 

(ii) have received a written undertaking from the landlord stating that the work 
required will be completed by a later date which the committee consider 
satisfactory. 5

(4) References in this Act (including this section) to a repairing standard enforcement order 
or to work required by such an order are, where the order has been varied under this 
section, to be treated as references to the order as so varied or, as the case may be, to 
work required by the order as so varied. 

26 Effect of failure to comply with repairing standard enforcement order 10

(1) It is for the private rented housing committee to decide whether a landlord has complied 
with a repairing standard enforcement order made by the committee. 

(2) Where the committee decide that a landlord has failed to comply with the repairing 
standard enforcement order, the committee must— 

(a) serve notice of the failure on the local authority, and  15

(b) decide whether to make a rent relief order. 

(3) The committee may not decide that a landlord has failed to comply with a repairing 
standard enforcement order— 

(a) unless the period within which the order requires the work to be completed has 
ended, or 20

(b) if the committee are satisfied, on the submission of the landlord or otherwise— 

(i) that the landlord is unable to comply with the order because of a lack of 
necessary rights (of access or otherwise) despite having taken reasonable 
steps for the purposes of acquiring those rights, or 

(ii) that the work required by the order is likely to endanger any person. 25

(4) Where the committee are prevented by reason only of subsection (3)(b) from deciding 
that a landlord has failed to comply with a repairing standard enforcement order, the 
committee must serve notice on the local authority stating that they consider the 
landlord to be unable to comply with the repairing standard enforcement order. 

27 Rent relief orders 30

(1) A rent relief order is an order by a private rented housing committee which reduces any 
rent payable under the tenancy in question by such amount (not exceeding 90% of the 
rent which would, but for the order, be payable) as may be specified in the order. 

(2) A private rented housing committee may make a rent relief order only where they have 
decided that a landlord has failed to comply with a repairing standard enforcement order 35
which has effect in relation to the house concerned. 

(3) A rent relief order does not affect the terms or validity of the tenancy to which it relates 
(otherwise than by reducing the rent payable under the tenancy). 

(4) The committee may decide to revoke a rent relief order at any time; and the committee 
must decide to do so if— 40
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(a) the repairing standard enforcement order to which the rent relief order relates is 
revoked, or 

(b) a certificate is granted under section 58 in relation to the work required by that 
repairing standard enforcement order. 

(5) The revocation of a rent relief order does not make a tenant liable to pay any rent which 5
the tenant would, but for the rent relief order, have been liable to pay under the tenancy 
while the rent relief order had effect. 

28 The repairing standard: offences 

(1) A landlord who, without reasonable excuse, fails to comply with a repairing standard 
enforcement order commits an offence. 10

(2) For the purposes of subsection (1), a landlord has reasonable excuse for failing to 
comply with a repairing standard enforcement order if— 

(a) the landlord is unable to comply with the order because of a lack of necessary 
rights (of access or otherwise) despite having taken reasonable steps for the 
purposes of acquiring those rights, or 15

(b) the work required by the order is likely to endanger any person. 

(3) Subsection (2) does not affect the generality of the defence of reasonable excuse. 

(4) A landlord cannot be guilty of an offence under subsection (1) unless the private rented 
housing committee which made the repairing standard enforcement order in question 
has decided that the landlord has failed to comply with it (but such a decision does not 20
establish a presumption that the landlord has committed an offence under subsection 
(1)).

(5) A landlord commits an offence if the landlord enters into a tenancy or occupancy 
arrangement in relation to a house at any time during which a repairing standard 
enforcement order has effect in relation to the house. 25

(6) A landlord does not commit an offence under subsection (5) if the private rented 
housing committee which made the order has consented to the landlord entering into the 
tenancy or occupancy arrangement. 

(7) A landlord who is guilty of an offence under subsection (1) or (5) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 30

29 Annual report 

(1) The president of the private rented housing panel must, in respect of each reporting year, 
prepare a written report on the exercise of functions by the president, by the panel and 
by private rented housing committees during that year. 

(2) The president must submit each such report to the Scottish Ministers as soon as 35
practicable after the end of the reporting year to which it relates. 

(3) The Scottish Ministers must lay before the Scottish Parliament a copy of each such 
report submitted to them. 

(4) A reporting year for the purposes of this section is— 

(a) the period beginning with the day on which this section comes into force and 40
ending with 31 December next following that date, and 
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(b) each successive calendar year. 

CHAPTER 5

REPAIR, IMPROVEMENT AND DEMOLITION OF HOUSES

Work notices and demolition notices 

30 Work notices 5

(1) The local authority may require the owner of a house to carry out work in it for the 
purposes of— 

(a) implementing an HRA action plan in relation to any house identified in the plan, 
or

(b) bringing any house which the local authority considers to be sub-standard 10
(whether or not situated in an HRA) into, or keeping it in, a reasonable state of 
repair.

(2) A requirement under subsection (1) must be made by serving notice (a “work notice”) in 
accordance with section 60. 

(3) The work notice must specify— 15

(a) the reason for the requirement (by reference, if the requirement relates to any 
house other than the house in which the work is to be carried out, to the condition 
of that other house),

(b) the work which requires to be carried out, 

(c) any standard which that house is to meet on completion of the work, and 20

(d) the period within which the work must be completed. 

(4) The period so specified must be the period beginning with the date from which the 
notice has effect within which the local authority reasonably considers that the work 
required can be completed (but must not, in any case, be a period of less than 21 days). 

(5) The work notice may also specify particular steps which the local authority requires to 25
be taken in carrying out the work required. 

31 Suspension of work notice 

(1) The local authority may suspend a work notice if satisfied that carrying out the work 
required is likely to be detrimental to the health of any resident of the house concerned. 

(2) The local authority may lift a suspension under subsection (1) at any time. 30

(3) The local authority must give notice of any— 

(a) suspension, or 

(b) lifting of a suspension, 

in accordance with section 60. 

(4) A notice under subsection (3)(b) may— 35

(a) extend the period within which the work requires to be completed by such period 
as the local authority considers reasonable, 

240



Housing (Scotland) Bill 15
Part 1—Housing standards 
Chapter 5—Repair, improvement and demolition of houses 

(b) specify particular steps which the local authority requires to be taken in carrying 
out the work required (in addition to or in place of any such steps specified in the 
work notice or in any previous notice under subsection (3)(b)). 

32 Revocation of work notice 

(1) The local authority may revoke a work notice if— 5

(a) the house to which it relates is demolished, or 

(b) it considers that the work required by the notice is no longer necessary for the 
purpose for which the notice was served. 

(2) The local authority must give notice of any such revocation in accordance with section 
60.10

33 Demolition notices 

(1) Where a house is identified in an HRA action plan as a house which the local authority 
considers to be in a state of serious disrepair and ought to be demolished, the local 
authority may require the owner of the house to demolish it. 

(2) A requirement under subsection (1) must be made by serving notice (a “demolition 15
notice”) in accordance with section 60. 

(3) The demolition notice must specify— 

(a) the reason for the requirement,  

(b) the standard to which the demolition is to be carried out (including any standard to 
which the site of the demolished house must be cleared), and 20

(c) the period within which the demolition must be carried out. 

(4) The period so specified must be the period beginning with the date from which the 
notice has effect within which the local authority reasonably considers that the 
demolition can be completed (but must not, in any case, be a period of less than 21 
days).25

34 Extension of period for completion of work or demolition 

(1) The local authority may, at any time, extend the period within which any— 

(a) work required by a work notice, or 

(b) demolition required by a demolition notice, 

must be completed by such period as it considers reasonable. 30

(2) But such a period may be extended only where the local authority— 

(a) considers that satisfactory progress has been made in carrying out the work or 
demolition, or 

(b) has received a written undertaking from the owner stating that the work or 
demolition will be completed by a later date which the authority considers 35
satisfactory. 

(3) The local authority must give notice of any extension in accordance with section 60. 
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Enforcement by local authority 

35 Carrying out of work or demolitions by local authority 

(1) If the owner of a house fails to comply with a work notice or a demolition notice, the 
local authority may carry out— 

(a) the work or the demolition required by the notice, and 5

(b) any other work which, in the course of carrying out work or demolition authorised 
by paragraph (a), the local authority finds to be required for the purposes of— 

(i) implementing an HRA action plan in relation to any house identified in it, 
or

(ii) bringing any house which the local authority considers to be sub-standard 10
(whether or not situated in an HRA) into, and keeping it in, a reasonable 
state of repair, 

but which it could not reasonably have known to be so required before it served 
the work notice or demolition notice. 

(2) The local authority may not carry out any work authorised by subsection (1)(a) unless— 15

(a) the period within which the work or demolition requires to be carried out has 
ended, or 

(b) the owner has given notice to the local authority— 

(i) of being unable to comply with the work notice or demolition notice 
because of a lack of necessary rights (of access or otherwise) despite 20
having taken reasonable steps for the purposes of acquiring those rights, or 

(ii) stating that the owner considers that carrying out the work or demolition 
required is likely to endanger any person. 

(3) Before carrying out any work authorised by subsection (1)(b) the local authority must 
give 21 days’ notice of its intention to do so in accordance with section 60. 25

(4) The requirement to give notice under subsection (3) does not apply if the local authority 
considers—

(a) that the situation is urgent, or 

(b) that it would otherwise be impractical to carry out work authorised by subsection 
(1)(a) before carrying out any work authorised by subsection (1)(b). 30

36 Carrying out of work by local authority: repairing standard 

(1) Where a private rented housing committee notifies the local authority that a landlord— 

(a) is unable to comply with the duty imposed by section 14(1)(b), or 

(b) has failed, or is unable, to comply with a repairing standard enforcement order, 

the local authority may carry out the work specified in subsection (2). 35

(2) That work is— 

(a) the work needed to bring the house concerned up to the repairing standard or, as 
the case may be, the work required by the repairing standard enforcement order, 
and
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(b) any other work which, in the course of carrying out work required by the order, 
the local authority finds to be required for the purposes of enabling the work 
required by the order to be carried out. 

(3) Before carrying out any work authorised by subsection (1) the local authority must give 
21 days’ notice of its intention to do so to the landlord and the tenant under the tenancy 5
to which the order relates. 

(4) The requirement to give notice under subsection (3) does not apply if the local authority 
considers—

(a) that the situation is urgent, or 

(b) in the case of work falling within subsection (2)(b), that it would otherwise be 10
impractical to carry out any other work in respect of which notice has been given 
under subsection (3) before carrying out the work in question. 

37 Evacuation 

(1) Where the local authority— 

(a) is required or authorised by or under this Chapter to carry out work in, or to 15
demolish, a house, and 

(b) considers that doing so is likely to endanger the occupant of any land or premises, 

it must require that occupant to move from the land or premises. 

(2) A requirement under subsection (1) must be made by serving a notice on the occupant 
specifying— 20

(a) by reference to the work or demolition which the local authority is required or 
authorised to carry out, the reason why the occupant is required to move, and 

(b) the period, beginning not less than 14 days after the date on which the notice is 
served, within which the occupant must move. 

(3) A requirement under subsection (1) ceases to have effect if— 25

(a) the sheriff refuses to grant a warrant under section 38(4) in relation to it, or 

(b) the work or demolition concerned is completed. 

38 Warrants for ejection 

(1) Where an occupant has not complied with a requirement under section 37(1), the local 
authority may, by summary application, apply to the sheriff for a warrant for the ejection 30
of the occupant from the land or premises in question. 

(2) No such application may be made before the expiry of the period specified in the notice 
served under section 37(2). 

(3) On such an application, the sheriff may require the service of a further notice on the 
occupant.35

(4) The sheriff may, if satisfied that the occupant is likely to be endangered by the carrying 
out of the work or demolition concerned, grant a warrant of ejection requiring the 
occupant to move from the land or premises in question, within such period as the 
sheriff may determine, until the work or demolition is completed. 
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(5) Such a warrant— 

(a) may be made subject to such other conditions (including conditions with respect 
to payment of rent) as the sheriff thinks just and equitable, but 

(b) where a further notice is served under subsection (3), may not require the 
occupant to move before the day which is 14 days after service of that notice. 5

(6) No such warrant may require a person to move from any living accommodation which is 
that person’s only or main residence unless the sheriff is satisfied that suitable 
alternative living accommodation on reasonable terms will be available to that person. 

(7) The reference in subsection (6) to suitable alternative living accommodation is a 
reference to living accommodation which is suitable for occupation by the resident and 10
any other person whose only or main residence would, but for the location of that other 
person’s place of work or of any educational institution which the person attends, be the 
living accommodation concerned. 

(8) The sheriff’s decision on the application is final. 

(9) Refusal by the sheriff to grant any warrant sought under this section does not affect the 15
validity of the work notice, demolition notice or repairing standard enforcement order in 
relation to which the warrant was sought. 

(10) Nothing in the Rent (Scotland) Act 1984 (c.58) or in Part 2 of the Housing (Scotland) 
Act 1988 (c.43) restricts the power of a local authority to apply for, or the power of the 
sheriff to grant, a warrant under subsection (4). 20

39 Unlawful occupation etc. 

(1) A person commits an offence if the person, knowing that a requirement under section 
37(1) has effect in relation to any land or premises— 

(a) occupies it or them, or 

(b) permits such occupation. 25

(2) A person guilty of an offence under subsection (1) is liable, on summary conviction, to a 
fine not exceeding level 5 on the standard scale or to imprisonment for a term not 
exceeding 3 months or to both. 

(3) It is not an offence under subsection (1)— 

(a) for a person to continue to occupy any land or premises which that person 30
occupied on the day on which the requirement under section 37(2) is made, or 

(b) to permit such a person to continue occupation. 

40 Acquisition of houses to be demolished 

(1) Where a local authority is authorised by section 35 to demolish a house the authority 
may, before carrying out the demolition, acquire the house and its site— 35

(a) by agreement, or 

(b) with the authorisation of the Scottish Ministers, compulsorily. 

(2) The Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) applies 
in relation to an acquisition under subsection (1)(b) as if that provision were contained 
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in an Act of Parliament in force immediately before the commencement of that Act 
(with references in that Act to land being read as references to the house and its site). 

41 Sale of materials from demolished houses 

(1) The local authority may sell any material arising from the demolition of a house in 
pursuance of section 35. 5

(2) The local authority may set off the proceeds of any such sale against any sum 
recoverable under section 57 in relation to the demolition (so far as not otherwise 
recovered).

(3) If those proceeds exceed the total of any such sums, the local authority must account to 
the owner of the house for the surplus. 10

CHAPTER 6

MAINTENANCE

Maintenance orders 

42 Maintenance orders 

(1) The local authority may by order (a “maintenance order”) require the owner of a house 15
to prepare a plan (a “maintenance plan”) for securing the maintenance of the house to a 
reasonable standard over such period not exceeding 5 years as may be specified in the 
order.

(2) A maintenance order may be made only if the local authority considers— 

(a) that any benefit arising from work carried out in pursuance of a work notice or a 20
repairing standard enforcement order has been reduced or lost because of a lack of 
maintenance, or 

(b) that the house has not been, or is unlikely to be, maintained to a reasonable 
standard.

(3) A maintenance order must require the owner of the house concerned to submit the 25
maintenance plan, by such date as may be specified in the order, to the local authority 
for approval. 

Maintenance plans 

43 Maintenance plans 

A maintenance plan must— 30

(a) specify the maintenance which requires to be carried out over the period during 
which the plan is to apply, 

(b) specify— 

(i) any steps to be taken for the purposes of carrying out that maintenance 
(including any steps to be taken where anything to be maintained under the 35
plan requires to be repaired or replaced), and 

(ii) when any such steps are to be taken, and 

(c) set out an estimate of the costs likely to be incurred in implementing the plan. 
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44 Maintenance plans for two or more houses 

(1) A maintenance order may, where any premises consist of two or more houses, require 
the owners of those houses to prepare jointly a maintenance plan in relation to any part 
of the premises, including any part— 

(a) which is owned in common by those owners, or 5

(b) which those owners are responsible for maintaining by virtue of a real burden or 
otherwise.

(2) A maintenance plan prepared in pursuance of a maintenance order which relates to two 
or more houses must, in addition to the provision required by section 43, apportion the 
liability of each joint owner in respect of the costs of implementing the plan in such 10
manner as the owners of those houses think fit. 

(3) Such a maintenance plan may also— 

(a) apportion responsibility for maintaining the houses to which the plan relates in 
such manner as the owners of those houses think fit (or, where the plan is devised 
by a local authority, in such manner as it thinks fit),  15

(b) require those owners to appoint a person to manage its implementation, 

(c) require those owners to open, and deposit sums into, a maintenance account, 

(d) set out the arrangements for operating a maintenance account (including 
arrangements for authorising withdrawals from it and for winding up and closure). 

45 Maintenance plans for two or more houses: further provision 20

(1) A maintenance order which relates to two or more houses may require the maintenance 
plan to make provision for securing the maintenance of any part of the premises 
concerned which some but not all of the owners required to prepare the plan— 

(a) own, or 

(b) have a responsibility to maintain by virtue of a real burden or otherwise. 25

(2) But a maintenance plan prepared in pursuance of such a maintenance order may not— 

(a) require the owner of any house to which the plan relates to do anything in relation 
to any part of the premises concerned which that owner does not own or have a 
responsibility to maintain by virtue of a real burden or otherwise, or 

(b) despite section 44(2) and (3)(a), apportion responsibility for maintaining any part 30
of the premises concerned or liability for the costs of such maintenance in a way 
which conflicts with— 

(i) any real burdens encumbering the houses concerned, 

(ii) the development management scheme in so far as it applies to those houses 
or any decision made under that scheme, or 35

(iii) the tenement management scheme in so far as it applies to those houses or 
any decision made under that scheme. 
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46 Approval of maintenance plans 

(1) The local authority may— 

(a) approve a maintenance plan submitted to it, with or without modifications, 

(b) reject a maintenance plan and— 

(i) make another maintenance order requiring the preparation of another 5
maintenance plan, or 

(ii) substitute a maintenance plan of its own devising in its place, or 

(c) where a maintenance plan is not submitted by the date specified in a maintenance 
order, devise a maintenance plan for the house concerned. 

(2) The local authority may approve a maintenance plan only if it is satisfied— 10

(a) that the plan complies with section 43 and, if relevant, sections 44(2) and 45(2), 
and

(b) that implementation of the plan will secure the maintenance of the house 
concerned to a reasonable standard, 

and the local authority must be satisfied that any maintenance plan it devises complies 15
with those provisions and that implementation of it will have that effect. 

(3) The local authority may not approve a maintenance plan which relates to three or more 
houses unless the owners of the majority of those houses have confirmed to the authority 
that they are content with the plan submitted for approval.  

(4) The local authority must serve notice of its decision under subsection (1) in accordance 20
with section 60. 

(5) A copy of the plan approved (or, as the case may be, devised under paragraph (b)(ii) or 
(c) of subsection (1)) must be attached to that notice. 

(6) The maintenance order to which a decision under subsection (1) relates ceases to have 
effect on the date on which notice of the decision is served on the owner of the house 25
concerned.

47 Variation and revocation of maintenance plans 

(1) The local authority may vary a maintenance plan in such manner as it thinks fit— 

(a) if satisfied at any time that there has been a change in circumstances which 
justifies such a variation, or 30

(b) before doing anything under section 49 in relation to the plan. 

(2) The local authority may vary a maintenance plan on the application of an owner of any 
of the houses concerned or of its own accord. 

(3) The local authority may revoke a maintenance plan if it is satisfied at any time— 

(a) that implementation of the plan is no longer practicable, and 35

(b) that the plan cannot be varied so as to make implementation practicable. 

(4) The local authority must serve notice of any variation or revocation in accordance with 
section 60. 
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(5) Where a maintenance plan is varied, a copy of the revised plan must be attached to that 
notice.

48 Implementation of maintenance plans 

(1) Where a maintenance plan is approved or devised under section 46, it is for the owner 
for the time being of the house concerned to secure the implementation of the plan 5
during the period for which it has effect. 

(2) The local authority may do anything it thinks fit for the purposes of enabling or assisting 
the owner of the house to implement the maintenance plan. 

(3) Subsection (2) does not authorise the local authority to pay any sums— 

(a) into a maintenance account otherwise than in accordance with section 50, or 10

(b) to the owner of the house to which the maintenance plan relates otherwise than by 
grant paid under section 50A. 

49 Enforcement of maintenance plans 

(1) Where the local authority considers that the owner of a house which is subject to a 
maintenance plan has failed to— 15

(a) secure the carrying out of any maintenance required by the maintenance plan, or 

(b) do anything else required by the plan, 

the local authority may itself do anything which it considers necessary or expedient for 
the purposes of securing the implementation of the plan. 

(2) Subsection (1) does not authorise the local authority to pay any sums— 20

(a) into a maintenance account otherwise than in accordance with section 50, or 

(b) to any owner of a house to which the maintenance plan relates other than by way 
of a grant paid under section 50A. 

Recovery of maintenance costs 

50 Power of majority to recover maintenance costs 25

(1) Subsection (3) applies where— 

(a) the owners of two or more houses which form part of the same premises are 
responsible by virtue of a real burden or otherwise for maintaining any part of 
those premises and— 

(i) those owners are required to carry out any such maintenance (whether in 30
implementation of a maintenance plan or otherwise), or 

(ii) a majority of those owners agree to carry out any such maintenance, 

(b) notice has been served on each owner responsible for that maintenance requiring 
the owner to deposit a sum into a maintenance account representing the 
apportioned share of the estimated costs for which that owner will be liable, 35

(c) an owner on whom such a notice is served has not complied with such a 
requirement, and 
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(d) the local authority is satisfied as to the matters set out in subsection (2). 

(2) Those matters are— 

(a) that the maintenance proposed is, having regard to the state of repair of the 
premises, reasonable, 

(b) that the share of estimated costs apportioned to the owner who has not complied 5
with the requirement does not conflict with any provision about liability for or 
apportionment of costs contained in— 

(i) any real burdens encumbering the houses concerned, 

(ii) the development management scheme in so far as it applies to those houses 
or any decision made under that scheme, or 10

(iii) the tenement management scheme in so far as it applies to those houses or 
any decision made under that scheme, and 

(c) that—

(i) the owner who has not complied with the requirement is unable to do so, 

(ii) it is unreasonable to require that owner to deposit the sum in question, or 15

(iii) that owner cannot, by reasonable inquiry, be identified or found. 

(3) Where this subsection applies the local authority may, on the application of any of the 
owners concerned, deposit in the maintenance account a sum representing the share of 
the estimated costs of any owner who has not complied with a requirement to make such 
a deposit. 20

(4) Before deciding to make a deposit under subsection (3), the local authority may request 
the owner who has failed to comply to make representations to the authority, by such 
date as the authority may specify, about the owner’s financial circumstances.  

(5) A notice of the type referred to in subsection (1)(b) must set out— 

(a) the maintenance which is to be carried out, 25

(b) the timetable for carrying out the maintenance, including proposed 
commencement and completion dates, 

(c) the date of any requirement or agreement to carry out the maintenance; and, in the 
case of an agreement, the names of those by whom it was agreed, 

(d) the estimated cost of the maintenance, 30

(e) why the estimate is considered reasonable, 

(f) the apportioned share of the estimated costs attributable to each of the owners, 

(g) how that apportionment is arrived at, 

(h) the location and number of the maintenance account, and 

(i) the date by which the owners are required to deposit the sum representing their 35
respective apportioned shares in the maintenance account.

(7) This section is without prejudice to any other entitlement of the owner of any house to 
recover sums from an owner who has not complied with a requirement set out in a 
notice of the type mentioned in subsection (1)(b). 
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(8) The local authority must have regard to any guidance issued by the Scottish Ministers 
about the exercise of its functions under this section. 

(9) The Scottish Ministers may vary or revoke any such guidance. 

Maintenance accounts 

50A Maintenance accounts: grants5

 The local authority may pay grants in respect of any expenses incurred in connection 
with the opening, winding up or closure of a maintenance account. 

CHAPTER 7

RIGHT TO ADAPT RENTED HOUSES

51 Right to adapt rented houses 10

(1) This section applies to any tenancy of a house let for human habitation (other than a 
Scottish secure tenancy or a short Scottish secure tenancy). 

(2) The tenant in a tenancy to which this section applies may carry out any work in the 
house––

(a) which the tenant considers necessary for the purpose of making the house suitable 15
for the accommodation, welfare or employment of any disabled person who 
occupies, or intends to occupy, the house as a sole or main residence, or 

(b) in respect of which a grant is payable in accordance with regulations made under 
section 15(1)(a) (grants for improving energy efficiency of houses) of the Social 
Security Act 1990 (c.27). 20

(3) But a tenant is not entitled to exercise the right set out in subsection (2) without the 
consent of the landlord, which must not be unreasonably withheld. 

(4) An application for consent to carry out work in pursuance of subsection (2) must specify 
the work which the tenant proposes to carry out. 

(5) The landlord may, on receipt of such an application— 25

(a) consent,

(b) consent subject to such reasonable conditions as the landlord may impose, or 

(c) refuse consent, provided that it is not refused unreasonably. 

(6) The landlord must, within one month of receipt of such an application, serve notice of 
the landlord’s decision on the applicant. 30

(7) That notice must— 

(a) where the landlord gives consent subject to conditions, set out those conditions 
and the reasons for imposing them, 

(b) where the landlord refuses consent, set out the reason for refusal, and 

(c) in either of those cases, explain the procedure for appealing the decision to impose 35
conditions or, as the case may be, refuse consent. 

(8) Where a landlord fails to comply with subsection (6)— 

(a) the landlord is to be treated as having decided to refuse consent, and 
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(b) notice of such refusal is to be treated as having been served on the applicant on 
the last day of the period mentioned in that subsection. 

(9) The terms of a tenancy, and of any other agreement between the landlord and the tenant 
in any tenancy, are of no effect in so far as they purport to negate or modify the effect of 
this section. 5

(10) Nothing in this section entitles a tenant to carry out work for which the consent or other 
approval of any person is required under any other enactment unless that consent or 
approval has been given. 

(11) Where it is for the landlord to obtain any such consent or approval, the landlord must, if 
requested to do so by the tenant, take reasonable steps for the purposes of doing so (and 10
may recover any expenses incurred in doing so from the tenant). 

(12) But the need for any such consent or approval by any person other than the landlord is 
not, of itself, a reasonable ground on which the landlord may impose any condition 
under subsection (5)(b) or, as the case may be, refuse consent under subsection (5)(c). 

52 Matters relevant to application to carry out work under section 51 15

(1) The landlord may, in considering whether it is reasonable to consent to an application to 
carry out work in pursuance of section 51(2)(a) (or whether it is reasonable to impose a 
condition on such a consent), have regard to— 

(za) the disabled person’s disability, 

(a) whether the work proposed is necessary for the purpose set out in section 51(2)(a), 20

(b) the safety of the occupiers of the house or of any other premises, 

(c) any costs which the landlord is likely to incur, directly or indirectly, as a result of 
the proposed work, 

(d) whether the proposed work is likely— 

(i) to reduce the value of the house or of any other part of any premises of 25
which the house forms part, or 

(ii) to make the house or any other part of such premises less suitable for 
letting or for sale, 

(e) whether, if the proposed work was to be carried out, the house could be reinstated 
to the condition it was in before it was carried out, 30

(f) any code of practice or other guidance issued by the Disability Rights 
Commission which relates to this section or section 51. 

(1A) The landlord may, in considering whether it is reasonable to consent to an application to 
carry out work in pursuance of section 51(2)(b) (or whether it is reasonable to impose a 
condition on such a consent), have regard to the matters mentioned in paragraphs (b) to 35
(e) of subsection (1). 

(2) A condition imposed under section 51(5)(b) may— 

(a) specify the standard to which the work consented to must be carried out, 

(b) require the tenant to reinstate the house at the end of the tenancy to the condition 
it was in before that work was carried out. 40
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(3) The landlord must, in considering whether to impose a condition under section 51(5)(b) 
as to the standard to which the proposed work must be carried out, have regard to— 

(a) the age and condition of the house, and 

(b) the likely cost of complying with the condition. 

(4) It is reasonable for a landlord to refuse to consent to an application to carry out work in 5
pursuance of section 51(2), or to impose any condition on such a consent, if the carrying 
out of the proposed work or, as the case may be, failure to comply with that condition, 
would make the landlord susceptible under any enactment or rule of law to any sanction 
or other remedy. 

(5) Subsection (4) applies only where the landlord has taken reasonable steps for the 10
purposes of acquiring the right to give consent or, as the case may be, not to impose the 
condition without making the landlord so susceptible. 

(6) The landlord may recover from the tenant any expenses incurred by the landlord in 
taking any such reasonable steps (regardless of the landlord’s decision on the tenant’s 
application).15

52A Amendment to the Housing (Scotland) Act 2001

In Paragraph 8 of schedule 5 to the Housing (Scotland) Act 2001 (asp 10)— 

(a) the word “and” which follows paragraph (c) is repealed, 

(b) at the end of paragraph (d) insert “and 

(e) any code of practice or other guidance issued by the Disability Rights 20
Commission which relates to this Part.”. 

CHAPTER 8

SUPPLEMENTAL PROVISIONS, INCLUDING APPEALS

Supplemental 

53 Power of local authority to carry out or arrange work or demolition 25

A local authority may carry out, or arrange for the carrying out of, any work or 
demolition which any other person is required or authorised by or under this Part to 
carry out (but only by agreement with, and at the expense of, that other person). 

54 Effect of tenant moving from house 

(1) Where—30

(a) a person moves from any house for the purposes of enabling any person to carry 
out any work required or authorised by or under this Part (whether in pursuance of 
a requirement under section 37(1) or a warrant under section 38(4) or otherwise), 
and

(b) that person resides in the house under a tenancy or an occupancy arrangement, 35

the tenancy or occupancy arrangement, if that person so chooses, is to be taken not to 
have terminated, varied or altered by reason of that person moving. 
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(2) If a person who has so moved resumes lawful occupation, the same terms apply (except 
so far as otherwise agreed) in respect of that occupation as applied in respect of the 
previous occupation. 

(3) In this section “lawful occupation” means occupation which is not an offence under 
section 39. 5

55 Obstructions etc. 

(1) This section applies if, after receiving notice of the intended action, any person prevents 
or obstructs any other person from doing anything which that other person is by or under 
this Part required, authorised or entitled to do. 

(2) Where this section applies, the sheriff may order the person who prevented or obstructed 10
another person to permit that other person to do all things which the other person 
reasonably requires to do for the purposes of— 

(a) complying with any requirement imposed by or under this Part, or 

(b) doing anything which that other person is by or under this Part authorised or 
entitled to do. 15

(3) Any person who fails to comply with such an order is guilty of an offence and liable on 
summary conviction to a fine not exceeding level 3 on the standard scale. 

(4) This section does not apply in relation to rights conferred by Part 7. 

56 Listed buildings etc. 

(1) This section applies to a building which is— 20

(a) included in a list of buildings of special architectural or historic interest, being a 
list compiled or approved under section 1 of the Planning (Listed Buildings and 
Conservation Areas) (Scotland) Act 1997 (c.9) (“the 1997 Act”), 

(b) subject to a building preservation notice under section 3 of the 1997 Act, or 

(c) one to which section 66 of the 1997 Act (control of demolition in conservation 25
areas) applies. 

(2) The local authority must, before it carries out any work in, or demolishes, any house 
which is, or which forms part of, a building to which this section applies in pursuance of 
section 35 or 36, consult— 

(a) the Scottish Ministers, 30

(b) the planning authority (where the planning authority is not the local authority), 
and

(c) such other persons as the local authority thinks fit. 

(3) Any authorisation or requirement under this Part to demolish or carry out work in or in 
relation to a building to which this section applies has effect only in so far as it is not 35
inconsistent with any provision of the 1997 Act. 

57 Recovery of expenses etc. 

(1) The local authority may recover any— 
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(a) expenses it incurs in carrying out any work authorised by section 35, 

(b) expenses it incurs in pursuance of section 49(1), or 

(c) payments made under section 50(3), 

from the owner of the house concerned. 

(2) The local authority may recover any expenses it incurs in carrying out any work 5
authorised by section 36 from the landlord concerned. 

(3) Subsections (1) and (2) entitle the local authority to recover— 

(a) any administrative expenses incurred by it in connection with the act to which the 
expenses relate or, as the case may be, with the making of the payment, and 

(b) interest, at such reasonable rate as it may determine, from the date when a demand 10
for payment is served until the whole amount is paid. 

(4) The local authority may declare any sums recoverable under this section to be payable 
by instalments. 

(5) Notice of any such declaration must be served on the person from whom the sums are 
recoverable.15

(6) A local authority is not, despite the generality of subsection (1)(a), entitled to recover 
any expenses incurred in demolishing a house it has acquired under section 40.  

58 Certification

(1) A person who is required to carry out work by— 

(a) a work notice, or 20

(b) a repairing standard enforcement order, 

may apply for certification that the work has been completed. 

(2) An application under subsection (1) is to be made— 

(a) where it is made in consequence of a work notice, to the local authority, or 

(b) where it is made in consequence of a repairing standard enforcement order, to the 25
private rented housing committee which made the order. 

(3) Where the work was carried out by the local authority under section 35 or 36, an 
application under this section is not competent unless the applicant has paid any 
expenses demanded by the local authority under section 57 in relation to that work. 

(4) The local authority or, as the case may be, the committee must grant the certificate 30
applied for if satisfied that the work required by the notice or order has been completed. 

(5) A private rented housing committee may, of their own accord— 

(a) inspect any house in respect of which they have made a repairing standard 
enforcement order, and 

(b) if they are satisfied that the work required by the order has been completed, certify 35
that the work has been completed, 

but the committee may not exercise their power under this subsection unless the period 
within which the order requires the work to be carried out has ended. 
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59 Registration 

(1) Each—

(a) repairing standard enforcement order, 

(b) notice of a decision to vary or revoke a repairing standard enforcement order, 

(c) certificate granted by a private rented housing committee under section 58, 5

(d) maintenance order, 

(e) maintenance plan approved, devised or varied under this Part, and 

(f) notice of revocation of a maintenance plan, 

must be registered in the appropriate land register. 

(2) It is for the private rented housing committee which made the repairing standard 10
enforcement order concerned to register documents falling with paragraph (a) to (c) of 
subsection (1). 

(3) It is for the local authority to register documents falling within paragraph (d) to (f) of 
subsection (1). 

(4) The Keeper of the Registers of Scotland is not required to investigate or determine the 15
accuracy of any information contained in any document falling within paragraphs (a) to 
(f) of subsection (1) which is submitted for registration. 

(5) In section 12(3) (exemptions from indemnification by Keeper) of the Land Registration 
(Scotland) Act 1979 (c.33), after paragraph (q) insert— 

“(r) the loss arises in consequence of an inaccuracy in any information 20
contained in any document registered in pursuance of section 59(1) of 
the Housing (Scotland) Act 2005 (asp 00).”. 

(6) Section 24 (duty to keep building standards register) of the Building (Scotland) Act 
2003 (asp 8) is amended as follows— 

(a) in subsection (1)— 25

(i) the word “and” which follows paragraph (b) is repealed, 

(ii) after paragraph (c) insert “, and 

(d) work notices served under section 30, and demolition notices served 
under section 33, of the Housing (Scotland) Act 2005 (asp 00)”, 

(b) in subsection (2)(a), for “(c)” substitute “(d)”. 30

60 Service of documents 

(1) The section applies to the following documents— 

(a) work notices, 

(b) notices under section 31(3), 32(2) or 34(3), 

(c) demolition notices, 35

(d) notices under section 35(3), 

(e) maintenance orders, 

(f) notices of decisions under section 46(1), and 
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(g) notices of variation or revocation of maintenance plans. 

(2) A document to which this section applies must be served on— 

(a) the owner and occupier of the house concerned, 

(b) any creditor holding a standard security over that house, 

(c) any person who, directly or indirectly, receives rent in respect of that house, and 5

(d) any other person appearing to the local authority to have an interest in that house, 

and the document is to be treated as being served or, as the case may be, made on the 
day on which the document is served on the owner of the house. 

(3) Failure to comply with any of paragraphs (b) to (d) of subsection (2) does not invalidate 
the document concerned if the local authority, after exercising its powers under section 10
160(1), is not aware of the existence of the person on whom the document should have 
been served. 

61 Date of operation of notices, orders etc.

(1) Unless this section provides otherwise, any order, notice, requirement, application, 
consent or other document served, submitted, given or made, or any other decision 15
made, under this Part has effect from the date on which the document or, as the case 
may be, notice of the document or decision is served. 

(2) Subsection (3) applies where a decision to— 

(a) make or vary a repairing standard enforcement order, 

(b) serve a work notice or a demolition notice, 20

(c) make a maintenance order, or 

(d) approve, devise, vary or revoke a maintenance plan, 

is appealed under section 62. 

(3) Where this subsection applies— 

(a) the effect of the decision and of the order, notice, plan, variation or revocation 25
made in consequence of it is suspended until the appeal is abandoned or finally 
determined, and 

(b) where the appeal is abandoned or finally determined by confirming the decision, 
the decision and the order, notice, plan, variation or revocation made in 
consequence of it are to be treated as having effect from the day on which the 30
appeal is abandoned or so determined. 

(4) A—

(a) rent relief order, or 

(b) revocation of such an order, 

has effect from the date set out in subsection (5). 35

(5) That date is the date which is 28 days after— 

(a) the last date on which the decision to make or, as the case may be, revoke the rent 
relief order may be appealed under section 62, or 
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(b) where such an appeal is made, the date on which the appeal is abandoned or 
finally determined (by confirming the decision). 

(6) A repairing standard enforcement order does not cease to have effect where work 
required by the order would, but for the order, no longer require to be carried out. 

(7) No work may be done or proceedings taken under any order, notice or plan to which 5
subsection (2) or (4) applies, and no requirement to register any such order, notice or 
plan has effect, until— 

(a) the last date on which the decision to make it may be appealed, or 

(b) where such an appeal is made, the date on which the appeal is abandoned or 
finally determined (by confirming the decision). 10

(8) References in this section to the date on which an appeal is finally determined are to be 
read as references— 

(a) where the sheriff’s determination on the appeal is final, to the date on which the 
sheriff determines the appeal, 

(b) where the sheriff’s determination may be appealed to the sheriff principal— 15

(i) to the last date on which such an appeal may be made, or 

(ii) where such an appeal is made, to the date on which the appeal is abandoned 
or determined by the sheriff principal. 

(9) A reference in this section to the last date on which a decision may be appealed is, 
where that date is in any case changed under section 62(7), to be read as referring to the 20
new date only if the change is made before the date on which the right to appeal would 
otherwise expire. 

Appeals

62 Part 1 appeals 

(1) Any person aggrieved by a decision by a local authority— 25

(a) to serve a work notice, 

(b) to serve a demolition notice, 

(c) to carry out work in pursuance of— 

(i) section 35(1)(b), or 

(ii) section 36(1)(b), 30

other than, in either case, work for which no notice is required, 

(d) to demand recovery of any expenses incurred in carrying out work authorised 
by—

(i) section 35, or 

(ii) section 36, 35

(e) to serve a maintenance order, 

(f) to approve or devise a maintenance plan or to vary or revoke such a plan, or 
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(g) to refuse to grant a certificate under section 58 in relation to any work required by 
a work notice, 

may appeal to the sheriff within 21 days of the date specified in subsection (2). 

(2) That date is— 

(a) in the case of an appeal under paragraph (a), (b), (d) or (e) of subsection (1), the 5
date on which the work notice, demolition notice, demand for recovery of 
expenses or, as the case may be, maintenance order is served on the appellant, 

(b) in the case of an appeal under paragraph (c) or (g) of subsection (1), the date on 
which notice of proposed work or, as the case may be, of the decision to refuse to 
grant the certificate is served on the appellant, or 10

(c) in the case of an appeal under paragraph (f) of subsection (1), the date on which 
notice of the approval, devising, variation or revocation is served on the appellant. 

(3) An appeal under subsection (1) may be made only by a person on whom the relevant 
work notice, notice of proposed work, demand for recovery of expenses, maintenance 
order or, as the case may be, notice of the approval, devising, variation or revocation of 15
a maintenance plan is served under this Act. 

(4) A landlord or a tenant aggrieved by a decision by a private rented housing committee— 

(a) under section 24(1) (decision on a tenant’s application), 

(b) to vary or revoke a repairing standard enforcement order (see section 25), 

(c) that a landlord has failed to comply with a repairing standard enforcement order 20
(see section 26(1)),  

(d) to make or not to make a rent relief order (see section 26(2)(b)), 

(e) to revoke a rent relief order (see section 27(4)), or 

(f) to grant, or to refuse to grant, a certificate under section 58 in relation to any work 
required by a repairing standard enforcement order, 25

may appeal to the sheriff within 21 days of being notified of that decision. 

(5) A tenant may appeal to the sheriff against a decision by the president of the private 
rented housing panel under section 23(1) within 21 days of being notified of that 
decision.

(6) A tenant aggrieved by a decision by a landlord— 30

(a) to impose any condition on a consent to carry out work in pursuance of section 
51(2), or 

(b) to refuse to consent to the carrying out of any such work, 

may appeal to the sheriff within 6 months of being notified of that decision. 

(7) The sheriff may, on cause shown, hear an appeal after the deadline set by subsection (1), 35
(4), (5) or, as the case may be, (6). 

63 Part 1 appeals: determination 

(1) The sheriff, in determining an appeal under 62(1), may— 
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(a) confirm the decision (and any work notice, demolition notice, demand for 
recovery of expenses or maintenance order served, or maintenance plan approved, 
devised or varied, in consequence of it), 

(b) quash the decision (and any such notice, demand, order or plan), or  

(c) make such other order as the sheriff thinks just. 5

(2) The sheriff may determine an appeal under section 62(4) or (5) by— 

(a) confirming the decision (and any order or variation made, or certificate granted, in 
consequence of it), 

(b) remitting the decision (together with the sheriff’s reasons for doing so) to the 
president or, as the case may be, the committee for reconsideration, or 10

(c) quashing the decision (and any order or variation made, or certificate granted, in 
consequence of it). 

(3) The sheriff must, unless the sheriff considers the condition or, as the case may be, 
refusal appealed against to be reasonable, determine an appeal under section 62(6) by 
quashing the decision and directing the landlord to withdraw the condition (or to vary it 15
in such manner as the sheriff may specify) or, as the case may be, to consent to the 
application (with or without such conditions as the sheriff may specify). 

(3A) In determining whether a condition or refusal appealed against under section 62(6) is 
reasonable, the sheriff must, where the appeal relates to an application made for the 
purposes of section 51(2)(a), have regard to any code of practice or other guidance 20
issued by the Disability Rights Commission which relates to section 51 or 52. 

(4) The sheriff’s determination on an appeal under section 62 is final (subject to subsection 
(5)).

(5) The sheriff’s determination on an appeal under paragraph (a), (b), (c)(i), (d)(i) or (g) of 
section 62(1) may be appealed to the sheriff principal within 21 days of the sheriff’s 25
determination; and the sheriff principal’s decision on any such appeal is final. 

64 Part 1 appeals: procedure etc. 

(1) An appeal under section 62 is to be made by summary application. 

(2) No question may be raised on an appeal under section 62(1)(c)(i), (d)(i) or (g) (or on a 
subsequent appeal to the sheriff principal) which might have been raised on an appeal 30
against the decision to make the work notice or demolition notice to which the appeal 
relates.

(3) No question may be raised on an appeal under subsection (1)(c)(ii) or (d)(ii), or 
subsection (4)(d), (e) or (f), of section 62 which might have been raised on an appeal 
against the decision under section 24(1) in consequence of which the repairing standard 35
enforcement order to which the appeal relates was made. 

(4) The sheriff may make such order about the expenses of an appeal under section 62 as 
the sheriff thinks fit (and the sheriff principal may make such an order in relation to any 
subsequent appeal). 

64A Adaptations: power to change method of appeal40

(1) The Scottish Ministers may by regulations— 
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(a) disapply section 62(6), and 

(b) provide that appeals against landlord’s decisions of the type mentioned in that 
provision may be made to the private rented housing panel instead of to the 
sheriff.

(2) Regulations under subsection (1) may in particular— 5

(a) permit the president of the private rented housing panel to refer an appeal against 
such a decision to a private rented housing committee for determination, 

(b) require the panel or, as the case may be, the committee determining such an 
appeal to have regard to— 

(i) where the appeal relates to an application made for the purposes of section 10
51(2)(a), any code of practice or other guidance issued by the Disability 
Rights Commission which relates to section 51 or 52, and 

(ii) such other matters as may be specified in the regulations, 

(c) provide that the determination of the panel or, as the case may be, the committee 
on such an appeal may be appealed to the sheriff, 15

(d) make provision about the payment of allowances and expenses in respect of such 
an appeal, 

(e) make such further provision about the procedure relating to such an appeal as the 
Scottish Ministers think fit. 

CHAPTER 920

INTERPRETATION

65 Sub-standard houses 

(1) For the purposes of this Part, a house is sub-standard if it— 

(a) does not meet the tolerable standard, 

(b) is in a state of serious disrepair, or 25

(c) is in need of repair and, if nothing is done to repair it, is likely to— 

(i) deteriorate rapidly into a state of serious disrepair, or 

(ii) damage any other premises. 

(2) The—

(a) age,30

(b) character,

(c) location, and 

(d) internal decorative repair, 

of a house are to be ignored when considering whether it is sub-standard. 

(3) A house which does not meet the tolerable standard is, for the purposes of this Part, to 35
be treated as not being in a reasonable state of repair. 
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66 Application to non-residential premises 

(1) This Part applies in relation to non-residential premises which form part of any building 
containing a house as it applies in relation to houses; and references in this Part (except 
this section) to a house are to be construed as including reference to such non-residential 
premises. 5

(2) But nothing in this Part authorises or requires the demolition of, or the carrying out of 
any work in, any non-residential premises unless the demolition or work is necessary for 
the purposes of— 

(a) implementing an HRA action plan in relation to any house identified in the plan 
which forms part of the same building, 10

(b) bringing any house which the local authority considers to be sub-standard 
(whether or not situated in an HRA) which forms part of the same building into, 
and keeping it in, a reasonable state of repair, or 

(c) securing the maintenance of any house which forms part of the same building. 

(3) For the purposes of this section, any part of any premises which do not include a house 15
are “non-residential premises”. 

67 Interpretation of Part 1 

(1) In this Part— 

“building regulations” means any enactments, byelaws, rules or regulations or 
other provisions under whatever authority made, relating to the construction of 20
new buildings or the laying out of and construction of new roads which are for the 
time being in force in relation to the land or premises concerned, 

“development management scheme” has the same meaning as in the Title 
Conditions (Scotland) Act 2003 (asp 9), 

“sanitary defects” includes lack of air space or of ventilation, lack of lighting, 25
dampness, absence of adequate and readily accessible water supply or of sanitary 
arrangements or of other conveniences, and inadequate paving or drainage of 
courts, yards or passages, 

“Scottish secure tenancy” and “short Scottish secure tenancy” have the same 
meanings as in the Housing (Scotland) Act 2001 (asp 10), 30

“sub-standard”, in relation to a house, has the meaning given in section 65, 

“tenement management scheme” has the same meaning as in the Tenements 
(Scotland) Act 2004 (asp 11). 

(2) References in this Part to the start of a tenancy are references to the date on which the 
tenant first occupies the house concerned under the tenancy (or, if earlier, the date from 35
which the tenant is entitled to so occupy the house). 
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PART 2

SCHEME OF ASSISTANCE FOR HOUSING PURPOSES

Provision of assistance for housing purposes 

68 Assistance for housing purposes 

(1) A local authority may provide or arrange for the provision of assistance to a person in 5
connection with–– 

(a) the acquisition or sale (or the proposed acquisition or sale) of a house, or 

(b) work on any land or in any premises for any of the purposes mentioned in 
subsection (1A). 

(1A) Those purposes are— 10

(a) provision of one or more houses by the conversion of a house or other premises, 

(b) construction of a house, 

(c) improvement, repair or maintenance of a house, 

(d) bringing any house into, or keeping any house in, a reasonable state of repair, 

(e) adaptation of a house for a disabled person to make it suitable for the 15
accommodation, welfare or employment of that person, 

(f) reinstatement of any house adapted for the purpose set out in paragraph (e), 

(g) provision, in relation to a house, of means of escape from fire and other fire 
precautions.

(2) Such assistance may, in particular, be in the form of— 20

(a) the provision of advice, training or other services and facilities, 

(b) the provision of information relating to housing, 

(c) making available the services of staff of the local authority, 

(d) guaranteeing or joining in guaranteeing the payment of the principal of, and 
interest on, money borrowed by the person (including money borrowed by the 25
issue of loan capital) or of interest on share capital issued by the person, 

(e) payments in respect of any expenses incurred in connection with the opening of a 
maintenance account, 

(f) acquiring, holding, managing and disposing of land or premises, 

(g) grants,30

(h) standard loans, 

(i) subsidised loans. 

(3) Assistance may be provided on such terms as the authority thinks fit (subject to any 
provision about such terms made by or under this Part). 

(3A) Sections 71 to 87, 89 and 90 do not apply to assistance provided under subsection (1)(a). 35

(4) The Scottish Ministers may by regulations make further provision about the provision of 
assistance under subsection (1). 

(5) Those regulations may, in particular, make provision as to— 
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(a) the procedure to be followed by local authorities in— 

(i) considering whether to provide such assistance,  

(ii) providing or arranging for the provision of such assistance, 

(b) the terms which may be imposed under subsection (3) on providing any such 
assistance (including provision restricting or requiring the imposition of a term).  5

(6) In this section, “house for a disabled person” means a house which— 

(a) is a disabled person’s residence at the time when assistance is first provided, or 

(b) is likely in the opinion of the local authority to become a disabled person’s 
residence within a reasonable period after that time.  

69 Guidance about availability and amount of assistance 10

(1) A local authority must prepare and make publicly available a statement of— 

(a) the criteria by reference to which it determines whether to provide assistance 
under section 68(1) in particular types of case and the form of the assistance, 

(b) the circumstances in which the approved expense relating to assistance provided 
by way of a grant or loan may be limited in a manner specified in the statement 15
(see section 73(5) and (6)), 

(c) the rate of interest or the rate or amount of other charges payable on a standard 
loan or on the repayment element of a subsidised loan. 

(2) Such a statement may make different provision for different cases. 

(3) The local authority may revise or replace such a statement. 20

70 When assistance must be provided

(1) A local authority must provide assistance— 

(a) under section 68(1)(b) to the owner of a house (or any non-residential premises 
forming part of the same building as a house) in respect of work in the house (or 
those premises) which the owner is required by a work notice to carry out, and 25

(b) in connection with work in a house for either of the purposes set out in paragraphs 
(e) and (f) of section 68(1A), where the house is (or is likely to become or, in the 
case of a reinstatement, was) a disabled person’s only or main residence. 

(2) Where assistance provided under subsection (1)(b) is in respect of work required for 
providing a house with one or more of the standard amenities such assistance must be 30
provided by way of a grant if— 

(a) the house lacks one or more of the standard amenities and, in the opinion of the 
authority, the amenity or amenities to be provided will meet the needs of a 
disabled person, or 

(b) the house already has the standard amenity in question but, in the opinion of the 35
authority, the amenity to be provided is essential to the needs of a disabled person. 

(2A) The Scottish Ministers may by regulations make further provision about the type of 
assistance which must be provided under subsection (1)(b). 

(2B) Regulations under subsection (2A) may, in particular, specify more circumstances in 
which such assistance must be provided by way of a grant. 40
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(3) A local authority complies with this section if it invites a person to apply for a grant or 
loan in pursuance of subsection (1) or, as the case may be, a grant in pursuance of 
subsection (2) and the grant or loan is not provided because— 

(a) no application is made,  

(b) the application is not made in accordance with section 71, or 5

(c) any of the conditions mentioned in section 72(4) (so far as applicable) is not 
satisfied.

(4) The standard amenities are the amenities mentioned in section 86(1)(e), (f) and (fa) of 
the 1987 Act. 

(5) The Scottish Ministers may by order add or remove references in subsection (4) to 10
paragraphs of section 86(1) of the 1987 Act. 

Grants and loans 

71 Grants and loans: applications 

(1) A grant or loan may be made only on an application to the local authority. 

(2) The application must contain full particulars of— 15

(a) the work in question, including plans and specifications of the work, 

(b) the land on or premises in which the work is to be, or is being, carried out, 

(c) the expenses (including any professional fees) estimated to be incurred in carrying 
out the work, and 

(d) such other matters, including information on the matters mentioned in section 74, 20
as may be required by regulations under section 162. 

(3) Where the application is for an amount of grant or loan representing a proportion of the 
total expense estimated under subsection (2)(c), the application must specify that 
proportion.

(4) A local authority may require an applicant to provide, within such reasonable period as 25
it may specify, such information as it considers necessary to satisfy itself that the 
information in the application form is accurate. 

(5) The authority must disregard any application from an applicant who fails to comply with 
such a requirement. 

72 Determination of applications 30

(1) Subject to the provisions of this Part, it is for the local authority to decide whether to 
approve an application for a grant or loan. 

(2) On approving an application, the local authority must then determine— 

(a) the approved expense in accordance with section 73, and 

(b) where the application is for a grant or subsidised loan, the applicant’s contribution 35
under section 74. 

(3) A local authority may approve an application for a grant or loan only if, in its opinion, 
all of the conditions in subsection (4) (so far as applicable) are satisfied. 

(4) Those conditions are— 
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(a) that the owners of any land on or premises in which the work is to be, or is being, 
carried out (other than land or premises proposed to be sold or leased under 
section 12(4) of the 1987 Act) have consented in writing to the application and to 
being bound by the conditions mentioned in section 80 (in so far as those 
conditions apply), 5

(b) where that work has begun, that there were good reasons for beginning it before 
the application was approved, 

(c) that the house or houses to which the application relates will provide suitable 
living accommodation for such period, and conform with such requirements with 
respect to construction and physical condition and the provision of services and 10
amenities, as the authority considers reasonable, 

(d) that, if the house or houses to which the application relates form part of any 
premises containing more than one house, the work to be carried out will not 
prevent the improvement of any other house in the premises, and 

(e) that, in the case of an application for a standard loan, the applicant is unable to 15
obtain a sufficient loan on fair terms from a commercial lender. 

(5) In subsection (4)(e)— 

“commercial lender” means a person who— 

(a) has permission under Part 4 of or is otherwise authorised under the 
Financial Services and Markets Act 2000 (c.8) to pay money under a 20
contract on terms under which it will be repaid or otherwise to provide 
credit,

(b) is an exempt person within the meaning of that Act in relation to the 
activity mentioned in paragraph (a), or 

(c) holds a licence under Part 3 of the Consumer Credit Act 1974 (c.39) to 25
carry on a consumer credit business or consumer hire business or who, by 
virtue of section 21 of that Act, does not require such a licence, and 

“fair terms” means terms which, in the opinion of the local authority, are 
reasonable and affordable having regard to the circumstances of the applicant and 
the interest rates prevailing at the time the loan was applied for.30

(6) Subsection (5)(a) must be read with— 

(a) section 22 of the Financial Services and Markets Act 2000, 

(b) any relevant order under that section, and 

(c) Schedule 2 to that Act. 

(7) The authority may, as a condition of paying the grant or loan, impose a requirement that 35
the work to which the grant or loan relates is completed within such period (being a 
period of not less than 12 months) as the authority may specify or within such further 
period as the authority may allow. 

73 The approved expense 

(1) The approved expense, in relation to the work referred to in an application for a grant or 40
loan, is the amount of— 

(a) the expense of carrying out the work, or 
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(b) the proportion of that expense (as specified in the application), 

which the local authority considers reasonable. 

(2) If, after approving an application for a grant or loan, the authority is satisfied that— 

(a) the expense of carrying out the work will exceed the expense estimated in the 
application, and 5

(b) the increase is due to circumstances beyond the control of the applicant, 

the authority may, on receipt of a further estimate, substitute a higher amount as the 
amount of the approved expense in accordance with subsection (1). 

(3) Subsections (1) and (2) are subject to subsections (4) and (5). 

(4) The Scottish Ministers may, by order, provide that the approved expense in relation to a 10
grant or loan must not, unless they otherwise consent, exceed such amount as may be 
specified in the order. 

(5) In circumstances mentioned in a statement prepared under section 69(1)(b), a local 
authority may limit the amount of the approved expense in relation to a particular grant 
or loan to an amount determined in the manner specified in the statement. 15

(6) Despite subsection (5), a local authority may not limit the amount of the approved 
expense in relation to an application falling within subsection (7) unless— 

(a) the Scottish Ministers consent to the limitation, or 

(b) the approved expense would otherwise exceed the amount specified in an order 
under subsection (4). 20

(7) An application falls within this subsection if it is made in connection with work in a 
house for either of the purposes set out in paragraphs (e) and (f) of section 68(1A), 
where the house is (or is likely to become or, in the case of reinstatement, was) a 
disabled person’s only or main residence. 

74 Assessment of applicant’s contribution 25

(1) The Scottish Ministers may by regulations make provision for the assessment, in 
relation to such classes of application for a grant or a subsidised loan as the regulations 
may specify, of an amount to be treated, for the purposes of this Part, as the applicant’s 
contribution towards the approved expense (“the applicant’s contribution”). 

(2) Regulations under subsection (1) may provide for the assessment to be by reference to— 30

(a) the income and other financial circumstances of any of the following— 

(i) the applicant,

(ii) the applicant’s spouse or civil partner, 

(iii) any person on whom the applicant is dependent or who is dependent on the 
applicant,35

(iv) any person who resides or intends to reside with the applicant, 

(b) such other criteria as the Scottish Ministers think fit. 

(3) Regulations under subsection (1) may make provision— 

(a) for a local authority, with the consent of the Scottish Ministers, to reduce the 
applicant’s contribution by an amount determined by the authority in such cases 40
as may be specified in the regulations, 
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(b) for the delegation of functions conferred by this section. 

75 Applicant’s contribution: review 

(1) Where an applicant for a grant or a subsidised loan requests a review of an assessment 
of the applicant’s contribution, the local authority must review the assessment. 

(2) A request for a review must be made before the end of the period of 21 days beginning 5
with the day on which the notice under section 78(1) was given or such longer period as 
the authority may allow. 

(3) A review under subsection (1) is to be carried out by a person senior to the person who 
made the assessment being reviewed and who had no involvement in the making of the 
assessment. 10

(4) The authority must notify the applicant of the decision reached on the review. 

(5) There is no right to request a review of a decision reached on review. 

76 Amount of grant or loan 

(1) The amount of a grant is the greater of— 

(a) the approved expense less the applicant’s contribution (if any), or 15

(b) where subsection (6) applies, the amount determined by virtue of that subsection. 

(2) The amount of a standard loan is the approved expense (unless section 85(1)(b) applies). 

(3) The amount of a subsidised loan is the approved expense which is divided into two 
elements—

(a) an interest free element, and 20

(b) a repayment element. 

(4) The amount of the interest free element is the greater of— 

(a) the approved expense less the applicant’s contribution (if any), or 

(b) where subsection (6) applies, the amount determined by virtue of that subsection. 

(5) The amount of the repayment element is the approved expense less the amount of the 25
interest free element. 

(6) In such cases as the Scottish Ministers may specify in regulations, the amount for the 
purposes of subsection (1)(b) and (4)(b) is such percentage of the approved expense as 
may be so specified or such other percentage as a local authority may, with the consent 
of the Scottish Ministers, determine. 30

(7) Where the amount of a grant or of the interest free element of a subsidised loan is 
determined by virtue of subsection (6), the grant or subsidised loan is referred to in this 
Part as a “minimum percentage” grant or loan. 

77 Terms of loan 

(1) A loan may be made on such terms as the local authority thinks fit. 35

(2) Those terms may include— 

(a) terms as to interest, other charges and repayment, 
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(b) a requirement that the loan, and any such interest and charges, be secured by a 
standard security over the land on or premises in which the work to which the loan 
relates is carried out. 

(3) But, despite subsection (1)— 

(a) no interest or other charge is to be payable in respect of the interest free element 5
of a subsidised loan,  

(b) the local authority may not demand repayment of that element of such a loan (or 
any part of it) unless the applicant to whom the loan is paid disposes of an interest 
in the land or premises, and 

(c) the repayment element of such a loan is to be repaid in instalments of such 10
amounts and at such times as the authority may determine. 

(4) For the purposes of this section, a person is to be treated as disposing of an interest in 
any land or premises if— 

(a) the person disposes of the land or premises (or any part of it or them) by way of 
sale, exchange or gift, or by way of the creation of any right or privilege over that 15
interest or by any other way except by way of lease, the grant of a standard 
security or other charge or the creation of a servitude, or 

(b) where the person holds an interest as tenant, the person ceases to be entitled to 
occupy the land or premises as tenant. 

78 Notification of decisions 20

(1) On approving an application for a grant or loan the local authority must notify the 
applicant of— 

(a) the approved expense, 

(b) the applicant’s contribution (where it has been assessed under section 74), 

(c) the amount of the grant or loan (and, where the grant or loan is a minimum 25
percentage grant or loan, a statement of that fact), and 

(d) the terms (including, in the case of a loan, terms as to interest and repayment) on 
which the grant or loan is offered. 

(2) Where the applicant is not the owner of the land on or premises in which the work to 
which the application relates is to be, or is being, carried out, the local authority must 30
notify the owner of the matters mentioned in subsection (1)(c) and (d). 

(3) In relation to a loan the notice must also advise the applicant to obtain independent 
advice from a suitably qualified person on the terms on which the loan is offered. 

(4) Where an authority— 

(a) refuses an application, or 35

(b) approves an application but fixes as the approved expense in respect of any land 
or premises an amount less than the amount of the expense estimated in the 
application or, as the case may be, the proportion of that expense specified in the 
application in respect of that land or those premises (unless the approved expense 
is the maximum amount which may be fixed by virtue of an order made under 40
section 73(4)), 

it must notify the applicant of the reasons for its decision. 
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79 Payment of grants and loans 

(1) A local authority must, if the conditions mentioned in subsection (2) are satisfied, pay a 
grant or loan— 

(a) within one month of the date on which, in the authority’s opinion, the house to 
which the grant or loan relates becomes fit for occupation on completion of the 5
work to which the grant or loan relates, or 

(b) by instalments during the carrying out of the work and a final instalment within 
one month of that date. 

(2) Those conditions are— 

(a) that the work has been carried out to the satisfaction of the authority, and 10

(b) in the case of a loan to be secured by a standard security, that the security has 
been registered in the appropriate land register. 

(3) Where payment of a loan is by instalments, subsection (2)(b) applies to payment of the 
first instalment. 

(4) The payment of an instalment is conditional on the part of the work which the authority 15
considers will entitle the applicant to payment of the instalment having been carried out 
to the satisfaction of the authority. 

(5) The aggregate of instalments of a grant paid before the completion of the work must not 
at any time exceed the sum calculated using the following formula— 

G20
–– × W 
A

where—

G is the amount of the grant, 

A is the approved expense, and 25

W is the amount of the approved expense referable to the work carried out up to 
that time. 

(6) Subsection (7) applies where— 

(a) an instalment of a grant or loan is paid before completion of the work, and 

(b) the work is not completed within 12 months of the date of payment. 30

(7) Where this subsection applies, the applicant to whom the instalment is paid must, if the 
authority so requires, repay to the authority the instalment and any subsequent 
instalments together with interest from the date on which each instalment was paid at 
such rate as the authority may determine. 

Grants and loans: conditions 35

80 Conditions applicable on completion of work 

(1) Conditions A to D apply for the period mentioned in subsection (3) with respect to any 
land on or premises in which work to which an approved grant or loan relates is carried 
out.
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(2) But conditions A and B do not apply where the work is carried out on land or in any 
premises which is not a house (unless that land is or, as the case may be, those premises 
are converted by the work into a house). 

(3) That period is the period— 

(a) beginning with the date on which the work is completed (which cannot be before 5
the house to which the grant or loan relates becomes, in the authority’s opinion, fit 
for occupation), and 

(b) ending—

(i) in the case of a grant, 10 years after that date,  

(ii) in the case of a subsidised loan, 10 years after that date or on the date on 10
which the repayment element of the loan and any interest or other charge 
on it is repaid in full, whichever is the later, 

(iii) in the case of a standard loan, on the date on which the loan and any 
interest or other charge on it is repaid in full. 

(4) Condition A is that the house must be used as a private dwelling; but that does not 15
prevent the use of part of the house as a shop or office or for business, trade or 
professional purposes. 

(5) Condition B is that the house must not be occupied by the owner or a member of the 
owner’s family (within the meaning of section 83 of the 1987 Act) except as that 
person’s only or main residence. 20

(6) Condition C is that the owner of the land or premises must take all practicable steps to 
keep it in a good state of repair. 

(7) Condition D is that the owner of the land or premises must, if required to do so by the 
local authority, certify that the conditions A to C are, in so far as they apply, being 
observed.25

81 Registration of conditions 

(1) On paying a grant or loan or, in the case of a grant or loan payable by instalments, the 
final instalment, the local authority must register notice of that fact in the appropriate 
land register. 

(2) Subsection (1) does not apply where the applicant for the grant or loan was a tenant-at-30
will (within the meaning of section 20(8) of the Land Registration (Scotland) Act 1979 
(c.33)) unless the applicant has, since applying, acquired the landlord’s interest in the 
tenancy. 

(3) But in that case the local authority must keep a written record. 

(4) A notice under subsection (1) and a written record under subsection (3) must specify— 35

(a) the conditions mentioned in section 80 which apply with respect to the land or 
premises, 

(b) the period for which they are to be complied with, and 

(c) the provisions of section 83 under which, if the conditions are breached, the owner 
becomes liable to repay the amount repayable by virtue of that section. 40

(5) The applicant to whom the grant or loan is paid must pay to the local authority the 
amount of the expenses of registering the notice under subsection (1). 
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82 Discharge of conditions 

(1) At any time when the conditions mentioned in section 80 require to be complied with in 
relation to any land or premises, the owner or a creditor in a standard security with a 
right to sell may pay to the local authority the sum which would be payable by virtue of 
section 83 in the event of a breach of those conditions. 5

(2) The reference in subsection (1) to a “right to sell” is a reference to the right of the 
creditor to sell the land or premises under— 

(a) section 20(2) or 23(2) of the Conveyancing and Feudal Reform (Scotland) Act 
1970 (c.35), or 

(b) a warrant granted under section 24(1) of that Act. 10

(3) On the making of the payment observance of those conditions ceases to be required. 

(4) Where, following a breach of any of those conditions, the local authority demands 
payment under section 83(1), observance of the conditions mentioned in section 80 
ceases to be required. 

(5) On the making of a payment referred to in subsection (3) or a demand for payment 15
referred to in subsection (4) the authority must— 

(a) if a notice was registered under subsection (1) of section 81, register a further 
notice in the appropriate land register, 

(b) if a written record was kept under subsection (3) of that section, amend that 
record,20

specifying that observance of the conditions is no longer required. 

(6) The owner for the time being of the land or premises must pay to the local authority the 
amount of the expenses of registering the notice under subsection (5). 

(7) A sum paid under subsection (1) by a creditor in a standard security forms part of the 
sum secured by the standard security. 25

83 Breach of conditions of grant or loan 

(1) In the event of a breach of any of the conditions mentioned in section 80 which apply to 
any land or premises, the local authority must, subject to subsections (2) to (4), demand 
from the owner for the time being of the land or premises payment of the sums specified 
in section 84. 30

(2) If the authority is satisfied that the breach of any condition can be remedied it may, with 
the consent of the Scottish Ministers and subject to any conditions imposed by them, 
suspend the operation of subsection (1) for such period as they consider necessary to 
enable the breach to be remedied. 

(3) If the breach is remedied within that period the authority may direct that the breach is to 35
be disregarded for the purposes of this section. 

(4) If the authority— 

(a) considers that the breach cannot be remedied, but 

(b) is satisfied that it was not due to the act, default or connivance of the owner for 
the time being of the land or premises, 40
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it may, with the consent of the Scottish Ministers and subject to any conditions approved 
by them, direct that the breach is to be disregarded for the purposes of this section. 

(5) On the application of the authority the sheriff within whose jurisdiction the land is, or 
premises are, situated may, whether or not any other relief is claimed, grant an interdict 
restraining a breach or apprehended breach of any of those conditions. 5

84 Calculation of amount to be paid on breach of conditions 

(1) In the case of a grant, the sums mentioned in section 83(1) are— 

(a) the whole amount of the grant in relation to the work in question, and 

(b) interest on the grant accruing from the date of its payment or, where it was paid by 
instalments, from the date of payment of the final instalment to the date on which 10
the amount mentioned in paragraph (a) is paid. 

(2) In the case of a standard loan, those sums are— 

(a) the whole amount of the loan in relation to the work in question, and 

(b) any interest or other charge on the loan which has accrued to the date on which 
the amount mentioned in paragraph (a) is paid and which remains outstanding on 15
that date. 

(3) In the case of a subsidised loan, those sums are— 

(a) the whole amount of— 

(i) the repayment element, and 

(ii) the interest free element, 20

of the loan in relation to the work in question, 

(b) any interest or other charge on the repayment element which has accrued to the 
date on which the amount mentioned in paragraph (a)(i) is paid and which remains 
outstanding on that date, and 

(c) any interest or other charge on the interest free element, for which the applicant 25
would have been liable had that element been treated as forming part of the 
repayment element and which would have accrued to the date on which the 
amount mentioned in paragraph (a)(ii) is paid.  

(4) The reference to “interest” in subsection (1)(b) is to compound interest at such 
reasonable rate as the local authority determines and with yearly rests. 30

Miscellaneous and supplementary 

85 Limitation on further grant and loan applications 

(1) Where an application for a grant or subsidised loan has been approved in respect of any 
work—

(a) a local authority must not approve a further grant or, as the case may be, 35
subsidised loan in respect of the same work, but 

(b) where an application for a grant has been approved, a local authority may approve 
an application for a standard loan in respect of the same work for an amount not 
exceeding the amount of the approved expense less the amount of the grant. 
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(2) Where an application for a grant or a subsidised loan has been approved in respect of 
any work, the local authority must not, within the period of 10 years beginning with the 
date on which the application was approved, approve a further application for a grant or 
subsidised loan in respect of the land or premises in which the work is carried out unless 
it is satisfied that at least one of the conditions set out in subsection (3) applies. 5

(3) Those conditions are— 

(a) that the need for the work to which the further application relates was not 
reasonably foreseeable when the original application was approved, 

(b) that it would not have been reasonably practicable to carry out that work at the 
same time as the work to which the original application related, 10

(c) that the work to which the further application relates was not considered by the 
authority to be eligible for a grant or subsidised loan when the original application 
was approved, 

(d) the application is made in response to an invitation made by the authority to the 
applicant under section 87(1). 15

86 Grant and loan applications: offences 

(1) A person who— 

(a) knowingly or recklessly makes a statement— 

(i) in an application for a grant or loan, or 

(ii) in response to a requirement made under section 71(4), 20

which is false in a material particular, or 

(b) fails, without reasonable excuse, to notify the local authority, as soon as 
reasonably practicable, of any change of circumstances which— 

(i) occurs prior to notification of the authority’s decision on an application for 
a grant or loan being given to that person, and 25

(ii) that person could reasonably be expected to regard as material to the 
application,

is guilty of an offence. 

(2) A person guilty of an offence under this section is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 30

87 Work to improve energy efficiency and safety 

(1) Where—

(a) an application for a grant or loan has been made in respect of work in any 
premises, and 

(b) the local authority considers that those premises will, on completion of that 35
work—

(i) where the premises are a house, meet the tolerable standard, and 

(ii) in any case, be in a reasonable state of repair (disregarding the state of 
internal decorative repair) having regard to the age, character and locality 
of the premises, 40
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the local authority may invite an application (or, as the case may be, a further 
application) for a grant or subsidised loan in respect of any work in those premises of 
the type specified in subsection (2). 

(2) The work in respect of which such an invitation may be made is— 

(a) in the case of a house— 5

(i) replacement of unsafe electrical wiring, 

(ii) installation of mains-powered smoke detectors, 

(iii) provision of adequate thermal insulation, and 

(b) in the case of any premises any part of which is owned in common, installation 
of—10

(i) a fire-resistant door at the entry to each place forming part of those 
premises which is, or which is capable of being, occupied separately, 

(ii) a main door entry-phone system. 

88 Local authority payments to not for profit lenders 

(1) A local authority may make payments to a designated lender for the purposes of 15
enabling or assisting the lender to lend sums to individuals to assist them with— 

(a) the acquisition or sale (or the proposed acquisition or sale) of a house, or 

(b) work on any land or any premises for any of the purposes mentioned in section 
68(1A).

(2) A “designated lender” is an organisation which— 20

(a) carries on a business providing such assistance, and 

(b) does not carry on that business for profit. 

(3) Payments made under subsection (1) may be subject to such terms as the authority 
thinks fit. 

(3A) Those terms may include— 25

(a) terms as to repayment, 

(b) terms restricting the terms on which the designated lender lends sums to 
individuals.

(4) The Scottish Ministers may, by regulations— 

(a) amend the definition of “designated lender” in subsection (2), 30

(b) make provision as to the terms which may be imposed under subsection (3) 
(including provision restricting or requiring the imposition of a term). 

Special cases 

89 Tenants 

A tenant is not eligible for a grant or loan unless the work to which the grant or loan 35
relates—

(a) has, for the period of 2 years preceding the tenant’s application, been the tenant’s 
responsibility under the tenancy, 

274



Housing (Scotland) Bill 49
Part 2—Scheme of assistance for housing purposes 

(b) is for either of the purposes set out in paragraphs (e) and (f) of section 68(1A), or 

(c) is required as a matter of urgency for the health, safety or security of the 
occupants of a house, including, in particular, work to— 

(i) repair a house, 

(ii) provide means of escape from fire or other fire precautions. 5

90 Application to agricultural tenants etc. 

(1) For the purposes of this Part, where the condition in subsection (2) is satisfied, a tenant, 
crofter, landholder or statutory small tenant is deemed to be the owner of any land or 
premises on the person’s farm, croft or holding. 

(2) That condition is that, on the termination of the tenancy, the person would be entitled to 10
compensation for the work to which the grant or loan relates under the Agricultural 
Holdings (Scotland) Act 1991 (c.55), the Agricultural Holdings (Scotland) Act 2003 
(asp 11), the Crofters (Scotland) Act 1993 (c.44) or the Small Landholders (Scotland) 
Acts 1886 to 1931 as for an improvement. 

(3) Where by virtue of subsection (1) a grant or subsidised loan is made to a crofter, a 15
landholder or a statutory small tenant in respect of work in relation to land or premises 
on the person’s farm, croft or holding, the local authority must intimate to the landlord 
of the croft or holding that the grant or loan has been made, and the amount. 

(4) Subsection (5) applies where— 

(a) compensation becomes payable as for an improvement under the Crofters 20
(Scotland) Act 1993 (c.44) or the Small Landholders (Scotland) Acts 1886 to 
1931 in respect of a house, or for work carried out in relation to a house, provided 
on a farm, croft or holding, and 

(b) under section 80, conditions must at that time be observed with respect to the 
house otherwise than by its landlord. 25

(5) The amount specified in subsection (6) is to be deducted from the amount of 
compensation which would be payable but for this subsection. 

(6) That amount is— 

(a) where a grant was made in relation to the house, so much of the value of the house 
or work as is attributable to the grant, or 30

(b) where a subsidised loan was made in relation to the house, so much of the value of 
the house or work as is attributable to the interest free element of that loan.  

(7) The landlord of a farm, croft or holding on which there is land or premises with respect 
to which conditions under section 80 must for the time being be complied with is not 
entitled to receive any sum by way of rent or otherwise in respect of so much of the 35
value of the house or work as is attributable to the grant or subsidised loan. 

Supplementary 

91 Directions and guidance 

(1) The Scottish Ministers may give directions to local authorities in relation to the 
provision of assistance under this Part. 40
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(2) Directions under subsection (1) may, in particular, with a view to preventing the 
duplication of the making of grants or loans in respect of the same work, make provision 
as to the circumstances in which local authorities— 

(a) may or may not exercise their powers, or 

(b) are or are not to perform their duties, 5

under this Part. 

(3) A direction under subsection (1) may be— 

(a) given to a particular authority or to authorities generally, 

(b) varied or revoked. 

(3A) A direction under subsection (1) may not relate to the provision of assistance to a 10
particular person or in relation to particular premises. 

(4) In exercising its functions under this Part, a local authority must have regard to any 
guidance issued by the Scottish Ministers. 

(5) Before issuing any such guidance the Scottish Ministers must consult— 

(a) such bodies representing local authorities, and 15

(b) such other persons, 

as they think fit. 

(6) The Scottish Ministers may vary or revoke any such guidance. 

92 Local authority powers for improvement of amenity of an area 

(1) For the purpose of improving the amenity of a predominantly residential locality in its 20
area, a local authority may— 

(a) carry out any work on any land or in any premises owned by it, 

(b) assist (whether by grants or loans or otherwise) in the carrying out of work on any 
land or in any premises not owned by it, 

(c) with the agreement of the owner of any land or premises carry out or arrange for 25
the carrying out of work on that land or in those premises at the expense of the 
owner, of the authority or of both, 

(d) acquire any land or premises— 

(i) by agreement, or 

(ii) with the authorisation of the Scottish Ministers, compulsorily. 30

(2) The Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) applies 
in relation to an acquisition under subsection (1)(d)(ii) as if that provision were 
contained in an Act of Parliament in force immediately before the commencement of 
that Act (with references in that Act to land being read, in the case of an acquisition of 
premises, as references to those premises). 35

(3) Assistance may be provided under subsection (1)(b) on such terms as the local authority 
thinks fit. 

(4) This section does not apply in relation to— 

(a) any house, or 
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(b) any part of any premises which is a building which is, or which is capable of 
being, occupied. 

93 Application of this Part to the Scottish Ministers 

Any power of a local authority to make grants or loans (including the powers to make 
payments under section 88(1) and to provide assistance under section 92(1)(b)), and any 5
function of a local authority in relation to the making of grants or loans, under this Part 
is exercisable by the Scottish Ministers as it is by the local authority. 

94 Interpretation of Part 2 

(1) In this Part— 

“applicant’s contribution” means an amount assessed under section 74, 10

“approved expense” has the meaning given in section 73, 

“interest free element” means an amount determined under section 76(4),  

“minimum percentage grant” and “minimum percentage loan” have the meanings 
given in section 76(7), 

“repayment element” means an amount determined under section 76(5), 15

“standard loan” means a loan made under this Part which is not a subsidised loan, 

“subsidised loan” means a loan made under this Part which is divided into two 
elements in accordance with section 76(3).  

(2) In this Part— 

(a) references to grants or loans (excluding the reference in section 92(1)(b)) are to 20
grants or loans provided under section 68(1), and 

(b) references to the applicant for a grant or loan are to be read, in relation to any time 
after an applicant dies, as references to the applicant’s executor. 

PART 3

PROVISION OF INFORMATION ON SALE OF HOUSE25

Duty to have or provide information about houses on the market 

95 Duty to have information about a house which is on the market 

A person who is responsible for marketing a house which is on the market must possess 
the prescribed documents in relation to the house. 

96 Duty to provide information to potential buyer 30

(1) A person who is responsible for marketing a house which is on the market must comply 
with any request by a potential buyer for a copy of any or all of the prescribed 
documents in relation to the house. 

(2) Such a request must be complied with within such period as the Scottish Ministers may 
by regulations specify (“the permitted period”). 35
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(3) The duty under subsection (1) does not apply if the person responsible for marketing the 
house reasonably believes that the person making the request— 

(a) is unlikely to have sufficient means to buy the house in question, 

(b) is not genuinely interested in buying the house, or 

(c) is not a person to whom the seller is likely to be prepared to sell the house. 5

(4) Nothing in subsection (3) authorises the doing of anything which is an unlawful act of 
discrimination. 

(5) Subsection (3) does not apply if the person responsible for marketing the house knows 
or suspects that the person making the request is an officer of an enforcement authority. 

(6) The person responsible for marketing the house may charge a sum not exceeding the 10
reasonable cost of making and, if requested, sending a paper copy of any prescribed 
documents requested under subsection (1). 

(7) If the person responsible for marketing the house ceases to be so responsible before the 
end of the permitted period (whether because the house has been sold, taken off the 
market or for any other reason), that person ceases to be under any duty to comply with 15
a request made under subsection (1). 

(8) A person does not comply with the duty under subsection (1) by providing a copy in 
electronic form unless the potential buyer consents in writing to receiving it in that form. 

97 Imposition of conditions on provision of information 

(1) A potential buyer who has made a request to which section 96(1) applies may be 20
required to comply with either or both of the following conditions before a copy is 
provided.

(2) The potential buyer may be required to pay a charge authorised by section 96(6). 

(3) The potential buyer may be required to accept any terms specified in writing which— 

(a) are proposed by the seller or in pursuance of the seller’s instructions, and 25

(b) relate to the use or disclosure of the copy (or any information contained in or 
derived from it). 

(4) A condition is effective only if it is notified to the potential buyer before the end of the 
permitted period. 

(5) Where the potential buyer has been so notified of either or both of the conditions 30
authorised by this section, the permitted period for the purposes of section 96(2) is to 
run afresh beginning with— 

(a) where one condition only is involved, the day on which the potential buyer 
complies with it by making the payment demanded or, as the case may be, 
accepting the terms proposed (or such other terms as may be agreed between the 35
seller and the potential buyer in substitution for those proposed), or 

(b) where both conditions are involved, the day on which the potential buyer complies 
with them or, where each condition is complied with on a different day, the later 
of those days. 

98 Other duties of person acting as agent for seller 40

(1) This section applies to a person acting as agent for the seller of a house where— 
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(a) the house is not on the market, or  

(b) the house is on the market but the person so acting is not responsible for 
marketing the house. 

(2) A person to whom this section applies must possess the prescribed documents in relation 
to a house when any qualifying action is taken by or on behalf of that person. 5

(3) In subsection (2) “qualifying action” means action taken with the intention of marketing 
the house which— 

(a) communicates to any person the fact that the house is or may become available for 
sale, but

(b) does not put the house on the market. 10

99 Acting as agent 

(1) A person acts as agent for the seller of a house if the person does anything in the course 
of a business in pursuance of marketing instructions from the seller. 

(2) In subsection (1) “marketing instructions” means instructions to carry out any activities 
with a view to— 15

(a) effecting the introduction to the seller of a person wishing to buy the house, or 

(b) selling the house by auction. 

100 Duty to ensure authenticity of documents held under section 95 or 98

(1) This section applies to a person who is subject to the duty in section 95 or 98(2). 

(2) Where such a person— 20

(a) provides a potential buyer with, or 

(b) allows a potential buyer to inspect, 

a copy of a prescribed document (or a part of such a document), that person must ensure 
that the copy is authentic. 

Prescribed documents 25

101 Information to be held or provided to potential buyers 

(1) The Scottish Ministers may by regulations— 

(a) prescribe documents for the purposes of section 95, 96(1) or 98(2), and 

(b) make such further provision about those documents as they think fit. 

(2) A document may be prescribed under subsection (1) only if the Scottish Ministers 30
consider that it discloses information about— 

(a) the physical condition of a house (including any characteristics or features of the 
house),

(b) the value of a house, or 

(c) any other matter connected with a house, or the sale of a house, that would be of 35
interest to potential buyers. 

(3) Regulations under subsection (1) may, in particular, make provision— 
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(a) about the form of, and the information to be included in, or excluded from, a 
prescribed document, 

(b) requiring that a prescribed document be prepared by a person of a description 
specified in the regulations, 

(c) requiring that the date to which information in a prescribed document relates is no 5
earlier than the beginning of such period as the regulations may specify before the 
date on which the house was put on the market, 

(d) requiring that a prescribed document is to be valid for such period of time, or is to 
be invalidated in such circumstances, as the regulations may specify. 

Exceptions from duty 10

102 Exceptions from duty to have or provide information 

The Scottish Ministers may by regulations— 

(a) exempt persons of such description as the regulations may specify from any of the 
duties in section 95, 96(1) or 98(2), 

(b) specify periods of time during which or circumstances under which— 15

(i) a person need not possess any prescribed document under section 95 or 
section 98(2), or 

(ii) a person need not comply with a request under section 96(1), 

(c) set out such other exceptions to the duties mentioned in paragraph (a) as may be 
so specified. 20

Responsibility for marketing houses 

103 Responsibility for marketing: general 

(1) Only the seller or a person acting as agent for the seller may be responsible for 
marketing the house. 

(2) A seller is not so responsible if any person is acting as agent for the seller. 25

(3) But a seller who— 

(a) is not responsible because of subsection (2), and 

(b) reasonably believes that the person acting as agent for the seller possesses the 
prescribed documents, 

must take reasonable steps to inform a potential buyer that a request under section 96(1) 30
should be made to the person acting as agent. 

(4) A person may be responsible for marketing the house on more than one occasion. 

104 Responsibility of person acting as agent 

(1) A person acting as agent becomes responsible for marketing the house when action 
taken by or on behalf of that person results in the house being on the market. 35

(2) That responsibility ceases when— 

(a) the house is sold or taken off the market, or 
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(b) each of the conditions in subsection (3) is satisfied. 

(3) Those conditions are that— 

(a) the contract between the person acting as agent and the seller is terminated 
(whether by withdrawal of marketing instructions or otherwise), 

(b) the person acting as agent has ceased to take any action which makes public the 5
fact that the house is on the market, and 

(c) any such action being taken on behalf of the person acting as agent has ceased. 

105 Responsibility of seller 

(1) A seller becomes responsible for marketing the house when action taken by or on behalf 
of the seller results in the house being on the market. 10

(2) That responsibility ceases when— 

(a) the house is sold or taken off the market, or 

(b) the conditions in subsection (3) are satisfied. 

(3) Those conditions are that— 

(a) the seller has ceased to take any action which makes public the fact that the house 15
is on the market, and 

(b) any such action being taken on behalf of the seller has ceased. 

(4) In this section references to action taken on behalf of the seller exclude action taken by 
or on behalf of a person acting as the seller’s agent. 

Enforcement 20

106 Enforcement authorities 

(1) Every local weights and measures authority is an enforcement authority for the purposes 
of this Part. 

(2) It is the duty of each enforcement authority to enforce this Part in their area. 

107 Power to require production of prescribed documents  25

(1) An authorised officer of an enforcement authority may require a person who appears to 
the officer to be or to have been subject to the duty under section 95, 96(1) or 98(2) in 
relation to a house to produce for inspection a copy of any prescribed document in 
relation to the house. 

(2) The power conferred by subsection (1) includes power— 30

(a) to require the production in a legible documentary form of any document which is 
held in electronic form, and 

(b) to take copies of any document produced for inspection. 

(3) A requirement under this section may not be made more than 6 months after the last day 
on which the person concerned appeared to the officer to be subject to the duty under 35
section 95, 96(1) or 98(2) in relation to the house. 

(4) A person subject to a requirement under this section must comply with it within the 
period of 7 days beginning with the day after that on which it is made. 
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(5) But a person need not comply with the requirement if the person has a reasonable 
excuse for not complying with it. 

108 Penalty charge notices 

(1) An authorised officer of an enforcement authority may, if the officer believes that a 
person has breached any duty under section 95, 96(1), 98(2) or 100(2), give a penalty 5
charge notice to that person. 

(2) A penalty charge notice may not be given after the end of the period of 6 months 
beginning with the day on which it appeared to the officer that the duty was breached. 

(3) Schedule 3 (which makes further provision about penalty charge notices) has effect. 

(4) The Scottish Ministers may by regulations make further provision about penalty charge 10
notices or any other notice mentioned in schedule 3. 

(5) Such regulations may, in particular, include provision prescribing— 

(a) the form of penalty charge notices or any other notice mentioned in that schedule, 

(b) circumstances in which penalty charge notices may not be given, 

(c) the methods by which penalty charge notices or any other notice must be given, 15

(d) the method or methods by which penalty charges may be paid. 

109 Offences relating to enforcement officers 

(1) A person who obstructs an authorised officer of an enforcement authority acting in 
pursuance of section 107 is guilty of an offence. 

(2) A person who, not being an authorised officer of an enforcement authority, purports to 20
act as such in pursuance of section 107 or 108 is guilty of an offence. 

(3) A person guilty of an offence under this section is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale. 

Duty to provide information to tenant exercising right to purchase 

110 Information for tenants exercising right to purchase 25

(1) The 1987 Act is amended as follows. 

(2) In subsection (2) of section 63 (application to purchase and offer to sell)— 

(a) the word “and” immediately preceding paragraph (e) is repealed, and 

(b) after that paragraph, insert— 

“; and 30

(f) information prescribed under section 63A.”. 

(3) After section 63 insert— 

“63A Information to be prescribed 

(1) The Scottish Ministers may by regulations made by statutory instrument— 

(a) prescribe information for the purpose of paragraph (f) of section 63(2); 35
and

(b) make such further provision about that information as they think fit. 
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(2) Information prescribed under subsection (1) may include information which— 

(a) provides a reasonable estimate of any costs of maintaining the house and 
any common parts; 

(b) states how long— 

(i) any common parts; 5

(ii) any fixtures and fittings; or 

(iii) any items in, forming part of or relating to the house as may be 
prescribed by the regulations, 

 are expected to last, including a reasonable estimate of the cost of 
replacing each of the things to which the information relates; and 10

(c) relates to any other matters which may be of interest to a tenant who has 
served an application to purchase. 

(2A) Regulations made under subsection (1) may, in particular, specify 
circumstances in which an offer to sell need not contain prescribed information 
unless the tenant pays, or undertakes to pay, to the landlord such sum as may 15
be specified in the regulations. 

(3) In this section “common parts” means any— 

(a) part of the house; 

(b) part of any building of which the house forms part; or 

(c) other property, 20

 which the tenant, as owner of the house, would own in common with others or 
would have an obligation in common with others to maintain. 

(4) Regulations may not be made under subsection (1) unless a draft of the 
statutory instrument containing the regulations has been laid before and 
approved by resolution of the Scottish Parliament.”. 25

Supplementary 

111 Grants for development of proposals 

(1) The Scottish Ministers may make grants towards expenditure incurred by any person in 
connection with the development of proposals for any provision to be made by 
regulations under section 101(1). 30

(2) A grant under this section may be made on conditions, which may include (among other 
things)—

(a) conditions as to the purposes for which the grant or any part of it may be used, 

(b) conditions requiring the repayment of the grant or any part of it in such 
circumstances as may be specified in the conditions. 35

112 Disapplication for houses not available with vacant possession 

(1) The duties under sections 95, 96, 98 and 100 apply in relation to a house only when it is 
available for sale with vacant possession. 
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(2) For the purposes of this Part, a house being marketed is presumed to be available with 
vacant possession unless the contrary appears from the manner in which the house is 
being marketed. 

113 Application of Part to sub-divided buildings 

(1) This section applies where— 5

(a) two or more houses in a sub-divided building are marketed for sale as a single 
property, and  

(b) any one or more of those houses— 

(i) is not available for sale separately from the others, but 

(ii) is available with vacant possession. 10

(2) The provisions of this Part (but not section 112) apply to the house mentioned in 
subsection (1)(a) as if it were a single house. 

(3) Subsection (2) does not affect the application of this Part to any of those houses which 
are available for sale as a separate house. 

(4) In this section “sub-divided building” means a building originally constructed or 15
adapted for use as a single dwelling which has been divided (on one or more occasions) 
into separate houses. 

114 Notification of breach of duty 

(1) An enforcement authority may notify— 

(a) the Office of Fair Trading, 20

(b) any other person or body having an interest, 

of any breach of duty under this Part appearing to the authority to have been committed 
by a person acting as agent for the seller of a house. 

(2) An enforcement authority must notify the Office of Fair Trading of— 

(a) any penalty charge notice given by an officer of the authority under section 108, 25

(b) any notice given by the authority confirming or withdrawing a penalty charge 
notice, and 

(c) the result of any appeal from the confirmation of a penalty charge notice. 

115 Possession of documents 

(1) For the purposes of this Part, “possession” includes civil possession; and “possess” and 30
“possesses” are to be construed accordingly. 

(2) A document held in electronic form is to be treated for the purposes of this Part as being 
in a person’s possession if the person is readily able (using equipment available to that 
person)—

(a) to view the document in a form that is legible, and 35

(b) to produce copies of it in a legible documentary form. 
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116 Meaning of “on the market”, “sale” and related expressions 

(1) In this Part references to “the market” are to the market for houses in Scotland. 

(2) A house is on the market when the fact that it is or may become available for sale is, 
with a view to marketing the house, made public in Scotland by or on behalf of the 
seller.5

(3) A house is to be regarded as remaining on the market until it is sold or taken off the 
market. 

(4) A fact is made public when it is advertised or otherwise communicated (in whatever 
form and by whatever means) to the public or a section of the public. 

(5) In this Part— 10

“long lease” means a probative lease— 

(a) granted for a period exceeding 20 years, or 

(b) which contains an obligation on the landlord to renew the lease from time 
to time at fixed periods, upon the termination of a life or lives, or otherwise 
so that the total duration could (in terms of the lease, as renewed, and 15
without any subsequent agreement, express or implied, between the persons 
holding the interests of the landlord and the tenant) endure for a period 
exceeding 20 years, 

“potential buyer” means a person who claims to be interested, or that the person 
may become interested, in buying a house, 20

“sale”, in relation to a house, means a disposal, or agreement to dispose, by way 
of sale of— 

(a) the ownership of the house, 

(b) the interest of the tenant under a long lease of a house, 

and “seller” means a person contemplating such a disposal (and related 25
expressions are to be construed accordingly). 

PART 3A

TENANCY DEPOSITS

116A Tenancy deposits: preliminary 

(1) A “tenancy deposit” is a sum of money held as security for— 30

(a) the performance of any of the occupant’s obligations arising under or in 
connection with a tenancy or an occupancy arrangement, or 

(b) the discharge of any of the occupant’s liabilities which so arise. 

(2) A “tenancy deposit scheme” is a scheme for safeguarding tenancy deposits paid in 
connection with the occupation of any living accommodation. 35

116B Tenancy deposit schemes: regulatory framework 

(1) The Scottish Ministers may by regulations (“tenancy deposit regulations”)— 

(a) set out conditions which a tenancy deposit scheme must meet before they can 
approve it under section 116C, 
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(b) make such further provision about tenancy deposit schemes as they think fit. 

(2) Tenancy deposit regulations may, in particular— 

(a) make provision about the manner and circumstances in which tenancy deposits 
must be paid, held and repaid under an approved scheme, 

(b) impose sanctions for failing to participate in, or to comply with, an approved 5
scheme, 

(c) set out a mechanism for resolving disputes relating to an approved scheme, 

(d) prescribe the type of person who may administer an approved scheme, 

(e) authorise the Scottish Ministers to make payments, or to give guarantees or other 
assistance, in connection with— 10

(i) the creation, administration or operation of an approved scheme, 

(ii) the resolution of disputes relating to an approved scheme, 

(f) set the amount, or the maximum amount, of any fee which may be charged in 
connection with an approved scheme, 

(g) prescribe arrangements for publicising approved schemes. 15

(3) But tenancy deposit regulations may not— 

(a) prescribe circumstances in which tenancy deposits must be paid under a tenancy 
or an occupancy arrangement, 

(b) create offences. 

116C Approval of tenancy deposit schemes 20

(1) The Scottish Ministers may approve a tenancy deposit scheme devised by them or by 
any other person.  

(2) Such an approval— 

(a) may not be given unless tenancy deposit regulations are in force, and 

(b) must be given in accordance with the tenancy deposit regulations then in force. 25

(3) Before approving a tenancy deposit scheme, the Scottish Ministers must— 

(a) publicise the terms of the proposed scheme in such manner as they think fit, and 

(b) consult— 

(i) such persons representing landlords or tenants whom they think may be 
affected by the proposed scheme, and 30

(ii) such other persons as they think fit, 

 about the proposed scheme. 

(4) The Scottish Ministers must review each approved tenancy deposit scheme from time to 
time and may, following any such review— 

(a) take steps to secure the revision of the reviewed scheme, or 35

(b) withdraw their approval of the reviewed scheme. 
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(5) Subsections (1) to (4) apply to revised schemes in the same way as they apply to new 
schemes (except that that the duty imposed by subsection (3) does not apply if the 
Scottish Ministers think that a proposed revision is unlikely to adversely affect any 
person significantly). 

(6) The Scottish Ministers may approve— 5

(a) different tenancy deposit schemes for different types of tenancy or occupancy 
arrangement, 

(b) more than one tenancy deposit scheme for the same type of tenancy or occupancy 
arrangement. 

116D Amendment of Rent (Scotland) Act 1984 10

In section 90(3) (declaration that deposits are not premiums) of the Rent (Scotland) Act 
1984 (c.58), after “obligations” insert “for rent,”. 

PART 4

LICENSING OF HOUSES IN MULTIPLE OCCUPATION

Introductory 15

117 Requirement for HMOs to be licensed 

(1) Every house in multiple occupation (“HMO”) must be licensed under this Part unless it 
is exempted by or under section 119, 120 or 134. 

(2) A licence under this Part (an “HMO licence”) is a licence granted by a local authority 
authorising occupation of living accommodation as an HMO. 20

Meaning of “house in multiple occupation” 

118 Meaning of “house in multiple occupation” 

(1) Any living accommodation falling within subsection (2) is an HMO if it is occupied by 
3 or more persons who are not all members of the same family or of one or other of two 
families. 25

(2) Living accommodation falls within this subsection if— 

(a) it is a house, or 

(b) it is, or forms part of, any premises or group of premises owned by the same 
person and its occupants share one or more of the basic amenities with each other. 

(3) The “basic amenities” are— 30

(a) a toilet, 

(b) personal washing facilities, and 

(c) facilities for the preparation or provision of cooked food. 

(4) For the purposes of this section— 

(a) a person is to be treated as occupying living accommodation only if it is that 35
person’s only or main residence, 
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(b) living accommodation occupied during term time by a person undertaking a full-
time course of further or higher education is, at all times during that person’s 
residence, to be treated as being that person’s only or main residence, 

(c) a patient in a health service hospital (within the meaning of section 108(1) of the 
National Health Service (Scotland) Act 1978 (c.29)) is not to be treated as 5
occupying the hospital, 

(d) a person is not to be treated as sharing a basic amenity if the living 
accommodation concerned has more than one of any such amenity and the person 
has exclusive use of at least one of them. 

119 HMOs exempt from licensing requirement 10

(1) An HMO is exempt from the requirement to be licensed under this Part if it is— 

(a) occupied only by the owners of the HMO either alone or together with— 

(i) any persons in the same family as any of those owners, and 

(ii) any number of other persons who are unrelated to any of those owners but 
who are members of the same family or of one or other of two families, 15

(b) provided as part of— 

(i) a care home service, 

(ii) an independent health care service, 

(iii) a school care accommodation service, or 

(iv) a secure accommodation service, 20

registered under Part 1 of the Regulation of Care (Scotland) Act 2001 (asp 8), 

(c) owned by the Crown and occupied only by members of the armed forces of the 
Crown (either alone or together with any persons in the same family as any of 
those members), 

(d) a prison, a young offenders institution or a remand centre, 25

(e) occupied only by— 

(i) persons who are members of, and fully maintained by, a religious order the 
main occupation of which is prayer, contemplation, education or the relief 
of suffering, or  

(ii) a group consisting of such persons and no more than two other persons,  30

(f) subject to a management control order made under section 74 (order transferring 
landlord’s rights and obligations to local authority) of the Antisocial Behaviour 
etc. (Scotland) Act 2004 (asp 8), or 

(g) owned by a co-operative housing association (within the meaning of section 
300(1)(b) of the 1987 Act) the management of which is undertaken by general 35
meeting. 

(2) The Scottish Ministers may by order amend subsection (1) by— 

(a) adding or removing the description of any type of HMO to or from those 
descriptions for the time being listed in that subsection, or 

(b) varying any such description which is for the time being so listed. 40
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120 Power to designate HMOs capable of being exempted by local authorities 

(1) The Scottish Ministers may by order describe types of HMOs which may be exempted 
by a local authority from the requirement to be licensed under this Part.  

(2) A local authority may by order exempt from the requirement to be licensed under this 
Part any HMO of a type described in an order made under subsection (1) which is 5
situated in— 

(a) the authority’s area, or 

(b) any part of that area as may be specified in the order, 

and the local authority may vary or revoke such an order at any time. 

(3) The local authority must give notice of any order it makes, or of any variation or 10
revocation, under subsection (2)— 

(a) in a newspaper circulating in the authority’s area, and 

(b) to every person entered in the register maintained by the authority under section 
82(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) (the “register 
of landlords”). 15

(4) The local authority must serve a copy of any notice given under subsection (3)(b) on any 
other person who— 

(a) acts for the person to whom the notice is given, and 

(b) is specified in the authority’s register of landlords as being a person who so acts, 

but failure to comply with this subsection does not invalidate the related notice given 20
under subsection (3)(b). 

(5) Where—

(a) an order made by the Scottish Ministers under subsection (1) is revoked, or 

(b) any description of a type of HMO set out in such an order is amended, 

an order made by a local authority under subsection (2) ceases to have effect in so far as 25
it relates to any type of HMO which may no longer be exempted by an order under 
subsection (2). 

121 Relationships 

(1) Persons are to be treated as being in the same family as, and as being related to, each 
other for the purposes of this Part only if— 30

(a) they are a couple,  

(b) one of them is a relative of the other, or 

(c) one of them is a relative of one member of a couple and the other is a relative of 
the other member of that couple. 

(2) For the purposes of subsection (1)— 35

(a) a “couple” means two persons who— 

(i) are married or are civil partners, or 

(ii) live together as husband and wife or, where they are of the same sex, in an 
equivalent relationship, 
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(b) “relative” means parent, grandparent, child, grandchild, brother, sister, uncle, 
aunt, nephew or niece, 

(c) a relationship by the half-blood is to be treated as a relationship of the whole 
blood,

(d) the stepchild of a person is to be treated as that person’s child, and 5

(e) a person brought up or treated by another person as if the person were that other 
person’s child (including any person placed with that other person, or with that 
other person’s family, under section 26(1)(a) of the Children (Scotland) Act 1995 
(c.36)) is to be treated as that other person’s child. 

Application for HMO licence 10

122 Application for HMO licence 

(1) An application to a local authority for an HMO licence may be made only by an owner 
of the living accommodation concerned. 

(2) The local authority may determine an application for an HMO licence by— 

(a) granting the HMO licence (with or without conditions), or 15

(b) refusing to grant the HMO licence. 

(3) Schedule 4 makes provision about procedural requirements relating to an application for 
an HMO licence. 

123 Suitability of applicants and agents 

(1) The local authority must refuse to grant an HMO licence if— 20

(a) any of the persons mentioned in subsection (1A) is disqualified by an order made 
under section 141(2), or 

(b) the authority considers that any of those persons is not a fit and proper person to 
be authorised to permit persons to occupy any living accommodation as an HMO. 

(1A) Those persons are— 25

(a) the applicant, 

(b) any agent specified in the application, and 

(c) where the applicant or agent is not an individual, any director, partner or other 
person concerned in the management of the applicant or agent. 

(2) Section 85 of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) applies to a 30
local authority in deciding whether a person is a fit and proper person for the purposes 
of subsection (1)(b) as it applies to the authority when it is deciding whether a person is 
a fit and proper person for the purposes of section 84(3) or (4) of that Act. 

124 Suitability of living accommodation 

(1) The local authority may grant an HMO licence only if it considers that the living 35
accommodation concerned— 

(a) is suitable for occupation as an HMO, or 

(b) can be made so suitable by including conditions in the HMO licence. 
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(2) In determining whether any living accommodation is, or can be made to be, suitable for 
occupation as an HMO the local authority must consider— 

(a) its location, 

(b) its condition, 

(c) any amenities it contains, 5

(d) the type and number of persons likely to occupy it, 

(e) the safety and security of persons likely to occupy it, and 

(f) the possibility of undue public nuisance. 

125 Restriction on applications 

(1) Where a local authority refuses to grant an HMO licence the local authority may not 10
consider a further application for an HMO licence by the same applicant— 

(a) in relation to the living accommodation concerned, or 

(b) where the application was refused because of section 123(1)(b), in relation to any 
living accommodation, 

within one year of the date on which notice of the refusal is given to the applicant under 15
section 142. 

(2) This section does not prevent the local authority from considering a further application 
for an HMO licence where it is satisfied that there has been a material change of 
circumstances. 

Terms of HMO licence 20

126 Conditions

(1) An HMO licence may include such conditions as the local authority thinks fit. 

(2) The Scottish Ministers may by order require local authorities to include in HMO 
licences of such description as may be specified in the order such conditions as may be 
so specified. 25

(3) A condition included in an HMO licence may specify a date from which that condition 
is to have effect (and section 127(1) or, as the case may be, 130(7) is of no effect in so 
far as it purports to bring any condition which specifies such a date into effect before 
that date). 

(4) Where an HMO licence includes, or is varied to include, a condition which requires 30
work to be carried out in any living accommodation, the condition must also specify the 
date by which that work must be completed. 

(5) No date may be specified for the purposes of subsection (3) or (4) which would— 

(a) cause a condition of an HMO licence to have effect, or 

(b) require the work required by such a condition to be completed, 35

before the date by which the local authority reasonably considers that the licence holder 
can secure compliance with the condition or, as the case may be, complete the work. 

291



66 Housing (Scotland) Bill 
Part 4—Licensing of houses in multiple occupation 

127 Duration of HMO licence 

(1) An HMO licence— 

(a) has effect from, and 

(b) expires 3 years (or such shorter period of not less than 6 months as may be 
specified in the licence) after, 5

the latest of the dates set out in subsection (2). 

(2) Those dates are— 

(a) the date on which notice of the decision to grant it is served on the licence holder 
under section 142, 

(b) where the local authority was required to consider a valid written representation, 10
or decided to consider a late written representation, about the application for the 
HMO licence— 

(i) the last date on which the decision to grant the HMO licence may be 
appealed to the sheriff by the respondent, or 

(ii) where such an appeal is made, the date on which it is abandoned or finally 15
determined other than by quashing the decision to grant the licence, and 

(c) any later date as may be specified in the HMO licence. 

(3) Subsection (1) does not apply to an HMO licence granted in pursuance of paragraph 
9(6) of schedule 4. 

(4) An HMO licence which is so granted— 20

(a) has effect from, and 

(b) expires one year after, 

the date by which the local authority was required by sub-paragraph (1) of that 
paragraph to determine the application for that licence. 

(5) Sections 128 to 129 set out circumstances in which an HMO licence is to continue to 25
have effect until a later date or, as the case may be, to expire early. 

128 Application for new HMO licence: effect on existing HMO licence 

(1) Where—

(a) an HMO licence has been granted (an “existing HMO licence”), and 

(b) an application for a new HMO licence is made in relation to the living 30
accommodation concerned before the existing HMO licence has expired, 

the existing HMO licence expires on the date set out in subsection (2). 

(2) That date is— 

(a) where the new HMO licence is granted, the date from which the new HMO 
licence has effect, and 35

(b) where the local authority refuse to grant the new HMO licence, the latest of the 
following dates— 

(i) the last date on which the decision to refuse to grant the new HMO licence 
may be appealed to the sheriff, 
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(ii) where such an appeal is made, the date on which it is abandoned or finally 
determined other than by quashing the decision to refuse to grant the new 
HMO licence, and 

(iii) the date on which the existing HMO licence would expire had an 
application for a new HMO licence not been made.  5

128A Change of ownership: effect on HMO licence 

(1) Subsection (2) applies where— 

(a) an HMO licence has effect on the date on which ownership of the living 
accommodation concerned is transferred by way of sale or otherwise from the 
licence holder to another person (the “new owner”), and 10

(b) the new owner is entered in the register maintained by the local authority under 
section 82(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) (the 
“register of landlords”). 

(2) Where this subsection applies, the HMO licence— 

(a) is to be treated as having been granted to the new owner, but 15

(b) subject to sections 128 and 129, expires one month after the date on which 
ownership of the living accommodation is transferred. 

(3) Where the condition in subsection (1)(a) is satisfied but the new owner is not entered in 
the register of landlords, the HMO licence expires on the date on which ownership of 
the living accommodation is transferred. 20

129 Death of licence holder: effect on HMO licence 

(1) Where a sole licence holder dies, the HMO licence— 

(a) is to be treated as having been granted to the licence holder’s executor, but 

(b) expires 3 months after the date of the death. 

(2) The local authority may, on the application of a licence holder’s executor, extend the 25
period mentioned in subsection (1)(b) if it is satisfied that it is reasonable to do so for 
the purposes of winding up the licence holder’s estate. 

Variation and revocation of HMO licence 

130 Variation of HMO licence 

(1) The local authority may vary an HMO licence at any time. 30

(2) The local authority may do so on the application of the licence holder or of its own 
accord.

(3) But an HMO licence may not be so varied so as to shorten the period for which the 
licence has effect. 

(4) The local authority must serve notice of any proposed variation on— 35

(a) where the local authority is proposing the variation, the licence holder, 

(aa) the chief officer of the fire and rescue authority, and 

(b) the chief constable, 
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and must invite each of them to make oral representations about the proposed variation. 

(4A) Where the local authority is proposing the variation, the notice required by subsection 
(4) must give the authority’s reasons for doing so. 

(5) The notice and invitation required by subsection (4) must be served not less than 7 days 
before the local authority proposes to hear any invited representation. 5

(6) The local authority must consider any such representations made before it decides 
whether to vary the HMO licence. 

(7) A variation of an HMO licence has effect from the latest of the following dates— 

(a) the date on which notice of the decision to vary the HMO licence is served on the 
licence holder under section 142, 10

(b) where the licence holder, the chief officer of the fire and rescue authority or the 
chief constable has objected to the variation— 

(i) the last date on which the decision to vary the HMO licence may be 
appealed to the sheriff, or 

(ii) where such an appeal is made, the date on which it is abandoned or finally 15
determined other than by quashing the decision to vary, and 

(c) any later date as may be specified in the notice of the decision to vary the HMO 
licence served on the licence holder under section 142. 

131 Revocation of HMO licence 

(1) The local authority may revoke an HMO licence at any time if it considers— 20

(a) that, if an application for that HMO licence were to be made at that time, it would 
be required by section 123 (suitability of applicants and agents) to refuse to grant 
it,

(b) that the living accommodation concerned is no longer suitable for occupation as 
an HMO and cannot be made so suitable by varying the conditions included in the 25
HMO licence, or 

(c) that any condition of an HMO licence has been breached (regardless of whether 
the local authority has taken any other action, or of whether criminal proceedings 
have been commenced, in respect of that breach). 

(2) The local authority must serve notice of a proposed revocation on— 30

(a) the licence holder, 

(b) any person who has made a written representation which the local authority 
considers relevant to a proposed revocation,  

(ba) the chief officer of the fire and rescue authority, and 

(c) the chief constable, 35

inviting each of them to make oral representations about the proposal. 

(3) A notice under subsection (2) must— 

(a) set out the ground on which the local authority proposes to revoke the HMO 
licence,

(b) be accompanied by a copy of any written representation which the local authority 40
considers relevant to the proposed revocation, and 
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(c) be given not less than 21 days before the proposed hearing. 

(4) The local authority must consider any oral representations made at the hearing before it 
decides whether to revoke the HMO licence. 

(5) A revocation of an HMO licence has effect from—  

(a) the last date on which the decision to revoke the HMO licence may be appealed to 5
the sheriff, or 

(b) where such an appeal is made, the date on which it is abandoned or finally 
determined other than by quashing the decision to revoke. 

Delivery and cancellation of HMO licence 

132 Delivery of HMO licence 10

(1) A notice under section 142 notifying the licence holder of a decision to grant or vary an 
HMO licence must be accompanied by the HMO licence or, as the case may be, by the 
HMO licence as varied. 

(2) A notice under section 148(3)(b)(ii) notifying a remaining licence holder of the variation 
of the HMO licence must be accompanied by the HMO licence as varied. 15

(3) A licence holder who requests the local authority to provide a certified copy of the 
HMO licence is, if the request is reasonable, entitled to be given such a certified copy. 

(4) Any such copy HMO licence which purports to be certified by a proper officer of the 
local authority is sufficient evidence of the terms of the HMO licence. 

133 Cancellation of HMO licence 20

The licence holder may cancel the HMO licence at any time by returning it (and any 
certified copy issued under section 132(3)) to the local authority. 

Temporary exemptions 

134 Temporary exemption orders 

(1) The local authority may, on the application of the owner of any HMO which requires to 25
be licensed under this Part but which is not so licensed, grant an order (“a temporary 
exemption order”) in respect of the HMO. 

(2) Such an application must specify the steps which the owner of the HMO intends to take 
with a view to securing that it stops being an HMO which requires to be licensed under 
this Part. 30

(3) The local authority may grant a temporary exemption order only if satisfied that the 
steps specified in the application will have the intended effect. 

(4) An HMO does not require to be licensed under this Part during any period for which a 
temporary exemption order has effect in relation to it. 

(5) A temporary exemption order has effect for— 35

(a) 3 months from the date it is granted, or 

(b) where that period is extended under subsection (6), the extended period. 
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(6) The local authority may, on the application of the owner of any HMO in respect of 
which a temporary exemption order has effect, extend the period during which the order 
has effect by such period (not exceeding 3 months) as it thinks fit. 

(7) But the local authority may so extend a period only if satisfied that there are exceptional 
circumstances which justify the extension. 5

(8) The 3 month period may not be extended more than once. 

135 Temporary exemption orders: requirement to improve safety or security 

(1) A temporary exemption order may require the owner of the HMO concerned to carry out 
such work in the HMO as the local authority may specify in the order for the purpose of 
improving the safety or security of its occupants during the period for which the order 10
has effect. 

(2) Any such work must be completed by such date as the local authority may specify in the 
order.

(3) But a date so specified must be not earlier than the date by which the local authority 
reasonably considers that the work required can be completed. 15

(4) The local authority may revoke a temporary exemption order if it is satisfied that the 
owner of the HMO has failed to comply with any requirement included in it. 

(5) A revocation of a temporary exemption order has effect from— 

(a) the last date on which the decision to revoke the order may be appealed to the 
sheriff, or 20

(b) where such an appeal is made, the date on which it is abandoned or finally 
determined other than by quashing the decision to revoke. 

Enforcement by local authority 

136 Suspension of rent etc. 

(1) The local authority may, if satisfied— 25

(a) that an HMO which requires to be licensed under this Part is not so licensed, or 

(b) that any condition included in an HMO licence has been breached (regardless of 
whether the local authority has taken any other action, or of whether criminal 
proceedings have been commenced, in respect of that breach), 

by order provide that no rent or other sums for occupation are to be payable under any 30
tenancy or occupancy arrangement by virtue of which any person occupies the living 
accommodation concerned. 

(2) A notice under section 142 giving notice of the decision to make an order under 
subsection (1) must specify— 

(a) the name of the owner of the living accommodation concerned (where the local 35
authority is aware of it), 

(b) the address of the living accommodation concerned, 

(c) the effect of the order, and 

(d) the date on which it is take effect (which must not be earlier than the date on 
which the notice is served on the owner). 40
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(3) Where the local authority is aware of the name and address of a person who acts for the 
owner on whom that notice is served the local authority must serve a copy of the notice 
(accompanied by a copy of the order) on that person. 

(4) The local authority must revoke an order under subsection (1) if— 

(a) in the case of an order made in pursuance of paragraph (a) of that subsection, the 5
local authority— 

(i) subsequently grants an HMO licence to the owner of the living 
accommodation concerned, or 

(ii) is subsequently satisfied, on the application of any person with an interest 
or otherwise, that the living accommodation concerned is no longer an 10
HMO, or 

(b) in the case of an order made in pursuance of paragraph (b) of that subsection, the 
local authority is subsequently satisfied, on the application of any person with an 
interest or otherwise— 

(i) that the condition is no longer being breached, or 15

(ii) that the living accommodation concerned is no longer an HMO. 

(5) The local authority must serve notice of any such revocation, as soon as practicable after 
doing so, on— 

(a) the owner of the living accommodation concerned, 

(b) the occupiers of the living accommodation concerned, and 20

(c) where the local authority is aware of the name and address of a person who acts 
for the owner, on that person, 

and the revocation is to have effect from the day on which notice is served under 
paragraph (a). 

(6) An order under subsection (1) does not affect the terms or validity of the tenancy or 25
occupancy arrangement to which it relates (otherwise than by suspending the rent or 
other sums payable for occupation under that tenancy or occupancy arrangement). 

(7) Revocation of an order under subsection (1) does not make any person liable to pay any 
rent or sums which that person would, but for the order, have been liable to pay under 
the tenancy or occupancy arrangement concerned while the order had effect. 30

(8) Failure to comply with— 

(a) section 142(6)(b), or 

(b) subsection (3) or (5)(b) or (c), 

does not invalidate the order or, as the case may be, the revocation concerned. 

137 Power to require rectification of breach of HMO licence 35

(1) This section applies where the local authority considers that any condition included in 
an HMO licence has been, or is likely to be, breached (regardless of whether the local 
authority has taken any other action, or of whether criminal proceedings have been 
commenced, in respect of that breach). 

297



72 Housing (Scotland) Bill 
Part 4—Licensing of houses in multiple occupation 

(2) Where this section applies the local authority may require the licence holder to take such 
action as the local authority considers necessary for the purposes of rectifying or, as the 
case may be, preventing the breach. 

(3) A requirement under subsection (2) has effect from the date on which notice of the 
decision to make the requirement is served on the licence holder under section 142. 5

(4) That notice must specify— 

(a) the action required, and 

(b) the period within which that action must be undertaken. 

(5) The period so specified must be the period within which the local authority reasonably 
considers that that action can be undertaken. 10

(6) The local authority may revoke a requirement under subsection (2) by serving notice to 
that effect on the licence holder; and the local authority must do so if satisfied that the 
licence holder has complied with the requirement. 

137A HMO amenity notices

(1) This section applies to any living accommodation— 15

(a) which is, or which the local authority believes to be, an HMO which requires to be 
licensed under this Part (whether or not so licensed), and 

(b) which the local authority considers is not reasonably fit for occupation by the 
number of persons whom the authority knows or believes to be occupying it.  

(2) The local authority may require the owner of any living accommodation to which this 20
section applies to carry out work in the living accommodation for the purposes of 
making it reasonably fit for occupation by— 

(a) the number of persons whom the authority knows or believes to be occupying it, 
or

(b) such smaller number of persons which the authority considers could be reasonably 25
accommodated in it if the work is carried out. 

(3) A requirement under subsection (2) must be made by serving a notice (an “HMO 
amenity notice”) in accordance with section 142. 

(4) The notice must specify, in addition to the matters specified in section 142(9)(a) and 
(b)—30

(a) the work which requires to be carried out, and 

(b) the period within which the work must be completed. 

(5) The period so specified must be a period of not less than 21 days from the date on which 
the notice takes effect within which the local authority reasonably considers that the 
work can be completed. 35

(6) The HMO amenity notice may also specify particular steps which the local authority 
requires to be taken in carrying out the work required. 

(7) An HMO amenity notice may not require the owner to take any fire safety measures 
within the meaning of the Fire (Scotland) Act 2005 (asp 5). 
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137B HMO amenity notices: relevant matters

(1) In reaching a decision for the purposes of section 137A(1)(b) in relation to any living 
accommodation, the local authority must have regard to— 

(a) the extent (if any) to which the living accommodation falls short of the provisions 
of building regulations, and 5

(b) any defects with respect to any of the matters mentioned in subsection (2). 

(2) Those matters are— 

(a) natural and artificial lighting, 

(b) ventilation, 

(c) installations for the supply of water, gas and electricity and for sanitation, space 10
heating and heating water, 

(d) personal washing facilities, and 

(e) facilities for the storage, preparation and provision of food.> 

137C HMO amenity notices: revocation

(1) The local authority may revoke an HMO amenity notice if— 15

(a) the living accommodation to which it relates is demolished, or 

(b) it considers that the work required by the notice is no longer necessary for the 
purpose for which the notice was served. 

(2) The local authority must give notice of any such revocation in accordance with section 
142.20

137D HMO amenity notices: extension of period for completion of work

(1) The local authority may, at any time, extend the period within which any work required 
by an HMO amenity notice must be completed by such period as it considers 
reasonable.

(2) But such a period may be extended only where the local authority— 25

(a) considers that satisfactory progress has been made in carrying out the work, or 

(b) has received a written undertaking from the owner stating that the work will be 
completed by a later date which the authority considers satisfactory. 

 (3) The local authority must give notice of any extension in accordance with section 142. 

137E HMO amenity notices: further provision30

Schedule 4A makes further provision about HMO amenity notices. 

137F Power of local authority to carry out or arrange work

A local authority may carry out, or arrange for the carrying out of, any work which any 
other person is required under section 137(2) or 137A(2) to carry out (but only by 
agreement with, and at the expense of, that other person). 35
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137G Effect of person moving from living accommodation

(1) Where— 

(a) a person moves from any living accommodation for the purposes of enabling any 
person to carry out any work required under section 137(2) or 137A(2) (whether 
in pursuance of a requirement under paragraph 2(1) of schedule 4A or a warrant 5
under paragraph 3(4) of that schedule or otherwise), and 

(b) that person resides in the living accommodation under a tenancy or occupancy 
arrangement, 

  the tenancy or occupancy arrangement, if that person so chooses, is to be taken not to 
have terminated, varied or altered by reason of that person moving. 10

(2) If a person who has so moved resumes lawful occupation, the same terms apply (except 
so far as otherwise agreed) in respect of that occupation as applied in respect of the 
previous occupation. 

(3) In this section “lawful occupation” means occupation which is not an offence under 
paragraph 4 of schedule 4A. 15

137H Obstructions etc.

(1) This section applies if, after receiving notice of the intended action, any person prevents 
or obstructs any other person from doing anything which that other person is by or under 
section 137(2), 137A(2) or 137F or schedule 4A required, authorised or entitled to do. 

(2) Where this section applies, the sheriff may order the person who prevented or obstructed 20
another person to permit that other person to do all things which the other person 
reasonably requires to do for the purposes of— 

(a) complying with any requirement imposed under section 137(2) or 137A(2) or 
schedule 4A, or 

(b) doing anything which that other person is by or under section 137(2), 137A(2) or 25
137F or schedule 4A authorised or entitled to do. 

(3) Any person who fails to comply with such an order is guilty of an offence and liable on 
summary conviction to a fine not exceeding level 3 on the standard scale. 

(4) This section does not apply in relation to rights conferred by Part 7. 

Offences etc. 30

138 Offences relating to HMOs 

(1) The owner of an HMO which requires to be licensed under this Part commits an offence 
if the HMO is not so licensed (unless the owner has a reasonable excuse for not holding 
an HMO licence). 

(2) A licence holder commits an offence if— 35

(a) any condition included in the HMO licence is, without reasonable excuse, 
breached at any time during which the living accommodation concerned is an 
HMO which requires to be licensed under this Part, 

(b) the licence holder, without reasonable excuse, permits any person to occupy the 
living accommodation concerned at any time during which a requirement under 40
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section 137(2) (power to require rectification of breach) has effect in relation to it, 
or

(c) the licence holder authorises any person who is not specified as the licence 
holder’s agent in the HMO licence to do anything which directly permits or 
facilitates the occupation of the living accommodation concerned as an HMO 5
which requires to be licensed under this Part. 

(3) The owner of any living accommodation commits an offence by, without reasonable 
excuse, representing an HMO licence which has ceased to have effect as having effect in 
relation to the living accommodation. 

(4) A person commits an offence if the person, without reasonable excuse, does anything as 10
agent for the owner of any living accommodation which directly permits or facilitates 
the occupation of the living accommodation— 

(a) as an HMO which requires to be licensed under this Part at any time when–– 

(i) it is not so licensed, or 

(ii) an HMO licence does not authorise the person to do so, or 15

(b) at any time during which a requirement under section 137(2) has effect in relation 
to it. 

(4A) An agent specified in an HMO licence commits an offence if the agent, without 
reasonable excuse, causes any condition included in the HMO licence to be breached at 
any time during which the living accommodation concerned is an HMO which requires 20
to be licensed under this Part. 

(5) A person commits an offence by preventing or obstructing any person from exercising a 
power conferred by section 156(1)(e) (powers of entry). 

139 Defences

(1) The owner of an HMO which requires to be licensed under this Part but which is not so 25
licensed has reasonable excuse for not holding an HMO licence if— 

(a) either of the circumstances mentioned in subsection (2) apply, and 

(b) the owner— 

(i) has taken reasonable steps with a view to securing that the living 
accommodation concerned stops being an HMO which requires to be 30
licensed under this Part, but 

(ii) despite having taking those steps, is unable to stop it from being such an 
HMO without breaching the terms of any tenancy or occupancy 
arrangement under which any person occupied it on the day on which the 
HMO licence was revoked or, as the case may be, on which the exemption 35
ceased to have effect. 

(2) The circumstances mentioned in subsection (1)(a) are— 

(a) that an HMO licence held by the owner in respect of the HMO has been revoked, 

(b) that the HMO requires to be licensed under this Part by virtue only of the fact that 
an exemption provided by an order by the local authority under section 120(2) has 40
ceased to have effect. 
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(3) A licence holder has reasonable excuse for breaching a condition of an HMO licence if 
the licence holder— 

(a) has taken reasonable steps with a view to securing that the condition is not 
breached, but 

(b) despite having taken those steps, cannot secure compliance with the condition 5
without breaching the terms of any tenancy or occupancy arrangement under 
which any person occupied the living accommodation concerned on the day on 
which the HMO licence was granted or, as the case may be, varied so as to 
include that condition. 

(4) Subsections (1) and (3) do not affect the generality of the defence of reasonable excuse. 10

(5) It is not an offence under section 138(2)(b) or (4)(b) to permit or, as the case may be, to 
do anything which permits or facilitates the occupation by any person of the living 
accommodation concerned if that person occupied it on the day from which the 
requirement in question has effect. 

(6) Where—15

(a) the owner of living accommodation has applied for an HMO licence in respect of 
it, and 

(b) the local authority has not determined the application, 

it is not an offence to do anything as agent for that owner which would otherwise be an 
offence under section 138(4)(a) if that act does not entitle a person to occupy the living 20
accommodation before an HMO licence is granted in respect of it. 

140 Penalties etc. 

(1) A person guilty of an offence under section 138 is liable, on summary conviction, to a 
fine not exceeding— 

(a) in the case of an offence under subsection (1) or (4)(a)(i) of that section, level 5 on 25
the standard scale, 

(b) in the case of an offence under subsection (2), (3), (4)(a)(ii), (4)(b), (4A) or (5) of 
that section, level 3 on the standard scale. 

(2) Within 6 days of the court convicting a person of an offence under section 138, the clerk 
of court must provide to the local authority which granted the HMO licence— 30

(a) an extract of the conviction and sentence (if any), and 

(b) a note of any order made under section 141(2). 

141 Disqualification orders etc. 

(1) This section applies where a court convicts a person of an offence under section 138 
(other than an offence under subsection (5) of that section committed by a person who is 35
not the owner of the living accommodation concerned nor an agent acting for that 
owner).

(2) Where this section applies, the court may, in addition to imposing a penalty under 
section 140, by order— 

(a) revoke any HMO licence which has effect in relation to the living accommodation 40
concerned,
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(b) where the convicted person is the owner of the living accommodation concerned, 
disqualify the owner (and, where the owner is not an individual, any director, 
partner or other person concerned in the management of the owner) from holding 
an HMO licence for such period not exceeding 5 years as may be specified in the 
order,5

(c) where the convicted person acted as agent for the owner of the living 
accommodation concerned, disqualify the convicted person (and, where the 
convicted person is not an individual, any director, partner or other person 
concerned in the management of the convicted person) from being able to act as 
agent for any licence holder for such period not exceeding 5 years as may be 10
specified in the order. 

(3) A person may appeal against an order under subsection (2) in the same manner as the 
convicted person may appeal against sentence. 

(4) The court which made an order under subsection (2) may suspend its effect pending 
such an appeal. 15

(5) The court may, on summary application by a person disqualified by an order under 
subsection (2)(b), revoke the order with effect from such date as the court may specify. 

(6) But no such revocation may be made unless the court is satisfied that there has been a 
change in circumstances which justifies the revocation of the order. 

(7) No application may be made for the purposes of subsection (5) during the first year of a 20
disqualification.

(8) The court may order the applicant to pay the whole or part of the expenses arising from 
an application made for the purposes of subsection (5). 

Local authority decisions: notice and appeals 

142 Notice of decisions 25

(1) This section applies to any decision by the local authority— 

(a) to grant an HMO licence (with or without conditions) or to refuse to do so, 

(b) to vary an HMO licence or not to make a proposed variation, 

(c) to revoke an HMO licence or not to make a proposed revocation, 

(d) to grant a temporary exemption order (with or without a requirement such as 30
mentioned in section 135) or to refuse to do so, 

(e) to extend the period for which a temporary exemption order has effect or to refuse 
to do so, 

(f) to revoke a temporary exemption order,  

(g) to make an order under section 136(1) or to refuse, on the application of any 35
person with an interest, to revoke the order,  

(h) to make a requirement under section 137(2), or 

(i) to revoke a requirement under section 137(2), 

(j) to serve an HMO amenity notice, 

(k) to revoke an HMO amenity notice, 40
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(l) to extend the period within which the work required by an HMO amenity notice 
must be completed, 

(m) to demand recovery of expenses under paragraph 6 of schedule 4A, or 

(n) to refuse to grant a certificate under paragraph 7 of schedule 4A. 

(2) The local authority must serve notice of a decision falling within paragraphs (a) to (c) of 5
subsection (1) on— 

(a) the applicant or, as the case may be, the licence holder,  

(aa) the chief officer of the fire and rescue authority, and 

(b) the chief constable. 

(3) The local authority must also either— 10

(a) serve notice of a decision falling within paragraph (a) of that subsection on each 
person who made a valid written representation, or a late written representation 
considered by the authority, in relation to the application, or 

(b) give notice of that decision in a newspaper circulating in its area. 

(4) The local authority must also serve notice of a decision falling with paragraph (c) of that 15
subsection to any person from whom it heard evidence in pursuance of section 131(2)(b) 
(notice inviting respondent to be heard). 

(5) The local authority must serve notice of a decision falling within paragraphs (d) to (f) of 
that subsection on the owner and the occupiers of the living accommodation concerned.  

(6) The local authority must serve notice of a decision falling within paragraph (g) of that 20
subsection on— 

(a) the owners of the living accommodation concerned, 

(b) the occupiers of the living accommodation concerned, and 

(c) in the case of a refusal on the application of any other person, that person. 

(7) The local authority must serve notice of a decision falling within paragraph (h) or (i) of 25
that subsection on— 

(a) the licence holder, 

(b) the occupiers of the living accommodation concerned,  

(ba) the chief officer of the fire and rescue authority, and 

(c) the chief constable. 30

(7A) The local authority must serve notice of a decision falling within paragraph (j), (k) or (l) 
of that subsection on— 

(a) the owner and occupier of the living accommodation concerned, 

(b) the chief constable, 

(c) the chief officer of the fire and rescue service, 35

(d) any creditor holding a standard security over the living accommodation, 

(e) any person who, directly or indirectly, receives rent in respect of the living 
accommodation, and 

(f) any other person appearing to the local authority to have an interest in the living 
accommodation. 40

304



Housing (Scotland) Bill 79
Part 4—Licensing of houses in multiple occupation 

(7B) Failure to comply with any of paragraphs (d) to (f) of subsection (7A) does not 
invalidate a notice if the local authority, after exercising its powers under section 160(1), 
is not aware of the existence of the person on whom the notice should have been served. 

(7C) The local authority must serve notice of a decision falling within paragraph (m) or (n) of 
subsection (1) on the owner of the living accommodation concerned. 5

(8) A notice of a decision to which this section applies must be served within 7 days of the 
decision.

(9) The notice must— 

(a) give the local authority’s reasons for the decision, 

(b) advise of the right to appeal against the decision and of the period within which 10
such an appeal must be made, 

(c) if an HMO licence is granted, narrate the effect of section 127 (which sets the date 
from which the HMO licence has effect and the date on which it expires), 

(d) if an HMO licence is varied or revoked, narrate the effect of section 130 or, as the 
case may be, 131 (which sets the date from which the variation or, as the case may 15
be, revocation has effect), 

(e) if a temporary exemption order is granted, be accompanied by a copy of the order, 

(f) if an order under section 136(1) is made, be accompanied by a copy of the order. 

143 Part 4 appeals 

(1) Any decision of a local authority to which section 142 applies may be appealed by 20
summary application to the sheriff. 

(2) An appeal may be made only by a person on whom notice of the decision requires to be 
served under that section.  

(3) An appeal is not competent unless the person making it has followed every procedure 
made available under this Part for stating a case to the local authority in relation to the 25
decision being appealed that it would be reasonable to have expected the person to 
follow.

(4) An appeal must be made within 28 days of the person receiving notice of the decision. 

(5) But the sheriff may on cause shown hear an appeal made after the deadline set by 
subsection (4). 30

(6) The sheriff may determine the appeal by— 

(a) confirming the decision (and any HMO licence or order granted or varied, or 
requirement made, in consequence of it) with or without variations, 

(b) remitting the decision, together with the sheriff’s reasons for doing so, to the local 
authority for reconsideration, or 35

(c) quashing the decision (and any HMO licence or order granted, or variation or 
requirement made, in consequence of it). 

(6A) The sheriff may not determine the appeal in a manner described in subsection (6)(b) 
where the decision appealed against is a decision to serve an HMO amenity notice. 

(7) On remitting a decision the sheriff may— 40
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(a) set a date by which the local authority must, after reconsidering the decision, 
confirm, vary, reverse or revoke it, 

(b) modify any procedural steps which would otherwise be required by or under any 
enactment (including this Act) in relation to the reconsideration.  

(8) A determination by the sheriff may be appealed to the sheriff principal within 28 days of 5
the sheriff’s determination. 

(9) The sheriff principal’s decision on any such appeal is final. 

(10) The sheriff may make such order about the expenses of an appeal under subsection (1) 
as the sheriff thinks fit (and the sheriff principal may make such an order in relation to 
any subsequent appeal). 10

(11) References in the other provisions of this Part to the date on which an appeal to the 
sheriff is finally determined are to be read as references— 

(a) where the appeal is determined by the sheriff under subsection (6)(a) or (c)— 

(i) to the last date on which the determination may be appealed to the sheriff 
principal under subsection (8), or 15

(ii) where such an appeal is made, to the date on which that appeal is 
abandoned or determined by the sheriff principal, or 

(b) where the appeal is determined by the sheriff under subsection (6)(b), to the date 
of the determination. 

(12) Subsection (11)(b) does not affect any entitlement to appeal to the sheriff principal 20
under subsection (8) against a determination by the sheriff under subsection (6)(b). 

(13) A reference in this Part to the last date on which a decision may be appealed under this 
section to the sheriff is, where that date is in any case changed under subsection (5), to 
be read as referring to the new date only if the change is made before the date on which 
the right to appeal would otherwise expire. 25

General and supplementary 

144 HMO register 

(1) A local authority must keep a register containing information about HMO licences for 
living accommodation situated in its area (and applications for them). 

(2) A local authority must enter in its HMO register— 30

(a) details of each application for an HMO licence including— 

(i) the name of the applicant, 

(ii) the address of the living accommodation concerned, 

(iia) the name of any agent specified in the application, 

(iii) a note of the date on which the application is made, 35

(b) a note of its decision on each such application, 

(c) details of any HMO licence granted in pursuance of that decision including— 

(i) a note of any conditions included in the HMO licence, 

(ii) a note of any variation, revocation or cancellation of the HMO licence, and 
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(d) such other information as it thinks fit. 

(3) A local authority must exclude from its HMO register any information it would 
otherwise be required by subsection (2) to enter in the register if the authority considers 
that entering the information is likely to jeopardise–– 

(a) the safety or welfare of any person, or 5

(b) the security of any premises. 

(4) A local authority must make its HMO register available for public inspection at all 
reasonable times. 

(5) A person who requests a local authority to provide a certified copy of any entry in its 
HMO register is, if the request is reasonable, entitled to be given that certified copy. 10

(6) Any such copy entry which purports to be certified by a proper officer of the local 
authority is sufficient evidence of the terms of the entry. 

145 Fees

(1) The local authority is entitled to charge a fee in relation to— 

(a) an application for an HMO licence, 15

(b) the issue of a certified copy of an HMO licence under section 132(3), 

(c) the issue of a certified copy of an entry in the authority’s HMO register. 

(2) The Scottish Ministers may by order make provision about the charging of fees under 
subsection (1). 

(3) Such an order may, in particular— 20

(a) set the amount, or maximum amount, of any such fee, 

(b) set out how such fees are to be arrived at, 

(c) specify circumstances in which no fee is payable, 

(d) specify circumstances in which fees are to be refunded. 

146 Grants: exercise of functions in relation to HMOs 25

The Scottish Ministers may pay to a local authority such sums as they think fit for the 
purpose of enabling or assisting the authority to exercise its functions under this Part. 

147 Guidance

(1) A local authority must have regard to any guidance issued by the Scottish Ministers 
about the exercise of its functions under this Part. 30

(2) Such guidance may make different provision for different cases and, in particular, for 
different areas, different types of living accommodation, different types of person or 
different types of local authority. 

(3) Before issuing any such guidance the Scottish Ministers must consult— 

(a) local authorities, and 35

(b) such other persons as they think fit. 
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(4) The Scottish Ministers must issue any such guidance in such manner as they consider 
appropriate for the purpose of bringing it to the notice of local authorities generally or, 
as the case may be, the local authority concerned. 

(5) The Scottish Ministers may vary or revoke any guidance issued for the purposes of this 
section.5

148 Joint licence holders 

(1) Where living accommodation is owned jointly by two or more persons, an application 
for an HMO licence for the living accommodation may be made by— 

(a) any one of those owners, or 

(b) any two or more of those owners jointly, 10

and references in this Part to an “applicant” or a “licence holder” are to be construed 
accordingly. 

(2) Where one or more (but not all) of the joint licence holders ceases to be an owner of the 
living accommodation concerned, the HMO licence is to be treated as having been 
granted to any licence holder who remains an owner. 15

(3) Where one or more (but not all) of the joint licence holders applies to the local authority 
to be removed as licence holders, the local authority must— 

(a) vary the HMO licence accordingly, and 

(b) serve notice of that variation on— 

(i) the persons removed as licence holders, 20

(ii) the remaining licence holder,  

(iia) the chief officer of the fire and rescue authority, and 

(iii) the chief constable, 

within 7 days of the variation. 

(4) A variation under subsection (3) has effect from the day on which notice of the variation 25
is served on the remaining licence holder. 

148A Agents 

(1) Where the local authority serves a notice on an applicant or licence holder under this 
Part (except section 136), the local authority must serve a copy of the notice (and any 
documents accompanying it) on any agent specified in the application or, as the case 30
may be, the HMO licence. 

(2) But service under subsection (1) does not entitle the agent to make representations or 
appeal any decision under this Part except on behalf of the applicant or licence holder. 

149 Interpretation of Part 4 

In this Part— 35

“applicant” means a person who applies for an HMO licence, 

“chief constable”, when referred to in relation to any living accommodation, 
means the chief constable of the police force maintained for the area in which the 
living accommodation is situated, 
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 “chief officer of the fire and rescue authority”, when referred to in relation to any 
living accommodation, means the chief officer of the relevant authority (as 
defined by section 6 of the Fire (Scotland) Act 2005 (asp 5)) for the area in which 
the living accommodation is situated, 

“finally determined”, in relation to an appeal to the sheriff, has the meaning given 5
in section 143(11), 

“HMO register”, in relation to a local authority, means the register kept by it 
under section 144, 

“licence holder” means a person who holds an HMO licence, 

“proper officer”, in relation to a local authority, is to be construed in accordance 10
with section 235(3) of the Local Government (Scotland) Act 1973 (c.65). 

PART 5

MOBILE HOMES

150 Particulars of site agreements to be given in advance

For section 1 (particulars of agreements between site owners and occupiers of mobile 15
homes) of the Mobile Homes Act 1983 (c.34) (“the 1983 Act”) substitute— 

“1 Particulars of agreements: Scotland 

(1) This Act applies to any agreement under which a person (“the occupier”) is 
entitled—

(a) to station a mobile home on land forming part of a protected site; and 20

(b) to occupy the mobile home as the person’s only or main residence. 

(2) Before making an agreement to which this Act applies, the owner of the 
protected site (“the owner”) must give to the proposed occupier under the 
agreement a written statement which— 

(a) specifies the names and addresses of the parties; 25

(b) includes particulars of the land on which the proposed occupier is to be 
entitled to station the mobile home that are sufficient to identify that 
land;

(c) sets out the express terms to be contained in the agreement; 

(d) sets out the terms to be implied by section 2(1) below; and 30

(e) complies with such other requirements as may be prescribed by 
regulations made by the Scottish Ministers. 

(3) Where the owner is selling the mobile home to the proposed occupier, the 
written statement required by subsection (2) above must be given not later than 
28 days before the earlier of— 35

(a) the date on which the agreement to which this Act applies is made; and 

(b) the date on which any agreement for the sale of the mobile home to the 
proposed occupier is made. 
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(4) In any other case, the written statement required by subsection (2) above must 
be given not later than 28 days before the date on which the agreement to 
which this Act applies is made. 

(5) But if the proposed occupier consents in writing to the written statement 
required by subsection (2) above being given by a date which is later than the 5
date by which subsection (3) or (4) above would otherwise require it to be 
given, the statement must be given not later than that later date. 

(6) If any express term— 

(a) is contained in an agreement to which this Act applies; but 

(b) was not set out in a written statement given to the proposed occupier in 10
accordance with subsections (2) to (5) above, 

 the term is unenforceable by the owner or any person within section 3(1) 
below.

 This subsection is subject to any order made by the court under section 2(3) 
below.15

(7) If the owner has failed to give the occupier a written statement in accordance 
with subsections (2) to (5) above, the occupier may, at any time after the 
making of the agreement, apply to the court for an order requiring the owner— 

(a) to give the occupier a written statement which complies with paragraphs 
(a) to (e) of subsection (2) above (read with any modifications necessary 20
to reflect the fact that the agreement has been made); and 

(b) to do so not later than such date as is specified in the order. 

(8) A statement required to be given to a person under this section may be either 
delivered to the person personally or sent to the person by post. 

(9) Any reference in this section to the making of an agreement to which this Act 25
applies includes a reference to any variation of an agreement by virtue of 
which the agreement becomes one to which this Act applies. 

(10) Regulations under this section— 

(a) shall be made by statutory instrument which shall be subject to 
annulment in pursuance of a resolution of the Scottish Parliament; and 30

(b) may make different provision with respect to different cases or 
descriptions of case.”. 

151 Variation of site agreements 

Section 2 of the 1983 Act (terms of agreements) is amended as follows— 

(a) in subsection (2), for “six months of the giving of the statement under section 1(2) 35
above” substitute “the relevant period”; and 

(b) for subsection (3) substitute— 

“(3) The court may, on the application of either party made within the relevant 
period, make an order— 

(a) varying or deleting any express term of the agreement; 40
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(b) in the case of any express term to which section 1(6) above applies, 
provide for the term to have full effect or to have such effect subject to 
any variation specified in the order. 

(3A) In subsections (2) and (3) above “the relevant period” means the period 
beginning with the date on which the agreement is made and ending— 5

(a) six months after that date; or 

(b) where a written statement relating to the agreement is given to the 
occupier after that date (whether or not in compliance with an order 
under section 1(7) above), six months after the date on which the 
statement is given; 10

 and section 1(9) above applies for the purposes of this subsection as it applies 
for the purposes of section 1.”. 

152 Implied terms relating to termination of agreements or disposal of mobile homes

(1) Part 1 of Schedule 1 (terms implied in site agreements) to the 1983 Act is amended as 
follows.15

(2) In paragraph 6 (termination by owner on ground of detrimental effect resulting from age 
and condition of mobile home)— 

(a) the words “age and” are repealed; 

(b) after sub-paragraph (2) insert— 

“(3) Sub-paragraphs (4) and (5) below apply if, on an application under sub-20
paragraph (1) above— 

(a) the court considers that— 

(i) having regard to the present condition of the mobile home, 
paragraph (a) or (b) of that sub-paragraph applies to it; but 

(ii) it would be reasonably practicable for particular repairs to be 25
carried out on the mobile home that would result in neither of 
those paragraphs applying to it; and 

(b) the occupier indicates an intention to carry out those repairs. 

(4) In such a case the court may make an order setting out the repairs and 
adjourning proceedings on the application for such period specified in the order 30
as the court considers reasonable to allow the repairs to be carried out. 

(5) If the court makes such an order, the application is not to be further proceeded 
with unless the court is satisfied that the specified period has expired without 
the repairs having been carried out.”. 

(3) In paragraph 8 (sale of mobile home to person approved by owner)— 35

(a) after sub-paragraph (1) insert— 

“(1A) The occupier may serve on the owner a request for the owner to approve a 
person for the purposes of sub-paragraph (1) above. 

(1B) The owner must, within 28 days of receipt of the request— 

(a) approve the person, unless it is reasonable for the owner not to do so; 40
and
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(b) serve on the occupier notice of the decision whether or not to approve 
the person. 

(1C) An approval may be made subject to conditions. 

(1D) But any such conditions must be— 

(a) reasonable, and 5

(b) capable of being satisfied without varying or deleting any express term 
of the agreement. 

(1E) A notice under sub-paragraph (1B) above must specify— 

(a) if the approval is given subject to conditions, the conditions; 

(b) if the approval is withheld, the reasons for withholding it. 10

(1F) The occupier may appeal to the court if— 

(a) the owner fails to notify the occupier as required by sub-paragraphs (1B) 
and (1E) above; 

(b) the owner decides not to approve the person; or 

(c) the occupier is aggrieved by any condition imposed in an approval. 15

(1G) The court may determine such an appeal by— 

(a) making an order declaring that the person is approved (subject to such 
conditions, if any, as may be specified in the order), or 

(b) making such other order as it thinks fit. 

(1H) It is for the owner— 20

(a) if the owner served a notice under sub-paragraph (1B) above and the 
question arises whether the notice was served within the required period 
of 28 days, to show that it was; 

(b) if the owner gave approval subject to any condition and the question 
arises whether the condition falls within sub-paragraph (1D) above, to 25
show that it does; 

(c) if the owner withheld approval and the question arises whether it was 
reasonable for the owner to do so, to show that it was. 

(1I) A request or notice under this paragraph— 

(a) must be in writing; and 30

(b) may be either delivered personally or sent by post.”; 

(b) in sub-paragraph (2) for “Secretary of State” substitute “Scottish Ministers”. 

(4) After the existing provisions of paragraph 9 (gift of mobile home to person approved by 
owner), which become sub-paragraph (1), insert— 

“(2) Sub-paragraphs (1A) to (1I) of paragraph 8 above shall apply in relation to the 35
approval of a person for the purposes of sub-paragraph (1) above as they apply 
in relation to the approval of a person for the purposes of sub-paragraph (1) of 
that paragraph.”. 

(5) The amendments made by this section apply in relation to an agreement to which the 
1983 Act applies that was made before the day on which this section comes into force as 40
well as in relation to one made on or after that day. 
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(6) However— 

(a) the amendments made by subsection (2) do not apply in relation to any application 
for the purposes of paragraph 6 of schedule 1 to the 1983 Act which is made 
before the date on which this section comes into force, and 

(b) the amendments made by subsections (3)(a) or (4) do not apply in relation to any 5
request for approval for the purposes of paragraph 8 or, as the case may be, 9 of 
that schedule which is made before that date. 

153 Power to amend terms implied in site agreements

(1) After section 2A of the 1983 Act insert— 

“2B Power to amend implied terms: Scotland10

(1) The Scottish Ministers may by order make such amendments of Part 1 or 2 of 
Schedule 1 to this Act as they consider appropriate. 

(2) An order under this section— 

(a) shall be made by statutory instrument; 

(b) may make different provision with respect to different cases or 15
descriptions of case; 

(c) may contain such incidental, supplementary, consequential, transitional 
or saving provisions as the Scottish Ministers consider appropriate. 

(3) Without prejudice to the generality of subsections (1) and (2), an order under 
this section may— 20

(a) make provision for or in connection with the determination by the court 
of such questions, or the making by the court of such orders, as are 
specified in the order; 

(b) make such amendments of any provision of this Act as the Scottish 
Ministers consider appropriate in consequence of any amendment made 25
by the order in Part 1 or 2 of Schedule 1. 

(4) The first order made under this section may provide for all or any of its 
provisions to apply in relation to agreements to which this Act applies that 
were made at any time before the day on which the order comes into force (as 
well as in relation to such agreements made on or after that day). 30

(5) No order may be made under this section unless the Scottish Ministers have 
consulted—

(a) such organisations as appear to them to be representative of interests 
substantially affected by the order; and 

(b) such other persons as they consider appropriate. 35

(6) No order may be made under this section unless a draft of the order has been 
laid before, and approved by a resolution of, the Scottish Parliament.”. 

(2) For the purposes of subsection (5) of the section 2B inserted by this section, consultation 
undertaken before the date on which this section comes into force (including any 
undertaken before the Bill for this Act received Royal Assent) constitutes as effective 40
compliance with that subsection as if it had been undertaken on or after that date. 
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154 Amendments: harassment and eviction of occupiers of mobile homes

(1) The Caravan Sites Act 1968 (c.52) is amended as follows— 

(a) in section 1(2) (meaning of “protected site”), for “or 11A of Schedule 1 to that 
Act (exemption of gypsy and other” substitute “of Schedule 1 to that Act 
(exemption of”, 5

(b) in section 3 (protection of occupiers against eviction and harassment)— 

(i) for paragraph (c) of subsection (1) substitute— 

“(c) if, whether during the subsistence or after the expiration or determination 
of a residential contract, the person— 

(i) does anything likely to interfere with the peace or comfort of the 10
occupier or persons residing with the occupier; or 

(ii) persistently withdraws or withholds services or facilities 
reasonably required for the occupation of the caravan as a 
residence on the site, 

 and (in either case) knows, or has reasonable cause to believe, that that 15
conduct is likely to cause the occupier to abandon the occupation of the 
caravan or remove it from the site or to refrain from exercising any right 
or pursuing any remedy in relation to the caravan.”, 

(ii) subsections (1A) and (1B) are repealed, 

(iii) in subsection (3) (penalties for offences), for the words from “liable” to the 20
end substitute “liable on summary conviction— 

(a) in the case of a first offence, to a fine not exceeding the statutory 
maximum; 

(b) in the case of a second or subsequent offence, to a fine not exceeding the 
statutory maximum or to imprisonment for a term not exceeding 6 25
months, or to both.”, 

(iv) for subsection (4A), substitute— 

“(4A) In proceedings for an offence under subsection (1)(c) of this section it shall be 
a defence to prove that the accused had reasonable grounds for doing the acts 
or withdrawing or withholding the services or facilities in question.”, 30

(c) in section 4(6) (restriction on suspension of eviction orders), for the words from 
“if” to the end of paragraph (b) substitute “if— 

(a) no site licence under Part 1 of the Caravan Sites and Control of 
Development Act 1960 (c.62) is in force in respect of the site; and 

(b) paragraph 11 of Schedule 1 to that Act does not apply;”. 35

(2) The amendments made by subsections (1)(a) and (b) do not apply in relation to conduct 
occurring before the day on which those provisions comes into force. 

(3) The amendment made by subsection (1)(c) does not apply in relation to proceedings 
begun before the day on which that provision comes into force. 
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PART 6

REGISTER OF LANDLORDS: MISCELLANEOUS AMENDMENTS

155 Matters relevant to deciding whether person is fit and proper to act as a landlord 

(1) The Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) is amended as follows. 

(2) In section 85 (matters to be considered by local authority in deciding whether a person is 5
a fit and proper person to act as landlord to an unconnected person)— 

(a) in subsection (2)(c), before sub-paragraph (i) insert— 

“(zi) any Letting Code issued under section 92A;”, 

(b) after subsection (3) insert— 

“(3A) Material falls within this subsection if it relates to any agreement between the 10
relevant person and any person in terms of which that person acts for the 
relevant person in relation to a lease or occupancy arrangement such as is 
mentioned in section 84(3)(c).”, 

(c) after subsection (4) insert— 

“(4A) A local authority need not, despite subsection (1), have regard to any material 15
falling within subsection (3A) in deciding for the purposes of section 84(4) 
whether a person specified in an application by virtue of section 83(1)(c) is a 
fit and proper person to act for a landlord.”. 

(3) After section 92 insert— 

“92A The Letting Code20

(1) The Scottish Ministers may prepare and issue a code of practice, to be known 
as the Letting Code, making provision about the standards of management of— 

(a) any relevant person who enters into, or who seeks to enter into, a lease or 
occupancy arrangement by virtue of which an unconnected person may 
use a house as a dwelling, and 25

(b) any other person who acts for such a relevant person in relation to such a 
lease or occupancy arrangement. 

(2) The Scottish Ministers must, from time to time, review any Letting Code 
issued under subsection (1) and may, following such a review— 

(a) vary it, or 30

(b) revoke and replace it. 

(3) The Scottish Ministers must, before preparing, varying or replacing any Letting 
Code—

(a) publish, in such manner as they think fit, an assessment of the 
effectiveness of any existing obligations and voluntary arrangements 35
which relate to any standards of management which a Letting Code may 
make provision about, and 

(b) consult— 

(i) such bodies representing local authorities, 

(ii) such bodies representing private sector landlords, and 40

(iii) such other persons, 
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as they think fit about the need for, and the terms of, the Letting Code or 
variation proposed.”. 

155A Other amendments of Antisocial Behaviour etc. (Scotland) Act 2004

(1) The Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) is amended as follows. 

(2) In section 82 (registers of certain landlords), subsection (2) is repealed. 5

(3) In section 83(1) (information to be specified in an application for registration)— 

(a) the word “and” which follows paragraph (c) is repealed, 

(b) after paragraph (c) insert— 

“(ca) the address to which correspondence with the relevant person should be 
directed; and”. 10

(4) In section 84(5) (information to be stated in an entry in register), for “(c)” substitute 
“(ca)”. 

(5) After section 88 insert— 

“88A Access to register 

(1) Each local authority shall, on the application of any person (“the applicant”), in 15
relation to— 

(a) a particular house, provide the applicant with— 

(i) the name of the owner included in its register by virtue of section 
83(1)(a) or 87(2); 

(ii) the name of any person who acts for the owner in relation to a 20
lease or occupancy arrangement to which the house is subject 
included in its register by virtue of section 83(1)(c), 87(2) or 88(2); 
and

(iii) the address to which correspondence with the relevant person 
should be directed included in its register by virtue of section 25
83(1)(ca) or 87(2); 

(b) a particular person, confirm to the applicant whether that other person is 
registered in its register. 

(2) A local authority may, on the application of any person, provide that person 
with such other information from its register as it thinks appropriate. 30

(3) Information provided under subsection (2) may be provided subject to such 
conditions as the local authority thinks appropriate. 

(4) Despite subsection (1), a local authority may withhold information where it 
considers that providing the information would be likely to jeopardise— 

(a) the safety or welfare of any person; or 35

(b) the security of any premises.”. 

(6) In section 93(5) (circumstances in which offence is not committed)— 

(a) the word “but” which follows paragraph (a) is repealed, 

(b) after paragraph (a), insert— 
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“(aa) the local authority has not, during the year which immediately preceded 
the making of the application, refused to enter the relevant person in 
pursuance of an earlier application under section 83; 

(ab) the application is accompanied by the fee determined under section 
83(2); and”. 5

(7) In section 97(7) (circumstances in which tenant is not required to pay sums), for “sheriff 
principal” substitute “court hearing the appeal”. 

PART 6A

AMENDMENT OF HOUSING (SCOTLAND) ACT 1988

155B Amendment of Housing (Scotland) Act 1988 10

After subsection (6) of section 18 (orders for possession of a house let on an assured 
tenancy) of the Housing (Scotland) Act 1988 (c.43), insert— 

“(6A) Nothing in subsection (6) above affects the sheriff’s power to make an order 
for possession of a house which is for the time being let on an assured tenancy, 
not being a statutory assured tenancy, where the ground for possession is 15
Ground 15 in Part II of Schedule 5 to this Act.” 

PART 7

RIGHTS OF ENTRY

156 Rights of entry: general 

(1) Any person authorised by a local authority is entitled to enter— 20

(a) any land or premises for the purposes of enabling or assisting the local authority 
to decide whether any part of its area should be designated as an HRA, 

(b) any premises for the purposes of enabling or assisting the local authority to decide 
whether—

(i) to serve a work notice or demolition notice, 25

(ii) any such notice has been complied with, or 

(iii) to grant a certificate under section 58 in relation to work required by a 
work notice, 

(c) any premises which the local authority is required or authorised by Part 1 to carry 
out work in or to demolish, for the purposes of doing so, 30

(d) any premises for the purposes of enabling the local authority to— 

(i) decide whether to make a maintenance order, 

(ii) consider or devise a maintenance plan, 

(iii) decide whether a maintenance plan has been implemented, or 

(iv) do anything which the local authority is authorised by section 48(2) or 35
49(1) to do, 

(e) any living accommodation for the purposes of enabling or assisting the local 
authority to decide whether— 
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(zi) the living accommodation is an HMO which requires to be licensed under 
Part 4, 

(i) to grant, vary or revoke an HMO licence in relation to the living 
accommodation, 

(ii) a condition included in an HMO licence has been breached, 5

(iii) any person has failed to comply with a requirement made by a temporary 
exemption order, 

(iv) any person has failed to comply with a requirement made under section 
137(2),

(v) to serve an HMO amenity notice, 10

(vi) an HMO amenity notice has been complied with, 

(vii) to grant a certificate under paragraph 7 of schedule 4A in relation to work 
required by an HMO amenity notice. 

(2) A member of a private rented housing committee, and any person authorised by any 
such member, is entitled to enter any house in respect of which a tenant’s application 15
under section 22(1) has been referred to the committee for the purposes of enabling or 
assisting the committee to— 

(a) determine the application under section 24(1), 

(b) decide whether the landlord has complied with, or is likely to comply with, any 
repairing standard enforcement order made by the committee in pursuance of that 20
application, or 

(c) decide whether to grant a certificate under section 58 in relation to the work 
required by any such order. 

(3) The owner of any premises, or any person authorised by the owner, is entitled to enter 
the premises for the purposes of— 25

(a) carrying out work required by a work notice or an HMO amenity notice, 

(b) carrying out a demolition required by a demolition notice, or 

(c) implementing a maintenance plan. 

(4) A landlord in a tenancy to which Chapter 4 of Part 1 applies, or any person authorised 
by the landlord, is entitled to enter the house concerned for the purpose of— 30

(a) viewing its state and condition for the purpose of determining whether the house 
meets the repairing standard, or 

(b) carrying out any work necessary to comply with the duty in section 14(1)(b) or a 
repairing standard enforcement order. 

(5) An authorisation under subsection (1) to (4) must state the particular purpose or 35
purposes for which the entry is authorised. 

(6) Any person who inspects a house in exercise of a right conferred by subsection (2) must 
provide the committee with a report of that inspection. 
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157 Warrants authorising entry 

(1) A sheriff or a justice of the peace may by warrant authorise any person entitled to 
exercise a right conferred by subsection (1) or (2) of section 156 to do so, if necessary 
using reasonable force, in accordance with the warrant. 

(2) A warrant may be granted under subsection (1) only if the sheriff or justice is satisfied, 5
by evidence on oath— 

(a) that there are reasonable grounds for the exercise of the right in relation to the 
land or premises concerned, and 

(b) that—

(i) the exercise of the right in relation to the land or premises has been refused, 10

(ii) such a refusal is reasonably expected, 

(iii) the land is, or premises are, unoccupied, 

(iv) the occupier is temporarily absent, 

(v) the case is one of urgency, or 

(vi) that an application for admission would defeat the object of the proposed 15
entry. 

(3) A sheriff or justice may not be satisfied that a condition specified in any of heads (ii) to 
(iv) of subsection (2)(b) is met unless the sheriff or justice is also satisfied that notice of 
intention to apply for a warrant has been given to the occupier of the land or premises 
concerned.20

158 Rights of entry: constables 

(1) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under section 28, 39 or 138 may, at any reasonable time, enter any 
land or premises for the purpose of obtaining evidence of the offence. 

(2) A sheriff or a justice of the peace may by warrant authorise a constable authorised to 25
exercise the power conferred by subsection (1) to do so, if necessary using reasonable 
force, in accordance with the warrant. 

(3) A warrant may be granted under subsection (2) only if the sheriff or justice is satisfied, 
by evidence on oath, that there are reasonable grounds for suspecting that an offence 
under section 28, 39 or, as the case may be, 138 is being or has been committed in 30
relation to the land or premises concerned. 

159 Rights of entry: supplemental 

(1) A right to enter any land or premises conferred by or under this Part includes a right to 
enter for the same purpose— 

(a) in the case of land, any land adjacent to it, and 35

(b) in the case of any part of any premises, any land adjacent to that part and any 
other part of those premises. 

(2) Any person who enters any land or premises in exercise of a right conferred by or under 
this Part is entitled to— 

(a) survey and examine the land or premises, and 40

319



94 Housing (Scotland) Bill 
Part 7—Rights of entry 

(b) do anything else which is reasonably required in order to fulfil the purpose for 
which entry is taken. 

(3) A right to enter any land or premises conferred by or under this Part may be exercised 
only at a reasonable time. 

(4) The occupants of the land or premises concerned must be given at least 24 hours’ notice 5
before any person exercises any such right in relation to it unless— 

(a) the situation is urgent, or 

(b) the person entitled to exercise the power considers that giving such notice would 
defeat the object of the proposed entry. 

(5) A person authorised to exercise any right conferred by or under this Part must, if 10
required to do so, produce written evidence of that authorisation. 

(6) Subsection (5) does not apply to a constable in uniform seeking to exercise a right 
without warrant. 

(7) A right conferred by this section applies despite any term to the contrary in any tenancy, 
occupancy arrangement or other agreement. 15

(8) Any person who enters any land or premises in exercise of a right conferred by or under 
this Part— 

(a) is entitled, subject in the case of a right exercisable under a warrant to the terms of 
the warrant, to take on to the land or into the premises— 

(i) such other persons, and 20

(ii) such equipment, 

as may be reasonably required for the purposes of assisting that person, 

(b) must leave the land or premises as effectually secured against unauthorised entry 
as that person found it, and 

(c) must compensate any other person who has sustained damage as a result of— 25

(i) the exercise of the right or power, or 

(ii) any failure to comply with paragraph (b), 

unless the damage is attributable to the fault of the person who sustained it. 

(9) Any question of disputed compensation under subsection (8)(c) is to be determined by 
arbitration; and, where there is no agreement as to who is to be appointed as arbiter, as 30
to the procedure to be followed at the arbitration or as to the defraying of related 
expenses, the Scottish Ministers must appoint an arbiter, specify the procedure or, as the 
case may be, determine liability for expenses. 

(10) A warrant granted under section 157 or 158 continues in force until the purpose for 
which the warrant was issued has been fulfilled or, if earlier, the expiry of such period as 35
the warrant may specify. 

(11) Any person who, without reasonable excuse, prevents or obstructs any other person 
from doing anything which is authorised by a warrant granted under section 157 or 158 
is guilty of an offence and liable on summary conviction to a fine not exceeding level 3 
on the standard scale. 40
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PART 8

GENERAL AND SUPPLEMENTARY

159A Equal opportunities 

(1) The Scottish Ministers and local authorities must perform the functions given to them by 
this Act in a manner which encourages equal opportunities and in particular the 5
observance of the equal opportunity requirements. 

(2) “Equal opportunities” and “equal opportunity requirements “ have the same meanings in 
this section as they have in Section L2 of Part 2 of Schedule 5 to the Scotland Act 1998 
(c.46).

160 Power to obtain information etc. 10

(1) A local authority may, for the purpose of enabling or assisting it to exercise any function 
conferred on it by this Act in relation to any land or premises, serve notice on any 
person who appears to it to be a person falling within subsection (2) requiring the person 
to—

(a) state in writing to the local authority— 15

(i) the nature of that person’s interest in the land or premises, and 

(ii) the name and address of any other person known to that person as having 
an interest in the land or premises, and 

(b) provide the local authority with any other information about the land or premises 
that it may reasonably request. 20

(1A) Where a notice under subsection (1) is served on a person who appears to the local 
authority to be occupying land or premises, the notice may also require the person to 
disclose the relationship (if any) between that person and any other occupants. 

(2) A person falls within this subsection if the person— 

(a) owns or occupies the land or premises concerned, or 25

(b) receives rent, directly or indirectly, in respect of that land or those premises. 

(3) Any person who, having been required by a notice under subsection (1) to give 
information to a local authority— 

(a) without reasonable excuse, refuses or fails to give that information, or 

(b) knowingly or recklessly makes any statement in respect of that information which 30
is false or misleading in a material particular, 

is guilty of an offence and liable on summary conviction to a fine not exceeding level 2 
on the standard scale. 

(4) Nothing in this section authorises a local authority to require the disclosure of any 
information if such disclosure would make the person holding it susceptible under any 35
enactment or rule of law to any sanction or other remedy. 

161 Formal communications

(1) A “formal communication” means any— 

(a) notice,
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(b) notification,

(c) direction,

(d) consent,

(e) confirmation, 

(f) requirement,  5

(g) request,

(h) order,

(i) application (other than an application to a court), 

(j) licence,

(k) acknowledgment, or 10

(l) decision,

used under or for the purposes of this Act. 

(2) A formal communication must be in writing. 

(3) A formal communication is served on or, as the case may be, submitted, given, made or 
issued to, a person if it is— 15

(a) delivered to the person at the place mentioned in subsection (4), 

(b) sent, by post in a prepaid registered letter or by the recorded delivery service, to 
the person at that place, or 

(c) sent to the person in some other manner (including by electronic means) which the 
sender reasonably considers likely to cause it to be delivered to the person on the 20
same or next day. 

(4) The place referred to in subsection (3) is— 

(a) where the person is an individual, to the person at that person’s place of business 
or usual or last known place of abode, 

(b) where the person is an incorporated company or body, to the secretary, chief clerk 25
or chief executive of the company or body at its registered or principal office, or 

(c) where the person is a public office-holder, to the office-holder at the office-
holder’s principal office. 

(5) Where the person to which a formal communication is to be delivered or sent is an 
incorporated company or body, the sender complies with subsection (3) by delivering or 30
sending it to the secretary, chief clerk or chief executive of the company or body. 

(6) A formal communication which is sent by electronic means is to be treated as being in 
writing if it is received in a form which is legible and capable of being used for 
subsequent reference. 

(7) A formal communication sent under subsection (3)(c) is, unless the contrary is proved, 35
to be treated as having been delivered on the next working day after the day on which it 
was sent. 

(8) In subsection (7), “working day” means any day other than a Saturday, a Sunday or a 
day which, under the Banking and Financial Dealings Act 1971 (c.80), is a bank holiday 
in Scotland. 40
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(9) Subsection (10) applies where a person is unable to deliver or send a formal 
communication to the owner or occupier of any house or other premises or other living 
accommodation because that person is not (having made reasonable inquiries) aware of 
the name or address of that owner or occupier. 

(10) Where this subsection applies, the formal communication may be served on or, as the 5
case may be, submitted, given, made or issued to the owner or occupier concerned by 
addressing a copy of it to “The Owner” or, as the case may be, “The Occupier” of the 
house or other premises or other living accommodation (describing it or them) and 
causing a copy of it to be displayed on or near the house or other premises or other 
living accommodation. 10

162 Forms

(1) The Scottish Ministers may by regulations make provision as to the form and content of 
any formal communication authorised or required to be used under or for the purposes 
of this Act. 

(2) Any formal communication in respect of which provision is made by such regulations 15
must be used in the form provided for, or in a form as close to it as circumstances 
permit. 

163 Offences by bodies corporate etc.  

(1) Where an offence under this Act committed— 

(a) by a body corporate, is committed with the consent or connivance of, or is 20
attributable to any neglect on the part of, a person who— 

(i) is a director, manager or secretary of the body corporate, or 

(ii) purports to act in any such capacity, 

(b) by a Scottish partnership, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 25

(i) is a partner, or 

(ii) purports to act in that capacity, 

(c) by an unincorporated association other than a Scottish partnership, is committed 
with the consent or connivance of, or is attributable to any neglect on the part of, a 
person who— 30

(i) is concerned in the management or control of the association, or 

(ii) purports to act in the capacity of a person so concerned, 

the individual (as well as the body corporate, Scottish partnership or, as the case may be, 
unincorporated association) is guilty of the offence and is liable to be proceeded against 
and punished accordingly. 35

(2) Where the affairs of a body corporate are managed by its members, subsection (1) 
applies in relation to the acts and defaults of a member in connection with the member’s 
functions of management as if the member were a director of the body corporate. 

323



98 Housing (Scotland) Bill 
Part 8—General and supplementary 

164 Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes or in consequence of this Act. 

(2) An order under subsection (1) may modify any enactment, instrument or document. 5

165 Orders and regulations 

(1) Any power of the Scottish Ministers under this Act to make orders or regulations is 
exercisable by statutory instrument. 

(2) Any such power includes power to make— 

(a) such incidental, supplemental, consequential, transitional, transitory or saving 10
provision as the Scottish Ministers think necessary or expedient, 

(b) different provision for different purposes. 

(3) Unless contrary provision is made in subsections (4) to (6), a statutory instrument 
containing an order or regulations under this Act is subject to annulment in pursuance of 
a resolution of the Scottish Parliament. 15

(4) No order— 

(a) under section 119(2) or 120(1), or 

(b) under section 164(1) containing provisions which add to, replace or omit any part 
of the text of an Act, 

is to be made unless a draft of the statutory instrument containing the order has been laid 20
before, and approved by resolution of, the Scottish Parliament. 

(5) Regulations under section 70(2A), 74(1), 76(6), 88(4), 96(2), 101(1), 102, 108(4) or 
116B(1) are not to be made unless a draft of the statutory instrument containing the 
regulations has been laid before, and approved by resolution of, the Scottish Parliament. 

(6) Subsection (3) does not apply to any statutory instrument containing an order under 25
section 169(3) (commencement orders). 

166 Modification, revocation and repeal of enactments 

(1) Schedule 5 contains modifications and revocations of enactments in consequence of the 
provisions of this Act. 

(2) The repeals of the enactments specified in column 1 of schedule 6 have effect to the 30
extent specified in column 2. 

167 Crown application 

(1) This Act binds the Crown. 

(2) But subordinate legislation made under this Act need not bind the Crown. 

(3) No contravention by the Crown of any provision made by or under this Act makes the 35
Crown criminally liable; but the Court of Session may, on the application of any public 
body or office-holder having responsibility for enforcing that provision, declare 
unlawful any act or omission of the Crown which constitutes such a contravention. 
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(4) Despite subsection (3), the provisions made by and under this Act apply to persons in 
the public service of the Crown as they apply to other persons. 

(5) In the application of this Act to the Crown, “owner”— 

(a) in the case of land or premises belonging to Her Majesty in right of the Crown and 
forming part of the Crown Estate, means the Crown Estate Commissioners, 5

(b) in the case of any other land or premises belonging to Her Majesty in right of the 
Crown, means the office-holder in the Scottish Administration or, as the case may 
be, the government department having the management of the land or premises, 

(c) in the case of land belonging to an office-holder in the Scottish Administration or 
to a government department or held in trust for Her Majesty for the purposes of 10
the Scottish Administration or a government department, means that office-holder 
or government department. 

(6) It is for the Scottish Ministers to determine any question which arises as to who is, for 
the purposes of this Act, the owner of land or premises falling within paragraphs (a) to 
(c) of subsection (5); and their decision is final.  15

168 Interpretation

(1) In this Act, unless the context indicates otherwise— 

“the 1987 Act” means the Housing (Scotland) Act 1987 (c.26), 

“building regulations” means any enactments, byelaws, rules or regulations or 
other provisions under whatever authority made, relating to the construction of 20
new buildings or the laying out of and construction of new roads which are for the 
time being in force in relation to the land or premises concerned, 

“demolition notice” means a notice served under section 33(2), 

“disabled person” has the same meaning as in the Disability Discrimination Act 
1995 (c.50),  25

“formal communication” has the meaning given in section 161, 

“HMO”, which is an acronym for “house in multiple occupation”, has the 
meaning given in section 118(1), 

“HMO amenity notice” has the meaning given in section 137A(2), 

“HMO licence” has the meaning given in section 117(2), 30

“HRA” is used as an acronym for “housing renewal area”, 

“HRA action plan” has the meaning given in section 3, 

“HRA designation order” means an order made under section 1, 

“house”— 

(a) means any living accommodation which is, or which is capable of being, 35
occupied as a separate dwelling (other than a mobile home or any other 
living accommodation which is not a building), and 

(b) includes—

(i) any part of the living accommodation (including its structure and 
exterior) which is, and any common facilities relating to it which are, 40
owned in common with others, and 
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(ii) any yard, garden, garage, out-house or other area or structure which 
is, or which is capable of being, occupied or enjoyed together with the 
living accommodation (solely or in common with others), 

“land” means any land (including any structure or erection on the land) other than 
land which consists of or on which there are any premises, 5

“landlord” means any person who lets a house under a tenancy, and includes the 
landlord’s successors in title,  

“living accommodation” means any place which is, or which is capable of being, 
occupied for the purposes of human habitation, 

“local authority” means a council constituted under section 2 of the Local 10
Government etc. (Scotland) Act 1994 (c.39); and references to a local authority in 
relation to any land or premises are to the authority for the area in which the land 
is or, as the case may be, the premises are situated, 

“maintenance” includes repairs and replacement, cleaning, painting and other 
routine work, gardening, and the reinstatement of part (but not most) of premises 15
(but does not include demolition, alteration or improvement, or any internal 
decoration of any part of premises which are not owned in common, unless 
reasonably incidental to any such repairs etc.); and “maintain”, “maintaining” and 
other cognate words are to be construed accordingly, 

“maintenance account” means a bank or building society account opened for the 20
purpose of holding money to be used to pay costs incurred in connection with any 
work carried out for the purpose of maintaining premises consisting of two or 
more houses, 

“maintenance order” has the meaning given in section 42, 

“maintenance plan” has the meaning given in section 43, 25

“occupancy arrangement” means an arrangement other than a lease under which a 
person is entitled, by way of contract or otherwise, to occupy any land or 
premises, 

“occupier” includes any person entitled to occupy any land or premises under a 
tenancy or an occupancy arrangement (and “occupy”, “occupied” and “occupant” 30
are to be construed accordingly), 

“premises”— 

(a) means any building which is, or which is capable of being, occupied 
(separately or otherwise) for any purpose, and 

(b) includes—35

(i) any part of the building (including its structure and exterior) which is, 
and any common facilities relating to it which are, owned in common 
with others, and 

(ii) any yard, garden, garage, out-house or other area or structure which 
is, or which is capable of being, occupied or enjoyed together with the 40
building or any part of it, 

“private rented housing committee” and “private rented housing panel” are to be 
construed in accordance with section 21, 

“rent relief order” has the meaning given in section 27(1), 
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“repairing standard” has the meaning given in section 13, 

“repairing standard enforcement order” means an order made under section 24(2), 

“temporary exemption order” has the meaning given in section 134(1), 

“tenancy” includes— 

(a) a sub-tenancy, 5

(b) any occupation of living accommodation by a person under that person’s 
terms of employment, 

but does not otherwise include any occupation under an occupancy arrangement, 

“tenant” means a tenant under a tenancy, 

“tolerable standard” has the meaning given in section 86 of the 1987 Act, 10

“work” includes maintenance, repair and improvement but does not include 
demolition, 

“work notice” means a notice served under section 30(2). 

(2) References in this Act to land or premises may, where the context permits, be construed 
as including reference to any part of that land or those premises which is, or which is 15
capable of being, occupied separately. 

(3) References in this Act to work in any premises include references to work— 

(a) on any part of them which is a building, and 

(b) in or on any part of them which is not a building. 

(4) References in this Act to the demolition of any premises include references to such 20
reconstruction of them as the local authority may approve. 

(5) References in this Act to a private rented housing committee which is determining a 
tenant’s application or which has made a repairing standard enforcement order include 
references to any successor private rented housing committee constituted under 
Schedule 4 of the Rent (Scotland) Act 1984 (c.58). 25

(6) References in this Act to the registering of a document in the appropriate land register 
are to be treated as references to the recording of the document in the General Register 
of Sasines or the registering of the information contained in the document in the Land 
Register of Scotland as appropriate. 

(7) This Act does not apply in relation to houses or other living accommodation outwith 30
Scotland.

169 Short title and commencement 

(1) This Act may be cited as the Housing (Scotland) Act 2005. 

(2) Sections 164 and 165 and this section come into force on Royal Assent. 

(3) The other provisions of this Act comes into force on such day as the Scottish Ministers 35
may by order appoint. 
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SCHEDULE 1 
(introduced by section 2)

HOUSING RENEWAL AREAS: PROCEDURE

Consultation

1 (1) Where a local authority proposes to designate any locality in its area as an HRA, it must 5
give notice of that fact— 

(a) to the owner and occupier of each house in the proposed HRA, 

(b) where the proposed HRA includes any building which falls within paragraph 4, 
the planning authority (where the planning authority is not the local authority), 

(c) in at least two newspapers circulating in the local authority’s area (at least one of 10
which must, if practicable, be a local newspaper), and 

(d) in such other manner as the local authority thinks fit. 

(2) The notice must— 

(a) name a place where and specify the times at which a copy of a draft of the 
proposed HRA designation order (the “draft order”) may be inspected free of 15
charge,

(b) describe, by reference to the statement made available by the local authority in 
pursuance of section 69, the assistance which the authority proposes to provide 
under Part 2 (scheme of assistance) in relation to the implementation of the HRA 
action plan included in the draft order, and 20

(c) specify the period (of not less than 3 months from the date on which the notice is 
given) during which representations concerning the draft order may be made to 
the local authority. 

(3) The local authority must, as soon as reasonably practicable after considering any 
representations made during the period specified in the notice— 25

(a) decide whether to submit the draft order to the Scottish Ministers, and 

(b) give notice of its decision to the persons, and in the manner, mentioned in sub-
paragraph (1). 

(4) The local authority may, before it makes its decision, modify the draft order in such 
manner as it thinks fit. 30

(5) Such a modification may not extend the proposed HRA. 

(6) The notice given under sub-paragraph (3)(b) must describe the general effect of any 
modifications made (other than modifications which the local authority considers to be 
insignificant).

Consideration by Scottish Ministers 35

2 (1) The Scottish Ministers must acknowledge receipt of any draft order submitted to them 
as soon as reasonably practicable after they receive it. 

(2) The Scottish Ministers must, as soon as reasonably practicable after giving such 
acknowledgement— 
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(a) approve or reject the draft order, and 

(b) give notice of their decision to the local authority. 

(3) The Scottish Ministers may, before they make their decision— 

(a) consult such persons as they think fit,  

(b) modify the draft order in such manner as they think fit. 5

(4) Such a modification may not— 

(a) extend the proposed HRA, or 

(b) vary the HRA action plan included in the draft order so as to identify any house 
for demolition which is not so identified in the plan included in the draft order 
submitted to them. 10

(5) The Scottish Ministers must not modify the draft order in so far as it affects a building 
which falls within paragraph 4 unless they have consulted the planning authority about 
the proposed modification. 

Notice of designation 

3 (1) The local authority must, as soon as practicable after making an HRA designation order, 15
give notice of that fact— 

(a) to the owner and occupier of each house in the HRA, 

(b) in at least two newspapers circulating in the local authority’s area (at least one of 
which must, if practicable, be a local newspaper), and 

(c) in such other manner as the local authority thinks fit. 20

(2) The notice must— 

(a) describe the general effect of the HRA designation order, 

(b) describe, by reference to the statement made available by the local authority in 
pursuance of section 69, the assistance which the authority proposes to provide 
under Part 2 (scheme of assistance) in relation to the implementation of the HRA 25
action plan included in the order, and 

(c) specify the places where, and the times at which, a copy of the order is to be made 
available under section 7. 

Listed buildings etc. 

4 A building falls within this paragraph if it is— 30

(a) included in a list of buildings of special architectural or historic interest, being a 
list compiled or approved under section 1 of the Planning (Listed Buildings and 
Conservation Areas) (Scotland) Act 1997 (c.9) (“the 1997 Act”), 

(b) subject to a building preservation notice under section 3 of the 1997 Act, or 

(c) one to which section 66 of the 1997 Act (control of demolition in conservation 35
areas) applies. 
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SCHEDULE 2 
(introduced by section 22)

PRIVATE RENTED HOUSING COMMITTEES: PROCEDURE ETC.

Notification of referral 

1 (1) The private rented housing committee to which a tenant’s application is referred under 5
section 23(1) must, as soon as practicable after receiving the reference, serve notice on 
the landlord and the tenant— 

(a) setting out the detail of the application in such manner as the committee think fit,  

(b) stating that the president of the private rented housing panel has referred the 
application to the committee for determination, and 10

(c) specifying the day by which any— 

(i) written representations, or 

(ii) request to make oral representations, 

must be made. 

(2) The day so specified— 15

(a) must be at least 14 days after the day on which the notice is served, and 

(b) may, at the request of either party, be changed to such later day as the committee 
think fit. 

(3) The committee must notify both parties of any change under sub-paragraph (2)(b). 

Inquiries20

2 (1) The committee may, in considering an application, make such inquiries as they think fit 
for the purposes of determining whether the landlord has complied with the duty 
imposed by section 14(1)(b) in relation to the house concerned. 

(2) Inquiries may be made about matters other than those to which the application relates. 

(3) Inquiries must include— 25

(a) consideration of any timeous written representation made by or on behalf of the 
landlord or tenant, 

(b) where the committee receives a timeous request to make an oral representation, 
hearing any such representation made by or on behalf of the landlord or tenant 
who made the request, and 30

(c) consideration of any report about the state of repair of the house concerned which 
the committee requests a third party to prepare. 

(4) A representation or request is timeous if it is received— 

(a) by the day specified in the notice served under paragraph 1(1)(c), or 

(b) where a later day is specified in a notice served under paragraph 1(2)(b), by that 35
later day. 
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Evidence

3 (1) The committee may, for the purposes of making inquiries, require the landlord, the 
tenant or any other person— 

(a) to attend a hearing of the committee, at such time and place as the committee may 
specify, for the purposes of giving evidence, 5

(b) to give the committee, by such day as they may specify, such documents or 
information as they may reasonably require. 

(2) Sub-paragraph (1) does not authorise the committee to require any person to answer any 
question or to disclose anything which the person would be entitled to refuse to answer 
or disclose on grounds of confidentiality in civil proceedings in the Court of Session. 10

(3) Any person on whom a requirement under sub-paragraph (1) is served who— 

(a) fails to attend a hearing of the committee as required by the citation, 

(b) refuses or fails, while attending such a hearing as so required, to answer any 
question,

(c) refuses or fails to give the committee any document or information so required,  15

(d) knowingly or recklessly makes any statement in respect of any information so 
required which is false or misleading in a material respect, or 

(e) deliberately alters, suppresses, conceals or destroys any document so required, 

is guilty of an offence and liable on summary conviction to a fine not exceeding level 3 
on the standard scale. 20

(4) It is a defence for a person charged with an offence under sub-paragraph (3)(a), (b) or 
(c) to show that the person had a reasonable excuse for the refusal or failure. 

Expenses

4 (1) The Scottish Ministers may pay to any person such allowances and expenses as they 
may determine in respect of— 25

(a) the person’s attendance at a hearing of any private rented housing committee, 

(b) the disclosure of anything required or requested by a committee (including any 
report about the state of repair of a house which the committee requests the person 
to prepare), 

(c) anything else which the person was required or requested to do for the purposes of 30
or in connection with inquiries made by a committee. 

(2) No such payments may be made to— 

(a) the landlord, 

(b) the tenant, or 

(c) a representative of the landlord or tenant, 35

other than payments of reasonable travelling expenses in respect of attendance at a 
hearing of any private rented housing committee. 

Recording and notification of decisions 

5 (1) This paragraph applies to any decision of a private rented housing committee— 
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(a) under section 24(1) (decision on a tenant’s application), 

(b) to vary or revoke a repairing standard enforcement order (see section 25), 

(c) that a landlord has failed to comply with a repairing standard enforcement order 
(see section 26(1)),  

(d) to make or not to make a rent relief order (see section 26(2)(b)), 5

(e) to revoke a rent relief order (see section 27(4)), 

(f) to grant, or to refuse to grant, a certificate under section 58. 

(2) A decision to which this paragraph applies— 

(a) may be reached by majority, and 

(b) must be recorded in a document which— 10

(i) contains a full statement of the facts found by the committee and the 
reasons for their decision, 

(ii) explains the procedure for appealing the decision, and 

(iii) narrates the effect of section 61 (which sets the date from which the 
decision, and any order made or varied in pursuance of it, has effect). 15

(3) The committee must, as soon as reasonably practicable after making a decision to which 
this paragraph applies, serve notice of the decision on the landlord, the tenant and the 
local authority. 

(4) Such a notice must be accompanied by a copy of— 

(a) the document mentioned in sub-paragraph (2)(b), 20

(b) any order made or varied, or certificate granted, in pursuance of the decision, and 

(c) any report which the committee considered before making the decision. 

(5) The local authority is entitled to disclose any notice and any copy document, order, 
certificate or report it receives under this paragraph to— 

(a) an authority administering housing benefit, 25

(b) a person providing services relating to housing benefit to, or authorised to 
discharge any function relating to housing benefit of— 

(i) a local authority, or 

(ii) an authority administering housing benefit. 

Withdrawal of application 30

6 (1) A tenant may withdraw an application under section 22(1) at any time (and the tenant is 
to be treated as having withdrawn it if the tenancy concerned is lawfully terminated). 

(2) Where an application is withdrawn before the president of the private rented housing 
panel refers the case to a private rented housing committee, the president may— 

(a) abandon the application, or 35

(b) despite the withdrawal, continue to refer the case to a private rented housing 
committee. 

(3) Where an application is withdrawn after it has been referred to a private rented housing 
committee, the committee may— 

332



Housing (Scotland) Bill 107
Schedule 3—Penalty charge notices under section 108 

(a) abandon their consideration of the application, or 

(b) despite the withdrawal— 

(i) continue to determine the application, and 

(ii) if they do so by deciding that the landlord has failed to comply with the 
duty imposed by section 14(1), make and enforce a repairing standard 5
enforcement order. 

Procedure: further provision. 

7 (1) The Scottish Ministers may by regulations make further provision about the making or 
determination of applications under section 22(1). 

(2) Those regulations may, in particular, provide that matters which are preliminary or 10
incidental to the determination of such an application may be dealt with by any 
individual member of the private rented housing panel or a private rented housing 
committee alone. 

SCHEDULE 3 
(introduced by section 108(3))15

PENALTY CHARGE NOTICES UNDER SECTION 108

1 A penalty charge notice given to a person under section 108 by an authorised officer of 
an enforcement authority must— 

(a) state the officer’s belief that that person has committed a breach of duty, 

(b) give such particulars of the circumstances as may be necessary to give reasonable 20
notice of the breach of duty, 

(c) require that person, within a period specified in the notice— 

(i) to pay a penalty charge specified in the notice, or 

(ii) to give notice to the enforcement authority that that person wishes the 
authority to review the notice, 25

(d) state the effect of paragraph 8, 

(e) specify the person to whom and the address at which the penalty charge may be 
paid and the method or methods by which payment may be made, and 

(f) specify the person to whom and the address at which a notice requesting a review 
may be sent (and to which any representations relating to the review may be 30
addressed).

2 The penalty charge specified in the notice must be the amount (not exceeding £500) 
prescribed for the time being by regulations made by the Scottish Ministers. 

3 (1) The period specified under paragraph 1(c) must— 

(a) not be less than 28 days, and 35

(b) begin with the day after that on which the penalty charge notice was given. 

(2) The enforcement authority may extend the period for complying with the requirement 
mentioned in paragraph 1(c) in any particular case if it considers it appropriate to do so. 
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4 (1) If, within the period specified under paragraph 1(c) (or that period as extended under 
paragraph 3(2)), the recipient of the penalty charge notice gives notice to the 
enforcement authority requesting a review, the authority must— 

(a) consider any representations made by the recipient and all other circumstances of 
the case, 5

(b) decide whether to confirm or withdraw the notice, and 

(c) serve notice of their decision on the recipient. 

(2) A notice under sub-paragraph (1)(c) confirming the penalty charge notice must also state 
the effect of paragraphs 5(1) to (4) and 7. 

(3) The enforcement authority— 10

(a) must withdraw the penalty charge notice if satisfied, following a review or at any 
other time— 

(i) that the recipient did not commit the breach of duty specified in the notice, 
or

(ii) that the notice was not given within the time allowed by section 108(2) or 15
did not comply with the other requirements imposed by or under this 
schedule,

(b) may otherwise withdraw the penalty charge notice if satisfied, following a review 
or at any other time, that the recipient is unlikely to commit a further breach of the 
duty specified in the notice. 20

5 (1) If after a review the penalty charge notice is confirmed by the enforcement authority, the 
recipient may appeal by summary application to the sheriff against the penalty charge 
notice.

(2) An appeal against a penalty charge notice must be made within the period 28 days 
beginning with service of the notice under paragraph 4(1)(c). 25

(3) But the sheriff may on cause shown hear an appeal made after the deadline set by sub-
paragraph (2). 

(4) An appeal against a penalty charge notice must be on one (or both) of the following 
grounds—

(a) that the recipient did not commit the breach of duty specified in the penalty charge 30
notice, or 

(b) that the notice was not given within the time allowed by section 108(2) or does 
not comply with any other requirement imposed by or under this schedule. 

(5) The sheriff must determine an appeal against a penalty charge notice by upholding or 
quashing the notice. 35

(6) The recipient or the enforcement authority may, on point of law only, appeal to the 
sheriff principal against the sheriff’s determination. 

(7) In this paragraph “sheriff” means the sheriff of the sheriffdom in which the house is 
situated.

6 If the penalty charge notice is withdrawn or quashed, the authority must repay any 40
amount previously paid as a penalty charge in pursuance of the notice. 

7 (1) The amount of the penalty charge is recoverable from the recipient of the penalty charge 
notice as a debt owed to the authority unless— 
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(a) the notice has been withdrawn or quashed, or 

(b) the charge has been paid. 

(2) Proceedings for the recovery of the penalty charge may not be commenced— 

(a) before the end of the period mentioned in paragraph 4(1), or 

(b) where within that period the recipient of the penalty charge notice gives notice to 5
the authority that the recipient wishes the authority to review the penalty charge 
notice—

(i) before the end of the period mentioned in paragraph 5(2), or 

(ii) where the recipient appeals against the penalty charge notice, before the 
end of the period of 28 days beginning with the day on which the appeal is 10
abandoned or determined by the sheriff. 

8 In proceedings for the recovery of the penalty charge, a certificate which— 

(a) purports to be signed by or on behalf of the person having responsibility for the 
financial affairs of the enforcement authority, and 

(b) states that payment of the penalty charge was or was not received by a date 15
specified in the certificate, 

is sufficient evidence of the facts stated. 

SCHEDULE 4 
(introduced by section 122)

APPLICATIONS FOR HMO LICENCES: PROCEDURE20

Content of application 

1 (1) An application for an HMO licence must be written in such form as the local authority 
may reasonably require. 

(2) Such an application must set out— 

(a) the address of the living accommodation concerned, 25

(b) in the case of an application by an individual, the name and address of the 
applicant,

(c) in the case of an application by a body, the information set out in sub-paragraph 
(2A),

(ca) if the applicant wishes the HMO licence to authorise an agent to act for the 30
applicant in relation to the occupation of the living accommodation— 

(i) where the agent is an individual, the name and address of the agent, or 

(ii) where the agent is a body, the information set out in sub-paragraph (2A), 

(d) any other information which the Scottish Ministers may by order require to be set 
out in such an application, and 35

(e) any other information which the local authority may reasonably require. 

(2A) The information referred to in sub-paragraph (2)(c) and (ca)(ii) is— 

(a) the name of the body, 
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(b) the body’s principal office, and 

(c) the name and address of each of the directors, partners or other persons concerned 
in the management of the body. 

(3) The application must be— 

(a) signed by or on behalf of the applicant, and 5

(b) accompanied by the application fee (see section 145). 

Notice of application 

2 (1) A “notice of HMO application” is a notice which— 

(a) states that an application for an HMO licence has been made in respect of living 
accommodation, 10

(b) sets out the information described in paragraph 1(2) and (2A) (excluding the 
information described in sub-paragraph (2A)(c) of that provision), 

(c) states the date of the notice, 

(d) explains the procedure for making written representations about the application to 
the local authority. 15

(2) The applicant must cause a notice of HMO application to be displayed on or near to the 
living accommodation concerned for 21 days from the date on which the application is 
made. 

(3) The applicant must ensure that the notice of HMO application is designed and displayed 
so that it can be conveniently read by the public.  20

(4) The removal, obscuring or defacement of a notice of HMO application does not affect 
compliance with sub-paragraphs (2) and (3) if the applicant— 

(a) took reasonable steps to prevent (and did not cause) the removal, obscuring or 
defacement, and 

(b) on becoming aware of such an event, replaced the notice. 25

(5) An applicant who considers that sub-paragraphs (2) and (3) have been complied with 
must certify that fact to the local authority. 

(6) Where—

(a) a notice of HMO application is removed, obscured or defaced during the period 
for which it must be displayed, but 30

(b) the applicant considers that compliance with sub-paragraphs (2) and (3) is, 
because of sub-paragraph (4), unaffected, 

the certificate must state the relevant circumstances. 

(7) If the local authority is satisfied that sub-paragraph (2) or (3) has not been complied 
with in the manner certified by the applicant, it may require the applicant to cause a 35
notice of HMO application to be displayed on or near the living accommodation 
concerned for 21 days from such date as the authority may specify. 

(8) Sub-paragraphs (3) to (7) apply in relation to a duty under sub-paragraph (7) as they 
apply in relation to a duty under sub-paragraph (2). 

(9) On receiving an application for an HMO licence, the local authority— 40
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(a) must send a copy of the application to the chief officer of the fire and rescue 
authority and the chief constable, and 

(b) may give a notice of HMO application in a newspaper circulating in its area. 

Notices: exceptions 

3 (1) This paragraph applies where the local authority considers, on the submission of any 5
applicant—

(a) that the applicant has been unable to comply with paragraph 2(2) or (3) because of 
a lack of necessary rights (of access or otherwise) despite having taken reasonable 
steps for the purposes of acquiring those rights, or 

(b) that complying with paragraph 2(2) or (3) is likely to jeopardise–– 10

(i) the safety or welfare of any persons, or 

(ii) the security of any premises. 

(2) Where this paragraph applies the local authority must— 

(a) disapply paragraph 2(2) to (8) in relation to the application concerned by serving 
notice of the disapplication to the applicant, and 15

(b) serve, or require the applicant to serve, notice of HMO application on the 
occupiers of such premises in the vicinity of the living accommodation concerned 
as the authority thinks fit. 

(3) The local authority must give notice under paragraph 2(9)(b) where this paragraph 
applies because of sub-paragraph (1)(a) of this paragraph. 20

(4) The local authority must not give notice under paragraph 2(9)(b) where this paragraph 
applies because of sub-paragraph (1)(b) of this paragraph. 

(5) The Scottish Ministers may give directions to local authorities about circumstances in 
which authorities must consider that compliance with paragraph 2(2) or (3) is likely to 
jeopardise––25

(a) the safety or welfare of persons, or 

(b) the security of premises. 

(6) Directions given under sub-paragraph 5 may be varied or revoked at any time. 

Representations

4 (1) A written representation about an application for an HMO licence is valid only if it— 30

(a) sets out the name and address of the respondent, 

(b) is signed by or on behalf of the respondent, and 

(c) is made on or before the deadline for making written representations. 

(2) The deadline for making written representations is— 

(a) where one or more notices of HMO application has or have been— 35

(i) displayed in pursuance of paragraph 2(2) or (7), or 

(ii) served under paragraph 2(9)(b) or 3(2)(b), 
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the latest date specified in any such notice as the date by which written 
representations must be made, or 

(b) where no such notice is given, the date which is 21 days after the date on which 
the application is made. 

Inquiries5

5 (1) The local authority may make such inquiries about the application as the authority 
thinks fit. 

(2) The local authority must make a report of any matter arising from any such inquiries 
which the local authority considers relevant to the determination of the application. 

Applicant’s opportunity to respond 10

6 (1) The local authority must give the applicant a copy of— 

(a) any valid written representation, 

(b) any late written representation which the authority intends to consider, and 

(c) any report made under paragraph 5(2). 

(2) A copy representation or report given under sub-paragraph (1) must be accompanied by 15
a notice specifying the period (of not less than 7 days from the date on which the notice 
is given) during which the applicant may give a written response to the local authority 
on any matter set out in the copy representation or report. 

Hearings 

7 (1) The local authority may decide to hear oral representations about the application. 20

(2) If the local authority decides to hold such a hearing, it must invite— 

(a) the applicant, 

(b) each respondent who has made a valid written representation or a late written 
representation which the authority intends to consider, and 

(c) any other person it thinks fit, 25

to make oral representations. 

(3) An invitation under sub-paragraph (1) must be given not less than 7 days before the 
proposed hearing. 

Consideration of application 

8 (1) Before determining an application for an HMO licence, the local authority must 30
consider any— 

(a) valid written representations (unless withdrawn), 

(b) reports made under paragraph 5(2), 

(c) written responses given by the applicant in pursuance of paragraph 6(2) (within 
the period specified in that paragraph), and 35

(d) oral representations made in pursuance of paragraph 7. 
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(2) The local authority must not consider any written representation which is invalidated by 
paragraph (a) or (b) of paragraph 4(1). 

(2) But the local authority may consider a late written representation if it is satisfied that it 
was reasonable for the respondent to make the representation after the deadline for 
doing so. 5

Time limit for determining application 

9 (1) The local authority must decide whether to grant or refuse an application for an HMO 
licence within 12 months of it receiving the application. 

(3) The period mentioned in sub-paragraph (1) may be extended by the sheriff, on summary 
application by the local authority, by such period as the sheriff thinks fit. 10

(2) The sheriff may not extend a period unless the local authority applies for the extension 
before the period expires. 

(3) The applicant is entitled to be a party to any proceedings on such a summary 
application.

(4) The sheriff’s decision on such an application is final. 15

(4) If the local authority does not determine an application for an HMO licence within the 
period mentioned in sub-paragraph (1) (or that period as extended), the authority is to be 
treated as having decided to grant the HMO licence unconditionally. 

(5) Sub-paragraph (6) does not affect the local authority’s power to vary or revoke an HMO 
licence granted in pursuance of that sub-paragraph. 20

SCHEDULE 4A 
(introduced by section 137E) 

HMO AMENITY NOTICES: ENFORCEMENT ETC.

Carrying out of work by local authority 

1 (1) If the owner of living accommodation fails to comply with an HMO amenity notice, the 25
local authority may carry out the work required by the notice. 

(2) The local authority may not carry out any work authorised by sub-paragraph (1) 
unless—

(a) the period within which the work requires to be carried out has ended, or 

(b) the owner has given notice to the local authority— 30

(i) of being unable to comply with the HMO amenity notice because of a lack 
of necessary rights (of access or otherwise) despite having taken reasonable 
steps for the purposes of acquiring those rights, or 

(ii) stating that the owner considers that carrying out the work required is likely 
to endanger any person. 35

Evacuation

2 (1) Where the local authority— 

(a) is authorised by this schedule to carry out work in living accommodation, and 

(b) considers that doing so is likely to endanger the occupant of any land or premises, 
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  it must require that occupant to move from the land or premises. 

(2) A requirement under sub-paragraph (1) must be made by serving a notice on the 
occupant specifying— 

(a) by reference to the work which the local authority is authorised to carry out, the 
reason why the occupant is required to move, and 5

(b) the period, beginning not less than 14 days after the date on which the notice is 
served, within which the occupant must move. 

(3) A requirement under sub-paragraph (1) ceases to have effect if— 

(a) the sheriff refuses to grant a warrant under paragraph 3(4) in relation to it, or 

(b) the work concerned is completed. 10

Warrants for ejection 

3 (1) Where an occupant has not complied with a requirement under paragraph 2, the local 
authority may, by summary application, apply to the sheriff for a warrant for the ejection 
of the occupant from the land or premises in question. 

(2) No such application may be made before the expiry of the period specified in the notice 15
served under paragraph 2(2). 

(3) On such an application, the sheriff may require the service of a further notice on the 
occupant.

(4) The sheriff may, if satisfied that the occupant is likely to be endangered by the carrying 
out of the work concerned, grant a warrant of ejection requiring the occupant to move 20
from the land or premises in question, within such period as the sheriff may determine, 
until the work is completed. 

(5) Such a warrant— 

(a) may be made subject to such other conditions (including conditions with respect 
to payment of rent) as the sheriff thinks just and equitable, but 25

(b) where a further notice is served under sub-paragraph (3), may not require the 
occupant to move before the day which is 14 days after service of that notice. 

(6) No such warrant may require a person to move from any living accommodation which is 
that person’s only or main residence unless the sheriff is satisfied that suitable 
alternative living accommodation on reasonable terms will be available to that person. 30

(7) The reference in sub-paragraph (6) to suitable alternative living accommodation is a 
reference to accommodation which is suitable for occupation by the resident and any 
other person whose only or main residence would, but for the location of that other 
person’s place of work or of any educational institution which the person attends, be the 
accommodation concerned. 35

(8) The sheriff’s decision on the application is final. 

(9) Refusal by the sheriff to grant any warrant sought under this paragraph does not affect 
the validity of the HMO amenity notice in relation to which the warrant was sought. 

(10) Nothing in the Rent (Scotland) Act 1984 (c.58) or in Part 2 of the Housing (Scotland) 
Act 1988 (c.43) restricts the power of a local authority to apply for, or the power of the 40
sheriff to grant, a warrant under sub-paragraph (4). 
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Unlawful occupation etc. 

4 (1) A person commits an offence if the person, knowing that a requirement under paragraph 
2(1) has effect in relation to any land or premises— 

(a) occupies it or them, or 

(b) permits such occupation. 5

(2) A person guilty of an offence under sub-paragraph (1) is liable, on summary conviction, 
to a fine not exceeding level 5 on the standard scale or to imprisonment for a term not 
exceeding 3 months or to both.  

(3) It is not an offence under sub-paragraph (1)— 

(a) for a person to continue to occupy any land or premises which that person 10
occupied on the day on which the requirement under paragraph 2(1) is made, or 

(b) to permit such a person to continue occupation. 

Listed buildings etc. 

5 (1) This paragraph applies to a building which is— 

(a) included in a list of buildings of special architectural or historic interest, being a 15
list compiled or approved under section 1 of the Planning (Listed Buildings and 
Conservation Areas) (Scotland) Act 1997 (c.9) (“the 1997 Act”), 

(b) subject to a building preservation notice under section 3 of the 1997 Act, or 

(c) one to which section 66 of the 1997 Act (control of demolition in conservation 
areas) applies. 20

(2) The local authority must, before it carries out any work in any living accommodation 
which is, or which forms part of, a building to which this paragraph applies in pursuance 
of paragraph 1, consult— 

(a) the Scottish Ministers, 

(b) the planning authority (where the planning authority is not the local authority), 25
and

(c) such other persons as the local authority thinks fit. 

(3) Any requirement under section 137A(2) to carry out work in or in relation to a building 
to which this paragraph applies has effect only in so far as it is not inconsistent with any 
provision of the 1997 Act. 30

Recovery of expenses etc. 

6 (1) The local authority may recover any expenses it incurs in carrying out any work 
authorised by paragraph 3 from the owner of the living accommodation concerned. 

(2) Sub-paragraph (1) entitles the local authority to recover—

(a) any administrative expenses incurred by it in connection with the act to which the 35
expenses relate or, as the case may be, with the making of the payment, and 

(b) interest, at such reasonable rate as it may determine, from the date when a demand 
for payment is served until the whole amount is paid. 

(3) Notice of any decision to demand recovery of expenses under this paragraph must be 
given in accordance with section 142. 40
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(4) That notice may include, in addition to the matters specified in section 142(9)(a) and (b), 
a declaration by the local authority that any sums recoverable under this paragraph are to 
be payable by instalments. 

Certification 

7 (1) A person who is required to carry out work by an HMO amenity notice may apply to the 5
local authority for certification that the work has been completed. 

(2) An application under this paragraph is not competent unless the applicant has paid any 
expenses demanded by the local authority under paragraph 6 in relation to that work. 

(3) The local authority must grant the certificate applied for if satisfied that the work 
required by the notice has been completed. 10

(4) Notice of any decision to refuse such an application must be given in accordance with 
section 142. 

Registration

8  The local authority must keep a written record of each HMO amenity notice which 
relates to living accommodation which is not a building. 15

SCHEDULE 5 
(introduced by section 166(1))

CONSEQUENTIAL CHANGES

PART 1

MODIFICATION OF ACTS20

References to “standard amenities” 

1 A reference in any previous enactment to “standard amenities” within the meaning of— 

(a) section 39 of the Housing (Financial Provision) (Scotland) Act 1968 (c. 31), 

(b) section 7 of the Housing (Scotland) Act 1974 (c.45), or 

(c) section 244 of the 1987 Act, 25

is a reference to standard amenities within the meaning of section 70(4).  

Crofters Holdings (Scotland) Act 1886 (c.29) 

2 For paragraph 1A of the Schedule to the Crofters Holdings (Scotland) Act 1886, 
substitute—

“1A Work carried out in implementation of an HRA action plan included in an 30
HRA designation order made under section 1 of the Housing (Scotland) Act 
2005 (asp 00).”. 

Land Compensation (Scotland) Act 1973 (c.56) 

3 In section 27(7) of the Land Compensation (Scotland) Act 1973— 
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(a) in paragraph (a), for the words “an order under section 88 of that Act” substitute 
“an HRA designation order under section 1 of the Housing (Scotland) Act 2005 
(asp 00)”, 

(b) in each of paragraphs (b) and (c), at the end insert “of 1987”,  

(c) for paragraph (d), substitute— 5

“(d) a work notice under section 30 of the said Act of 2005.”. 

Rent (Scotland) Act 1984 (c.58) 

4 The Rent (Scotland) Act 1984 is amended as follows. 

5 For “rent assessment”, in each place where those words appear in— 

(a) sections 44, 46(6), 48(1), 49(2), 50(4), 53(1), 60(2), 65(1) and (2), 66(1) and (5), 10
66A(2) and (3), 67(1), 68, 70(1) and (4), 71(1), 72(1), 74(1), 77, 80(1), 81(1) (in 
the definition of “register”), 85(1)(b) and 115(2), 

(b) paragraphs 1, 5 to 7 and 11 of Schedule 4, 

(c) paragraphs 6, 7(1), 8(1), 11(3), 12 and 13(1) of Schedule 5, 

(d) paragraphs 2(1) and (2), 5, 6(1), 7(1) and (2) and 9(b) of Schedule 6, 15

(e) the titles of sections 44, 65, 66, 71, 72 and 77 and the title of Schedule 4, 

(f) the cross-headings before paragraphs 8 and 13 of Schedule 5, 

substitute “private rented housing”. 

6 In section 106— 

(b) in subsection (1), for the words “Part XIII of the Housing (Scotland) Act 1987” 20
substitute “a grant or loan under Part 2 of the Housing (Scotland) Act 2005 (asp 
00)”,

(c) in subsection (2), for the words “section 241(2) of the Act of 1987” substitute 
“section 72(7) of the said Act of 2005”, 

(c) for subsection (5), substitute— 25

“(5) In this section— 

 “standard amenities” has the meaning given by section 70(4) of the said 
Act of 2005; and 

 “tolerable standard” has the meaning given by section 86 of the Housing 
(Scotland) Act 1987 (c. 26).”.  30

7 In section 115(1), for the definition of “rent assessment committee” substitute— 

““private rented housing committee” has the meaning assigned to it by 
section 44 above;”. 

8 In paragraph 5 of Schedule 4, the words “to act for any registration areas” are repealed. 

Housing (Scotland) Act 1987 (c.26) 35

9 The 1987 Act is amended as follows. 
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Schedule 5—Consequential changes 

Part 1—Modification of Acts 

2 In section 107, after “amenities”, where it first occurs, insert “(within the meaning given 
by section 70(4) of the Housing (Scotland) Act 2005 (asp 00))”. 

11 In section 308(1), for the words from “sections” to “8” substitute “section 121”. 

12 In section 311(1), for paragraph (b) substitute— 

“(b) if the house is in a housing renewal area (within the meaning of the 5
Housing (Scotland) Act 2005 (asp 00)), the date on which the order 
designating it was made under section 1 of that Act of 2005 and the 
authority which made it;”.  

13 In section 338(1), for the definition of “disabled person” substitute— 

““disabled person” has the same meaning as in the Disability 10
Discrimination Act 1995 (c.50),”. 

14 In paragraph 1 of Schedule 9, for “sections 108(3), 131(2) and 164(4)” substitute 
“section 131(2)”. 

Housing (Scotland) Act 1988 (c.43) 

15 In the Housing (Scotland) Act 1988, for “rent assessment”, in each place where those 15
words appear in— 

(a) sections 17(3) to (5), (7) and (8), 24(3), 25(1) and (4) to (7), 25A(4), 25B(1) and 
(3), 34(1), (3) and (4), 44(3), 48(1) and (2), 48A, 49(1) and (2) and 68, 

(b) the titles of sections 25, 25B, 34, 35 and 48, 

substitute “private rented housing”. 20

Tribunals and Inquiries Act 1992 (c.53) 

16 In paragraph 59 of Schedule 1 to the Tribunals and Inquiries Act 1992, for “rent 
assessment” substitute “private rented housing”. 

Building (Scotland) Act 2003 (asp 8)

16A Section 24 (duty to keep building standards register) of the Building (Scotland) Act 25
2003 is amended as follows. 

16B In subsection (1)— 

(a) the word “and” which follows paragraph (b) is repealed, 

(b) after paragraph (c) insert “, and 

(d) work notices served under section 30, demolition notices served under 30
section 33, and HMO amenity notices (insofar as they relate to buildings) 
served under section (HMO amenity notices), of the Housing (Scotland) 
Act 2005 (asp 00)”. 

16C In subsection 2(a), for “(c)” substitute “(d)”. 

Scottish Public Services Ombudsman Act 2002 (asp 11)35

17 In paragraph 5 of schedule 3 to the Scottish Public Services Ombudsman Act 2002, for 
“rent assessment” substitute “private rented housing”. 
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Part 2—Revocation of subordinate legislation. 

Fire (Scotland) Act 2005 (asp 5) 

17A In section 78(5)(a) of the Fire (Scotland) Act 2005, for the words from “as” to 
“required” substitute “which requires to be licensed under Part 4 of the Housing 
(Scotland) Act 2005 (asp 00)”. 

PART 25

REVOCATION OF SUBORDINATE LEGISLATION

The Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple Occupation) Orders 

18 The following orders are revoked— 

(a) the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple 
Occupation) Order 2000 (S.S.I. 2000/177),  10

(b) the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple 
Occupation) Amendment Order 2002 (S.S.I. 2002/161), and 

(c) the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple 
Occupation) Amendment Order 2003 (S.S.I. 2003/463). 
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SCHEDULE 6 
(introduced by section 166(2))

REPEALS 

Enactment Extent of repeal

  5

10

15

20

25

30

Caravan Sites and Control of 
Development Act 1960 (c.62) 

Land Compensation (Scotland) Act 
1973 (c.56) 

Civic Government (Scotland) Act 
1982 (c.45) 

Housing (Scotland) Act 1987 (c.26) 

Housing (Scotland) Act 1988 (c.43) 

Local Government Act 1988 (c.9) 

In schedule 1, paragraph 11A. 

In section 34(2), the words “and paragraph 12 of 
Schedule 8 to”. 

In section 36(4)(b), the words “or section 214 of 
the Housing (Scotland) Act 1987”. 

Section 87(5). 

Sections 85(3), 88 to 106, 108 to 113, 120(6) and 
124(4).

Part 8. 

Sections 214, 215, 217, 218 and 219(1)(a). 

Part 13. 

In sections 309(1) and 310, the word “88,”. 

Section 311(1)(e). 

In section 338(1), the definitions of “disabled 
occupant”, “housing action area”, “improvement”, 
“improvement grant”, “repairs grant” and 
“standard amenities”.  

Schedules 7, 8, 10, 11 and 17 to 19. 

In schedule 23, paragraph 1. 

Section 2(8) and (9). 

In schedule 7, paragraphs 10 to 16. 

In schedule 8, paragraphs 6 and 7. 

In schedule 9, paragraph 12. 

Sections 24 to 26. 
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Enactment Extent of repeal

5

10

15

Local Government and Housing Act 
1989 (c.42) 

Agricultural Holdings (Scotland) 
Act 1991 (c.55) 

Clean Air Act 1993 (c.11) 

Leasehold Reform, Housing and 
Urban Development Act 1993 (c.28) 

Abolition of Feudal Tenure etc. 
(Scotland) act 2000 (asp 5) 

Housing (Scotland) Act 2001 (asp 
10)

Antisocial Behaviour etc. (Scotland) 
Act 2004 (asp 8) 

In schedule 11, paragraph 95. 

In paragraph 18 of Part 2 of Schedule 5, the words 
from second “and” to the end of that paragraph. 

In schedule 11, paragraph 54. 

Section 62(2)(c). 

Section 157(4). 

In schedule 12, paragraph 48(6) to (12) and (16). 

Section 92(3) and (6).

In section 93(1) and (3), the words “or (3)”. 

Part 6. 

In schedule 10, paragraph 13(23) to (35) and 
(41)(c).

Sections 81(3)(d) and 83(6)(c). 

20 Housing Act 2004 (c.34) 

Fire (Scotland) Act 2005 (asp 5) 

Sections 209 to 211. 

Section 78(5)(f). 
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HOUSING (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
—————————— 

  
REVISED EXPLANATORY NOTES 

 
 
 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Licensing (Scotland) Bill as amended at 
Stage 2. 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill is in 10 parts. 

5. These are: 

• Part 1 – Housing standards 

• Part 2 – Scheme of assistance for housing purposes 

• Part 3 – Provision of information on sale of house 

• Part 3A - Tenancy deposits 

• Part 4 – Licensing of houses in multiple occupation 

• Part 5 – Mobile homes 

• Part 6 – Register of landlords: miscellaneous amendments 

• Part 6A – Amendment of Housing (Scotland) Act 1988 
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• Part 7 –  Rights of entry 

• Part 8 – General and supplementary 

Background 

6. The main purpose of the Bill is to address problems of condition and quality in private 
sector housing (although some provisions also relate to the social rented sector).  Owner 
occupation is now the largest tenure and the whole private sector, including private rented 
housing, amounts to over 70% of Scottish housing.   

7. The findings of the 2002 Scottish House Condition Survey showed the extent of these 
problems.  For example, in the owner-occupied sector 27% of houses and 40% of flats had at 
least one element in a state of urgent disrepair (which means that, if repair is not carried out, the 
fabric of the building would deteriorate further or health and safety would be placed at risk).   

8. The approach taken by this Bill is based on the work of the Housing Improvement Task 
Force, which was set up by Ministers in December 2000.  Its remit was to consider issues 
relating to housing quality in the private sector and the house buying and selling process.  The 
Task Force’s first report, Issues in Improving Quality in Private Housing (2002), confirmed that, 
although most private sector housing is in good condition, a significant proportion is in poor 
repair.  The Task Force published its final report and recommendations, Stewardship and 
Responsibility: A Policy Framework for Private Sector Housing in Scotland, in March 2003.  
The Bill builds on those recommendations. 

Overview of the Bill 

9. Part 1 of the Bill deals with various aspects of housing standards.  Chapter 1 gives a local 
authority power to designate as a Housing Renewal Area an area with a concentration of houses 
that are sub-standard or with any houses that are damaging the amenity of the area because of 
their appearance or state of repair.  Within a Housing Renewal Area the local authority will be 
able to implement an action plan to improve the area. 

10. Chapter 2 requires a local authority to include in its local housing strategy details of its 
policy for identifying areas that should be designated as Housing Renewal Areas and a strategy 
for dealing with housing that is below the Tolerable Standard.  Chapter 3 amends the Tolerable 
Standard, in relation to thermal insulation, waterless closets and the electrical supply. 

11. Chapter 4 defines the statutory repairing standard that has to be met by a private landlord.  
It also expands the functions of the Rent Assessment Panel (and renames it the Private Rented 
Housing Panel) to provide private tenants with a new means of enforcing the repairing standard.   

12. Chapter 5 deals with the issue by local authorities of work notices requiring work to be 
carried out on houses in Housing Renewal Areas and on substandard houses.  Local authorities 
may also require demolition of houses in serious disrepair.  The Bill gives them powers to carry 
out required work and demolitions when the owner fails to do so. 
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13. Local authorities are given powers to issue maintenance orders in Chapter 6.  A 
maintenance order requires the drawing up and implementation of a plan to ensure the 
maintenance of a house or houses to a reasonable standard.  If the owners do not draw up or 
implement a plan, the local authority may do so.

14. Chapter 7 gives a new right to a private sector tenant to carry out adaptations to meet the 
needs of a disabled occupant or to install central heating and other energy efficiency measures 
under Scottish Executive programmes.  The tenant must obtain the consent of the landlord, who 
may withhold it only on reasonable grounds.  

15. Chapter 8 deals with appeals and other matters, including listed buildings and the service 
of documents, while Chapter 9 defines some of the terms used in Part 1 of the Bill.

16. Part 2 sets out the details of the scheme of assistance for housing purposes.  This allows 
local authorities to provide assistance to house owners for repairs, improvements and 
adaptations, as well as the acquisition or sale of a house.  The assistance can take the form of 
grants, loans, subsidised loans, practical assistance, information or advice.  In certain 
circumstances local authorities must provide assistance.  This Part replaces the scheme of 
improvement grants contained in Part 13 of the Housing (Scotland) Act 1987 and section 92(3) 
of the Housing (Scotland) Act 2001.

17. Part 3 gives the Scottish Ministers powers to require sellers of houses or their agents to 
provide specified information to potential buyers.  Ministers also have powers to require 
additional information to be provided to tenants of local authorities and registered social 
landlords who request a valuation in connection with the right to buy.

18. Part 3A gives the Scottish Ministers powers to establish conditions for and to approve a 
scheme or schemes for the protection of tenancy deposits in the private rented sector.

19. In Part 4 the system of licensing of houses in multiple occupation, which is presently 
founded in secondary legislation under the Civic Government (Scotland) Act 1982, is re-enacted 
in primary legislation, with some changes to its details.

20. Part 5 amends legislation relating to occupiers of mobile homes who let stances.  This is 
in relation to the provision of an advance written statement of terms.  Condition, but not age, can 
be taken into account when deciding whether a mobile home is detrimental to a site.  There is 
also a provision to improve protection for mobile home occupiers against harassment.

21. Part 6 gives Ministers powers to issue a Letting Code, and provides that the Code, 
together with the nature of any agency arrangement, should be taken into account by local 
authorities when deciding whether a landlord is a fit and proper person under the terms of the 
Antisocial Behaviour (Scotland) Act 2004.  

22. Part 6A amends the Housing (Scotland) Act 1988 to ensure that a landlord may seek 
possession, on grounds of antisocial behaviour, of a house let under a contractual assured 
tenancy.
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23. Part 7 deals with rights of local authorities, Private Rented Housing Committees, house 
owners, landlords and the police to enter houses for specified purposes, such as carrying out 
work.  

24. Part 8 deals with various technical matters.

25. Commentary explaining the provisions in each Part is provided below.

COMMENTARY ON PARTS

PART 1 – HOUSING STANDARDS

Chapter 1 – Housing renewal areas

Designation of Housing Renewal Areas

26. Section 1 sets out the criteria for a local authority to designate any locality as a housing 
renewal area (HRA). These are either that a significant number of the houses in that locality are 
sub-standard (for example, below the Tolerable Standard or in serious disrepair) or that the 
appearance or state of repair of any houses in the area is adversely affecting the amenity of the 
locality. This replaces the Housing Action Areas provisions in sections 89 to 91 of the Housing 
(Scotland) Act 1987.

27. The procedure for the declaration of a Housing Renewal Area is set out in section 2, 
subsection (1) of which provides that an HRA designation order must set out the reasons for 
designation (which must be from those set out in section 1) and that the order must include an 
HRA action plan and a map of the area covered by the plan. Subsection (2) establishes that the 
Scottish Ministers must approve a draft designation order before the order can be made.

28. Schedule 1 details the procedure to be followed where a local authority proposes to 
designate an HRA. Paragraph 1 sets out the procedure for notification in the proposed HRA 
(including who should be notified) and requires that the notice must give information on 
availability for inspection of the draft designation order, a general indication as to how the 
scheme of assistance will be applied, and the specific timescale for the local authority to receive 
representations (which is at local authority discretion, but must not be less than 3 months from 
the date on which the notice is given). After considering representations the local authority may 
submit the draft designation order to the Scottish Ministers for approval. Whether the draft is 
submitted for approval or the local authority chooses not to take forward the HRA, it must give 
notice of its decision in the same way that it gave notice of the proposal to declare an HRA. The 
local authority may modify the order to take account of representations, but it cannot extend the 
area covered by the draft order. The notification given where a draft order is submitted to the 
Scottish Ministers must contain information on the general effect of any significant modification. 

29. Paragraph 2 of schedule 1 sets out how the Scottish Ministers should consider a draft 
designation order. Ministers may approve or reject a draft order, and can modify the draft order 
before they decide to approve or reject. Ministers may not modify the draft designation order to 
extend the HRA or to identify houses for demolition that were not in the draft order, as submitted 

352



This document relates to the Housing (Scotland) Bill as amended at 
Stage 2 (SP Bill 40A) 

5

by the local authority.  In conjunction with paragraph 4, it also sets out circumstances where 
Ministers must consult with planning authorities if they wish to make a modification affecting 
various listed or protected buildings. Ministers should give their decision as soon as reasonably 
practicable.

30. Paragraph 3 of schedule 1 sets out the notification requirements where a local authority 
finally makes an HRA designation order.  Notice must be given to each owner and occupier of 
each house in the HRA, in at least two newspapers circulating in the area and in any other way 
the local authority thinks fit.  The notice must describe the general effect of the order, assistance 
to be offered under the scheme of assistance and where and when a copy of the order will be 
available for public inspection. 

31. Section 3 makes more detailed provision about HRA action plans. It defines an HRA 
action plan as a strategy for securing an improvement in the condition and quality of housing in 
the HRA. Subsection (2) requires that the action plan must identify houses in the area covered
by the plan which require to be demolished or need work to bring them into (and keep them in) a 
reasonable state of repair or to enhance the amenity of the HRA.  The plan must specify the work 
(and the standard of the work) required, along with any steps that the local authority requires to 
be taken in carrying out the work. This work can include demolition. The action plan must also 
set out how the scheme of assistance will apply where a house is affected by the action plan. 
Subsection (3) lists some examples of what work identified in the action plan may be intended 
to do. Subsection (4) allows for work to be carried out to houses adjacent to or associated with 
those identified in the action plan. This will, for example, allow work to be carried out to an
identified house, which can only be completed by carrying out work on an adjacent house.

32. Section 4 covers circumstances where the designation order may be varied. The local 
authority may vary an order on the request of an owner of a house identified in the action plan, 
but any variation can only apply to that house and the local authority must consult the owner and 
other people that it feels may be affected.  The local authority may vary the designation order at 
any time in a way that does not significantly adversely affect any person. If a variation is made, 
the local authority must inform anyone it considers affected by the variation, describing the 
variation and stating where a copy of the modified designation order may be viewed.

33. Section 5 covers circumstances where the designation order is revoked. The authority 
must revoke the order when the work is complete or as directed by the Scottish Ministers. The 
local authority can, with the consent of the Scottish Ministers, revoke the order if the 
circumstances which led to the order being made have changed.  Where the order is revoked, 
works notices issued as part of the HRA will no longer have effect.  The local authority must 
notify those it considers to be affected by a revocation, except where revocation is because all 
the work required has been completed.

34. Section 6 gives the Scottish Ministers the power to give directions to local authorities 
about identifying areas suitable for designation as HRAs.  Any local authority affected must 
comply with these directions. Directions can be general or specific, applying to a number of local 
authorities, an individual local authority as a whole, or to areas within an individual local 
authority, amongst other things.
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35. Section 7 requires the local authority to make available for free public inspection a copy 
of each HRA designation order in force for its area.  The local authority can choose how to do 
this, but the copy orders must be reasonably obtainable. 

Implementation of HRA action plans

36. Section 8 requires that the local authority take reasonable steps to implement the action 
plan and as part of this inform owners and occupiers affected by the action plan about how it will 
do this. The local authority also must inform owners and occupiers on progress in implementing 
the action plan.

37. Section 9 applies where a person is permanently displaced from his or her living 
accommodation as a result of the implementation of the HRA action plan. Where a person was 
residing in the affected living accommodation on the day that the draft designation order was 
notified to the occupier, then the local authority must secure that the person is provided with 
suitable alternative accommodation, where they are asked to do so by that person.  If possible, 
the local authority should meet requests for accommodation within a reasonable distance of the 
affected living accommodation.

Chapter 2 – Strategic housing functions

38. Section 10 amends the requirement in the Housing (Scotland) Act 2001 for local 
authorities to prepare a local housing strategy.  It expands the purpose to be accomplished by the 
local authority to include ‘improves the standard of housing in the authority’s area’. It also adds 
a requirement that the local housing strategy must set out a strategy for identifying and dealing 
with houses which fail the Tolerable Standard, along with the local authority’s policy for 
designating Housing Renewal Areas.

Chapter 3 – The tolerable standard

39. Section 11 extends the definition of a house meeting the Tolerable Standard (set out in 
section 86 of the Housing (Scotland) Act 1987) to include satisfactory thermal insulation and 
electrical safety. It also amends the existing reference in section 86 of the 1987 Act to include a 
waterless closet. The Scottish Ministers will have the power to issue guidance on the tolerable 
standard, to which local authorities and others must have regard.

Chapter 4 – The repairing standard

Landlord’s duty to repair and maintain

40. Section 12 sets out the tenancies that the repairing standard applies to. It will apply to all 
tenancies, except Scottish secure tenancies and short Scottish secure tenancies, houses purchased 
by a local authority to be repaired and used as housing accommodation as an alternative to 
demolition, or agricultural tenancies under the Agricultural Holdings (Scotland) Act 1991. In 
terms of the interpretation section (section 168) the standard does not apply to occupancy 
arrangements as they are not tenancies.
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41. Section 13 outlines the definition of the repairing standard. Subsection (1) sets out the 
criteria to be met if a house is to meet the repairing standard. Subsection (2) requires that, in 
determining whether a house is fit for human habitation, regard should be had to whether, and to 
what extent, the house fails to meet building regulations in force in the area. Subsection (3) 
states that the standard of repair of the structure and exterior of the house should have regard to 
the age, character and prospective life of the house and the nature of the locality.  Subsection (4)
means that gas, water and electricity supplies which are the landlord’s responsibility but are 
outside the house are also covered.

42. Landlords’ duties to repair and maintain a property are set out in section 14. Landlords 
have a duty to ensure that the house meets the repairing standard. They must ensure that work is 
carried out at the start of the tenancy so that the house meets the standard, and at all times during 
the tenancy, but this latter duty only applies where the landlord is notified by the tenant of a 
problem or the landlord otherwise becomes aware that work is required. This work should be 
carried out within a reasonable time and must include making good any damage caused in 
carrying out the work.

43. Section 15 details how the repairing standard applies to flats or other situations where the 
house forms part only of the premises. Subsection (1) makes clear that the reference in the 
repairing standard to the structure and exterior of the house includes any part of the building in 
which the landlord has an interest. This has the effect of including common property in the 
assessment of the repairing standard in relation to the structure and exterior.  In terms of 
subsection (2), the landlord is only obliged to carry out work that will have an effect on the parts 
of the premises that the tenant is entitled to use.  

44. Section 16 excludes from the landlord’s duty under the repairing standard any work 
where the tenant has the responsibility for the work and the house is let for a period of not less 
than three years. In addition, where the need for work under the duty arose from the tenant’s 
action, the duty would not apply. The duty under the repairing standard does not include 
rebuilding or reinstating a house that is damaged or destroyed or work on anything that the 
tenant is entitled to remove from the house.  The subsection also provides that the landlord has 
not failed to comply with the obligation where he has tried to carry out the required work, but 
cannot obtain rights to do so.

45. Section 17 prevents contracting out from the landlord’s obligation under section 14(1)
through the terms of a tenancy or other agreement between a landlord and tenant, unless consent 
has been obtained from the sheriff under section 18.

46. Section 18 provides that the landlord’s duty to repair and maintain the property may be 
varied or excluded by order of the sheriff, on application from landlord or tenant. This can be 
done only if the sheriff considers it reasonable and both parties consent. 

47. A landlord must inspect a house before a tenancy starts to identify any work required to 
meet the repairing standard. The landlord must tell the tenant of any work needed to meet the 
standard (section 19).  Landlords must give tenants, on or before the tenancy starts, written 
information on the repairing standard and the landlord’s duties under the standard. The Scottish 
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Ministers can issue guidance on the information to be provided to tenants, to which landlords 
must have regard (section 20). 

Enforcement of repairing standard

48. Section 21 sets out the basis for the Private Rented Housing Panel and Private Rented 
Housing Committees, which will be formed by renaming the existing Rent Assessment Panel 
and Rent Assessment Committees constituted under Schedule 4 to the Rent (Scotland) Act 1984. 
As well as carrying out the duties set out in this Chapter and schedule 2 to the Bill in relation to
enforcement of the repairing standard obligations, they will also carry out all of the existing 
work of the Rent Assessment Panel and Rent Assessment Committees.  The president of the 
Panel must monitor how the Committees exercise their functions in relation to the repairing 
standard and can give guidance and (except in relation to particular cases) directions. 

49. Section 22 outlines the right of a tenant, who believes that his or her landlord has not 
complied with the repairing standard duty, to apply to the Panel to seek a determination as to 
whether the landlord has complied with their duties under the repairing standard. An application 
can only be made to the Panel if the tenant has informed the landlord of the need for work to be 
done. An application to the Panel cannot be made if the landlord is a local authority, a registered 
social landlord, Scottish Water or Scottish Homes.  

50. Schedule 2 sets out the procedure to be adopted by a Private Rented Housing Committee 
in determining an application.  Under paragraphs 1 and 2 the landlord and tenant must be 
notified and given the opportunity to make written or oral representations.  The Committee may 
also make other inquiries, including inquiries about matters not included in the application.  
Under paragraph 3, the Committee may cite any person to give evidence or information.  It is 
an offence to refuse to give such information, to make a false or misleading statement in respect 
of information required, or to conceal or destroy any documents requested.  Once the Committee 
reaches its decision, which can be by a majority, it must record it in a full report which must be 
sent to the landlord, tenant and local authority (paragraph 5).  Paragraph 6 provides that, even 
if the tenant withdraws the application, the Committee may continue to consider the case and 
make a repairing standard enforcement order if appropriate.

51. Section 23 makes provision about the process whereby the president of the Private 
Rented Housing Panel decides whether to refer an application to a Private Rented Housing 
Committee or reject it.  Section 24 requires the Committee to which an application is referred to 
decide whether the landlord has complied with his repairing obligations.  If it decides that the 
landlord has failed to comply, it must issue a repairing standard enforcement order, requiring the 
landlord to carry out work to meet the repairing standard, within a specified period of at least 21 
days.  The order may state specific things that the landlord must do to meet the standard.  If it 
decides that the landlord is unable to comply because he is unable to obtain rights of access, it 
must notify the local authority.

52. Section 25 allows a Private Rented Housing Committee to vary or revoke a repairing 
standard enforcement order.  This includes extending the period within which work must be 
completed, when the Committee is satisfied that the work was not or will not be completed 
within the original period set and either considers that satisfactory progress has been made or 
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that a written undertaking from the landlord that work will be completed by another date is 
satisfactory.   

53. Section 26 sets out the procedure if a landlord fails to comply with a repairing standard 
enforcement order.  The Committee must notify the local authority of the failure and may serve a 
rent relief order.  The landlord is not to be treated as having failed the standard if the Committee 
is satisfied that he or she has tried but is unable to obtain rights, such as rights of access, that are 
necessary for him or her to carry out the work, or that the work is dangerous.  Section 27
provides that a rent relief order reduces the rent payable by up to 90% but does not otherwise 
affect the tenancy.  The order falls when the work has been completed or the repairing standard 
order is revoked, and a rent relief order may be revoked by the Committee at any time.

54. Section 28 makes it an offence for a landlord to fail to comply with a repairing standard 
enforcement order or to enter into a tenancy or occupancy arrangement while a repairing 
standard enforcement order is in effect, unless the Committee consents. 

55. The work of the Panel will be the subject of an annual report. Section 29 sets out what 
the report should cover and that the report must be submitted to the Scottish Ministers, who must 
lay any report before the Scottish Parliament.  The report will be prepared by the President of the 
Panel and will cover the work of the President, the Panel and the Private Rented Housing 
Committees in the period up to 31 December each year.

Chapter 5 – Repair, improvement and demolition of houses

Work notices and demolition notices

56. Section 30 provides that a local authority may require an owner of a house to carry out 
work as part of the implementation of a Housing Renewal Area action plan, or to bring any sub-
standard house into a reasonable state of repair, by serving a work notice. The definition of sub-
standard for the purpose of the notice is set out in section 65: a house is sub-standard if it does 
not meet the tolerable standard, is in a state of serious disrepair, or is in need of repair such that,
if nothing is done, it is likely to deteriorate into serious disrepair or damage any other house or 
premises. Section 60 sets out that a work notice must be served on each owner and occupier, any 
person holding a heritable security over the house, any person who receives rent for the house,
and any other person appearing to the local authority to have an interest in the house. The notice 
is treated as being served on the day that it is served on the owner.  The notice is valid despite its 
not being served on persons other than the owner, if the local authority has tried to identify such 
persons, using its powers in section 160, but has been unable to do so.

57. The work notice must specify why the work needs to be carried out, the work that needs 
to be carried out, the period within which the work must be completed, and the standard the 
house must meet on completion of the work. The local authority must allow a period it considers 
reasonable for completion of the work, which must not be less than 21 days after the date of 
serving of the notice. The local authority can also specify in the notice what steps they require to 
be taken in the carrying out of the work.
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58. Section 31 gives the local authority the power to suspend the work notice if they believe 
that the work required will be detrimental to the health of any resident.  The suspension can be 
lifted at any time. The local authority must notify the people on whom the original notice was 
served of any suspension or lifting of the suspension and may specify how the work should be 
carried out, in addition to, or in place of, the original (or subsequent) notice. Where a suspension 
is lifted the local authority can extend the period for completion of the work.

59. Section 32 allows a local authority to revoke a work notice if the building concerned is 
demolished or the work is no longer necessary.

60. Section 33 applies to a house identified for demolition in an HRA action plan as a result 
of serious disrepair.  The local authority may require demolition by serving a demolition notice.  
The notice must specify why the house is to be demolished and the standard to which the 
demolition is to be carried out.  This includes specifying the condition that the site is to be left in 
when work is completed.  The notice will also state the time within which the demolition is to be 
carried out, which may not be less than 21 days.

61. Section 34 allows the local authority to extend the period for completion of the work 
required by a work notice or demolition required by a demolition notice, if it considers that 
satisfactory progress has been made in carrying out the work or demolition, or if the owner has 
given a written undertaking that the work or demolition will be carried out by a later date, which
date is considered to be satisfactory. 

Enforcement by local authority

62. Under section 35, where the owner of a house fails to comply with a work notice or 
demolition notice within the time required, the local authority may carry out the work required 
by the notice. The local authority may also do this where the owner has given notice to the local 
authority that he or she cannot carry out the work because of not having the necessary rights (and 
having been unable to acquire them) or that he or she considers that carrying out the work could 
endanger any person.  In carrying out such work, the local authority may also carry out any 
additional work it finds to be necessary which could not reasonably have been anticipated when 
the original work notice or demolition notice was served.  The additional work which may be 
carried out must be required to implement an HRA action plan or bring any sub-standard house 
into a reasonable state of repair.  Before carrying out this additional work, the local authority
must give 21 days notice. This notice requirement does not apply if the situation is urgent or if it 
would be impractical to carry out the work required by the original notice without carrying out 
the additional work that needs to be done.  

63. Section 36 enables a local authority to carry out work in relation to the repairing standard 
duty where a Private Rented Housing Committee notifies the local authority that a landlord is 
unable to comply with the duty or has failed to comply with a repairing standard enforcement 
order.  If the landlord is unable to comply with the duty, the local authority may carry out the 
necessary work.  If an order has been made, the local authority may carry out the works required 
by the order and any additional work which is found to be necessary to enable the work required 
by the order to be carried out. The local authority must give 21 days notice to the landlord and 
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tenant of any works, unless the situation is urgent or the works are additional works which have 
to be carried out before the works specified in the order can continue.

64. Section 37 refers to circumstances where the local authority is required or authorised to 
carry out any work on a house, or to demolish it.   If the local authority considers that the work is 
likely to endanger the occupant of any land, house or building, the authority can require the 
occupant to move out. The local authority must serve a notice on the occupant stating why they 
are required to move and giving the period within which they must do so. This period must begin 
not less than 14 days after the notice is served.  This requirement to move stops having effect 
when the sheriff refuses to grant a warrant to require evacuation under section 38 or the work is 
completed.

65. Section 38 stipulates that, if the occupant has not moved as required in terms of section
37, then the local authority can apply to the sheriff for a warrant of ejection, which he or she may 
grant if satisfied that the occupant is likely to be endangered.  The warrant can include conditions 
(including conditions with respect to payment of rent) that the sheriff thinks are just and 
equitable.  If the sheriff requires a further notice to be served, the warrant may not require the 
occupant to move until 14 days after the date on which this notice is served.  Otherwise, the 
sheriff can decide when the warrant takes effect.  The warrant cannot require an occupant to 
move unless the sheriff is satisfied that suitable alternative accommodation is available on 
reasonable terms. The sheriff’s decision on the application is final.  Where the sheriff does not 
grant a warrant for ejection, this does not invalidate the original notice or order upon which the 
warrant was sought.  The power of the local authority to apply for a warrant, or for the sheriff to 
grant a warrant for ejection, is not affected by the provisions regarding tenancy rights of the Rent 
(Scotland) Act 1984 or Part 2 of the Housing (Scotland) Act 1988.

66. Section 39 makes it an offence for anyone to occupy or permit the occupation of any 
land, house or building, from which a local authority has required an occupant to move under 
section 37.  This applies only to new occupants, not to anyone who was occupying the property
when the requirement to move was made.  Where a person is guilty of an offence under this 
section, they can be liable to a fine of up to Level 5 on the standard scale or to imprisonment for 
a period of up to 3 months or to both.

67. Where a local authority is empowered by section 35 to demolish a house, section 40
gives it power to acquire the house and its site, either by agreement with its owner or, with 
Ministers’ consent, compulsorily.  Any compulsory purchase is regulated by the rules contained 
in the Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947. 

68. Section 41 authorises a local authority to sell off the materials resulting from the 
demolition of a house under section 35 and to set off the money obtained against the expenses 
that it is entitled to recover under section 57 (a local authority is not entitled to recover the 
expenses of demolition where it has acquired the house under section 40).  Any surplus from the 
sale of materials after the expenses are met must be paid to the owner of the house.
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Chapter 6 – Maintenance

Maintenance orders

69. Section 42 gives a local authority the power to serve a maintenance order if it considers 
that benefit from work carried out under a work notice has been reduced or lost because of lack 
of maintenance or the house has not been, or is unlikely to be, maintained to a reasonable 
standard.  The order requires the owner to prepare a maintenance plan for the house for a period 
of not more than 5 years, and to submit it to the local authority for approval by a date specified in 
the order.

Maintenance plans

70. The content of the maintenance plan is described in section 43. The plan must specify the 
maintenance to be carried out over the period of the plan, any steps to be taken to carry out 
maintenance, arrangements where items to be maintained under the plan are to be repaired or 
replaced, a timetable for these steps, and an estimate of costs in implementing the plan. Section 
44 makes clear that a maintenance plan can be required from owners jointly, where the parts 
concerned are common property of the owners or they are responsible for maintaining them. In 
these circumstances, the maintenance plan should show how the liability for the costs of carrying 
out the plan is apportioned.  The plan may also require the appointment of a person to manage 
implementation. Where it applies to common property, the plan can require owners to pay into a 
maintenance account and set out the arrangements for the operation (and winding up and 
closure) of the account. 

71. Under section 45, the maintenance plan can relate to part of a building that is owned by 
some, but not all, owners in the building, but it cannot require an owner of a house to do 
anything to a part that the owner does not own or have responsibility for maintaining. There is 
similar provision for parts of a building which an owner has responsibility to maintain.  The 
maintenance plan cannot apportion responsibility between owners in ways which conflict with 
real burdens, a development management scheme which applies, or the tenement management 
scheme (set out in the Tenements (Scotland) Act 2004), where that applies. 

72. Under section 46, the local authority may approve a maintenance plan, with or without 
modifications, provided it considers the plan contains all the required information and will 
ensure the house is maintained to the required standard.  If the local authority rejects a plan 
submitted to it, it can make an order requiring a further plan to be prepared or prepare a plan 
itself. If a plan is not submitted at all, the authority can prepare a plan itself. The authority must 
notify the owners affected of its decision on a maintenance plan, if appropriate enclosing a copy 
of the plan.  The local authority cannot approve a plan relating to three or more houses unless the 
owners of the majority of the houses have confirmed their approval of the plan.  When the local 
authority serves notice of its approval, rejection or imposition of a maintenance plan, the 
maintenance order ceases to have effect.  Where a plan is rejected, the local authority, if it 
wishes to require another maintenance plan to be produced, must serve a further maintenance 
order.

73. Local authorities have the power to vary or revoke plans in line with section 47. The plan 
can be varied in any way that the local authority sees fit if there has been a change in 
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circumstances or before the local authority does anything to carry out work to enforce the 
maintenance plan. The local authority may also vary the plan on application of the owners. The 
maintenance plan may be revoked by the local authority where implementation is impracticable 
and it is not possible to vary the plan to make it practicable. Notification of any variation or 
revocation must be provided.

74. Section 48 makes clear that it is for the owner to secure the implementation of the 
maintenance plan. The local authority may pay grants under section 50A towards the opening or
winding up of a maintenance account (sometimes known in this case as a sinking fund) or take 
other actions to help the owners implement the plan, but it cannot make any payments towards 
the works themselves (except in line with section 50).

75. Local authorities are given powers to enforce maintenance plans in section 49. Where a 
local authority reaches the view that the owner of a house has not carried out the actions required 
by a maintenance plan, it may do whatever it considers necessary to secure the implementation 
of the plan.  It may not make any payments to any owners (except in line with section 50) or into 
a maintenance account for this purpose, except towards the cost of opening or winding up a 
maintenance account.

Recovery of maintenance costs

76. Section 50 outlines the power of the majority of owners in a building with commonly-
owned parts to recover maintenance costs. This can apply where the majority of owners are 
required or have agreed to carry out maintenance work, and a notice has been served on each 
owner who is liable to pay a share of the costs, asking them to pay that share into a maintenance 
account.  The notice must set out what is to be done and by when, how this has been agreed or 
required, what it will cost, how the costs are apportioned between the owners, and details of the 
account into which the money is to be paid.  If, after receiving such a notice, any owner fails to 
pay their share into the maintenance account, other owners can apply to the local authority to 
make a deposit into the maintenance account for the non-paying owner’s share. The local 
authority can only make a deposit if the apportionment of the non-paying owner’s share does not 
conflict with any real burden, a development management scheme or the tenement management 
scheme, if it applies. The proposed maintenance work must be reasonable and the local authority 
must be satisfied that the non-paying owner is either unable to pay or cannot be found.  The 
authority may invite the owner concerned to make representations about their financial 
circumstances.  The other owners retain the right to recover costs from the owner concerned. 
Local authorities must have regard to any guidance issued by the Scottish Ministers in relation to 
this section.

Maintenance accounts

77. Section 50A gives a local authority the power to pay grants towards the expenses of 
house owners in opening, winding up or closing any maintenance account, including, but not 
limited to, a maintenance account established to hold funds to pay the costs of implementing a 
maintenance plan.  
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Chapter 7 – Right to adapt rented houses

78. Section 51 gives every private sector tenant the rights to carry out work, either to make 
the house suitable for the accommodation, welfare or employment of any disabled person who 
occupies it as his or her only or main home, or relating to the installation of central heating and 
other energy efficiency measures under the Executive’s central heating programme or similar 
schemes promoted under the same powers.  The exercise of this right requires the consent of the 
landlord, which must not be withheld except on reasonable grounds.  On receiving an application 
to carry out such work, the landlord may consent, consent subject to reasonable conditions, or 
refuse consent, so long as refusal is not unreasonable.  The landlord must give the tenant notice 
of his decision within one month of the application, including reasons for any refusal or 
conditions attached.  Failure to do so will be regarded as refusal.

79. Section 52 states the matters that the landlord may have regard to in considering an 
application.  Reasonable conditions that the landlord may attach to consent include specifying 
the standard of the work and requiring the tenant to reinstate the house to its previous condition 
at the end of the tenancy.  If a condition specifies the standard of the work, the landlord must 
take into account the age and condition of the house and the cost of complying with the 
condition.  It will be considered reasonable for a landlord to refuse consent if the proposed work 
would breach any real burden or other legal obligation on the landlord.

80. Section 52A provides that, if the Disability Rights Commission is given powers to make 
a code of guidance in relation to the exercise of the tenant’s right to make adaptations in section 
28 of the Housing (Scotland) Act 2001, any such code has to be taken into account by the court 
when dealing with a case arising from that right.  

Chapter 8 – Supplemental provisions, including appeals

Supplemental

81. Section 53 provides that, if the owner or landlord of the house agrees and pays the costs, 
a local authority may carry out, or arrange for the carrying out of, any work or demolition 
resulting from this Part. 

82. Section 54 applies where an occupier moves from a house to allow work required or 
authorised by this Part of the Bill to be carried out, whether moving was required by the local 
authority, in terms of a warrant of ejection or otherwise.  The tenancy or occupancy agreement is 
not taken to be terminated, varied or altered as a result (if the occupier chooses). That person can 
resume lawful occupation on the same terms and conditions as he or she enjoyed before leaving.

83. Section 55 deals with people who are authorised or entitled to do anything under this 
Part.  If anyone, having received notice of the intended action, prevents or obstructs a person 
from doing something they are authorised or entitled to do, the sheriff can order the person 
causing the obstruction to allow access.  If they fail to comply with the order from the sheriff, 
then they are guilty of an offence and on summary conviction liable to a fine of up to level 3 on 
the standard scale.  This section does not apply in relation to rights of entry under Part 7.  
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84. Section 56 applies where the local authority is going to carry out work under a work 
notice or under the repairing standard on, or demolish under a demolition notice, a building 
which is protected under the Planning (Listed Buildings and Conservation Areas) (Scotland) Act 
1997.  In these circumstances the local authority must consult the Scottish Ministers, the 
planning authority where it is not the local authority, and any other persons that the local 
authority thinks fit.  Any requirements or authorisation under Part 1 of the Bill only apply insofar 
as they are not inconsistent with the 1997 Act. 

85. The local authority power to recover expenses is provided for in section 57. The local 
authority may recover expenses from the owner for work carried out in relation to work notices
or demolition notices, enforcement of maintenance plans or payments to maintenance accounts 
where a liable owner has not contributed their share. The amount recovered can include 
administrative expenses and interest charged at a reasonable rate, from the date of the demand 
until the whole amount is paid. The local authority may allow repayment by instalments.  A local 
authority cannot recover expenses of demolition where it has acquired the property under section 
40. 

86. Under section 58, an owner of a house or landlord subject to a work notice or repairing 
standard enforcement order may apply to the local authority or Private Rented Housing 
Committee for a certificate that work has been completed. If it is for the local authority to grant 
the certificate, it must do so if it is satisfied that the work has been completed and it has 
recovered any applicable expenses.  Similarly, where the local authority has carried out work 
under section 36, no certificate can be issued until the expenses have been paid to the local 
authority.  A Private Rented Housing Committee may also issue a certificate without an 
application, but only once the period for the work to be carried out has ended.

87. Each repairing standard enforcement order, modification or revocation of such an order 
and certificate of compliance with such an order, all issued by a Private Rented Housing 
Committee, must be registered in the land register by the Committee, as per section 59.
Similarly, each maintenance order, maintenance plan and notice of revocation of a plan must be 
registered, but this time by the local authority.  Work notices and demolition notices must be 
registered in the building standards register, created under the Building (Scotland) Act 2003.

88. Section 60 covers the service of documents in relation to work notices, demolition 
notices, maintenance orders and local authority decisions on maintenance plans. These must be 
served on the owner and occupier of the house, the heritable creditor, a person who receives rent 
for the house and any other person appearing to have an interest in the house. Any notice under 
this section is not invalidated by failure to serve it on any of these persons, save the owner and 
occupier, if the local authority has taken the steps under section 160 to establish who has an 
interest in the house. 

89. Section 61 deals with the date on which documents and decisions served or made under 
this Part of the Bill come into effect.  This is generally the date on which the notice is served.  
Where a repairing standard enforcement order, work notice, maintenance order or maintenance 
plan (or variation of a plan) is appealed, its effect is suspended until the appeal is decided.  If the 
appeal is rejected or abandoned, it has effect from that point.  A rent relief order or its revocation 
comes into effect 28 days after the last date on which the decision may be appealed or, if an 
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appeal is made, 28 days after the date on which the appeal is rejected or abandoned.  No work or 
action arising from a notice, order or plan may be done until the deadline for appealing the 
decision has passed or, if an appeal is made, the appeal has been finally determined.  Where the 
sheriff’s determination is final, the date on which an appeal is finally determined is the date on 
which the sheriff makes the determination.  Where there may be a further appeal to the sheriff 
principal, the date on which an appeal is finally determined is either the last date on which such 
an appeal may be made or, where such an appeal is made, the date on which the appeal is 
abandoned or determined by the sheriff principal.  When a sheriff has allowed a late appeal on 
cause shown (under section 62(7)), the last date when a decision may be appealed is to be 
construed according to the new date, but only where the change to the date is made before the 
original deadline for appeal.  

Appeals

90. Section 62 provides for the terms of appeals against a work notice, a demolition notice, a 
local authority decision to carry out additional work, a demand for expenses for carrying out this 
work, a maintenance order, a maintenance plan or its variation or revocation, or a refusal to grant 
a certificate under section 58 in relation to work required by a work notice. In these 
circumstances the person on whom the notice, demand or order is served may appeal to the 
sheriff within 21 days of service.  Landlords and tenants can appeal to the sheriff against 
decisions of a Private Rented Housing Committee and a tenant can also appeal against a decision 
by the President of the Private Rented Housing Panel not to refer a complaint to a Committee.  In 
each case the appeal must be made within 21 days of notification of the decision.  A tenant can 
appeal within six months of a landlord’s refusal of, or imposition of conditions on, consent to 
carry out adaptations under section 51.  The sheriff may decide to hear a late appeal.

91. Section 63 deals with the sheriff’s determination of appeals.  In the case of a work notice,
a demolition notice, a local authority decision to carry out additional work, the demand for 
expenses for carrying out this work, a maintenance order, a maintenance plan or its variation or 
revocation, the sheriff may confirm or quash a decision, or make any other order the sheriff 
thinks just.  In the case of an appeal by a landlord or tenant against a decision of the president of 
the Private Rented Housing Panel or of a Private Rented Housing Committee, the sheriff may 
confirm the decision or remit it, with reasons, for reconsideration by the president or Committee 
or quash it.  In the case of a tenant’s appeal against a landlord’s refusal of, or imposition of 
conditions on, consent to carry out adaptations under section 51(1), the sheriff may refuse the 
appeal or, as appropriate, direct the landlord to withdraw or vary the condition or to accept the 
tenant’s application.  If the Disability Rights Commission is given powers to make a code of 
guidance in relation to the exercise of the tenant’s right to make adaptations in section 51(2)(a) 
of the Bill, any such code has to be taken into account by the sheriff when dealing with a case 
arising from that right.  The sheriff’s decision on appeals relating to work or demolition notices, 
a local authority’s carrying out additional work in the course of carrying out work required by a 
work or demolition order, expenses charged by a local authority for carrying out work required 
by a work or demolition order, or a refusal to grant a certificate under section 58 in relation to 
work required by a work notice may be appealed to the sheriff principal, whose decision is final.
The sheriff’s decision on any other type of appeal is final. 

92. Section 64 deals with procedures for appeals.  They are made by summary application to 
the court.  Issues concerning additional works or expenses in relation to a work notice or 
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repairing standard enforcement notice cannot be appealed if the points could have been raised in 
an appeal against the original notice or order.  

93. Section 64A gives Ministers powers to make regulations in relation to a tenant’s appeal 
against a landlord’s refusal of, or placing conditions on, consent for work under section 51(2).  
Such regulations would change the appeal route from the sheriff to the Private Rented Housing 
Panel and could make necessary adjustments to the procedures of the Panel for dealing with such 
an appeal. 

Chapter 9 – Interpretation

94. Section 65 defines a sub-standard house as one that fails the tolerable standard, is in a 
state of serious disrepair, or is in need of repair and, if nothing is done to repair it, is likely to 
deteriorate rapidly into a state of serious disrepair, or damage any other premises. The age, 
character, location and internal decorative repair are not to be taken into account.  In Part 1, a 
house that fails the Tolerable Standard is considered as not being in a reasonable state of repair. 

95. Section 66 concerns non-residential premises. Work to implement a Housing Renewal 
Area action plan, a work notice or a maintenance plan can only be carried out on non-residential 
premises if they form part of a building containing a house and the works are required to 
implement an HRA action plan, bring a sub-standard house into a reasonable state of repair or 
secure the maintenance of a house that forms part of the same premises. 

96. Section 67 deals with the interpretation of terms in Part 1.

PART 2 – SCHEME OF ASSISTANCE FOR HOUSING PURPOSES

Provision of assistance for housing purposes

97. Section 68 sets out the purposes for which local authorities may provide assistance for 
housing purposes.  Subsection (2) gives examples of the forms of assistance that may be 
provided.  Assistance may be provided on such terms as the local authority thinks fit, subject to 
the further provisions of Part 2 regarding grants or loans.  Subsection (3A) specifies the sections 
in this Part that do not apply when assistance is provided for the acquisition or sale of a house.  
The Scottish Ministers may make regulations about the procedures to be used, and the terms to 
be imposed, by local authorities in the provision of assistance. 

98. Section 69 requires a local authority to publish a statement of the criteria by which it 
decides whether to provide assistance and in what form. The statement must also set out any 
circumstances in which the local authority intends to cap the costs of work for which grant or 
loan is available, and the rate of interest or other charges on loans.

99. Section 70 provides that a local authority must provide assistance to the owner of a house 
in relation to works required by a work notice, or works required to make a house suitable for a 
disabled person or to reinstate a house that has been so adapted.  A local authority must also 
provide assistance to the owner of non-residential premises which are the subject of a work 
notice through the operation of section 66.  Where works are to make the house suitable for a 
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disabled person by the provision of standard amenities the assistance must be in the form of a 
grant.  Standard amenities (toilet, bath or shower, wash-hand basin and sink) are defined in 
relation to the Tolerable Standard, and the Scottish Ministers can vary the definition by referring 
to different parts of the Tolerable Standard.  Ministers have powers, by means of regulations, to 
specify what assistance is provided for disabled adaptations, beyond the requirement that 
assistance for adaptations to give access to standard amenities must be in the form of grant.  The 
powers could be used to prescribe, for example, the type of assistance that should be provided in 
connection with particular types of adaptation or when defined criteria about the applicant’s 
circumstances are met.  In particular they could be used to prescribe circumstances when grant 
must be provided.

100. Subsection (3) specifies that a local authority has carried out its duty under this section if 
it has invited the person to apply for a grant or loan, but they have not submitted a valid 
application or have failed to meet mandatory conditions.

Grants and loans

101. Section 71 states that a person can obtain a grant or loan only if they make an application 
to the local authority.  The application must include full details of the proposed work, including 
plans and specifications, the location of the work, an estimate of the cost of the work, and other 
information which may be required, particularly to carry out any financial assessment.  If the 
applicant does not wish to apply for the full costs of the work, they may state the amount they 
are applying for.  A local authority may require the applicant to provide information supporting 
the accuracy of the details in the application.  The application will not be processed if such 
additional information is not provided.

102. Section 72 gives the local authority discretion to approve or refuse an application for a 
grant or loan.  If an application is approved, the local authority must work out the approved 
expense and, where application is made for a grant or subsidised loan, the applicant’s 
contribution.  The local authority may only approve an application for a grant or loan if it 
considers that the owners of all the land on which the work is to be carried out have given 
written consent to the application and to being bound by the conditions of grant or loan; the 
house will provide satisfactory housing accommodation for a reasonable time and meet 
reasonable standards of physical condition and amenities; and the work will not prevent the 
improvement of any other house in the same building.  The local authority must not approve an 
application if the work has already begun, unless there were good reasons for starting the work 
early.  A standard loan may only be given if the local authority is satisfied that the applicant 
would be unable to obtain a sufficient loan on reasonable and affordable terms from a legally 
authorised commercial lender.  The local authority may require that the work is completed within 
a specified period, which must not be less than 12 months.

103. Section 73 defines the approved expense in relation to the work referred to in an 
application for grant or loan.  It is the amount that the local authority considers reasonable for the 
work it considers eligible for assistance, subject to any cap set out in the authority’s statement of 
criteria.  If the cost of work rises due to circumstances beyond the applicant’s control, the 
authority may increase the approved expense.  The Scottish Ministers may by order specify a 
maximum amount for the approved expense for a grant or loan.  Local authorities may only 
exceed an amount so specified with the consent of Ministers.  Local authorities may not limit the 
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approved expense in the case of a grant to carry out works required to make a house suitable for 
a disabled person, whose only or main residence it is, or to reinstate a house that has been so 
adapted. 

104. Section 74 gives the Scottish Ministers power to make regulations for means-testing of 
grants and subsidised loans.  Such regulations would set out a method for assessing an amount to 
be contributed by the applicant towards the approved expense.  The assessment may take into 
account the financial circumstances of the applicant and their household or dependants, and any 
other criteria set by Ministers.  The regulations may allow a local authority, with Ministers’ 
consent, to reduce the applicant’s contribution for different types of case.

105. Section 75 establishes the procedure a local authority must follow if an applicant requests 
a review of their assessment.  

106. Section 76 deals with the amount of a grant or loan.  The amount of a standard 
(unsubsidised) loan is the total of the approved expense.  The amount of a subsidised loan is also 
the approved expense, but this is divided into an interest-free element and a repayment element.  
The amount of a grant, or of the interest-free element of a subsidised loan, is the greater amount 
of two options.  The first is the approved expense minus the applicant’s contribution, as 
calculated under section 74.  The second, which applies in cases that the Scottish Ministers have 
specified in regulations, is a specified percentage of the approved expense, or a percentage set by 
the local authority with the consent of Ministers.  A grant or loan calculated in the second way is 
called a “minimum percentage” grant or loan. 

107. Section 77 allows a local authority to set the terms for a standard loan or the repayment 
element of a subsidised loan, including provisions on interest (or other charges) and repayment.  
The local authority may not require repayment of the interest free element until the applicant to 
whom the loan is made disposes of an interest in the house by sale or otherwise, except by the 
grant of a standard security or a servitude or by means of a lease.  An example could be on sale 
of the house.  The local authority may require the loan and interest to be secured by a standard 
security over the house.

108. Section 78 deals with notification of a local authority’s decision on grant or loan 
applications.  If the authority approves the application, it must inform the applicant of the 
approved expense, the applicant’s contribution, the amount of the grant or loan (stating that this 
is a minimum percentage grant or loan, where appropriate), and the terms of the offer of loan 
(including interest and repayment terms) or grant.  If the owner is a different person, the 
authority must inform the owner of the amount and terms of the loan or grant.  Where a loan is 
offered, the notice must advise the applicant to obtain independent advice on its terms from a 
suitably qualified person.  If the local authority refuses an application or sets the approved 
expense at an amount less than was applied for, it must provide the applicant with written notice 
of its reasons.

109. Section 79 requires the local authority to pay a grant or loan either within one month of 
the date on which the local authority considers that the house is fit for occupation on completion 
of the relevant work, or by instalments while the work is being done, with a final instalment 
within one month of completion.  Payment is subject to the local authority being satisfied with 
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the standard of the work completed.  No money may be paid on a secured loan before the 
standard security has been registered.  If a grant is paid in instalments, the amount paid at any 
time must be in proportion with the grant percentage, for example, if the amount of grant is 75%
of the approved expense, the total amount paid at any time must be no more than 75% of the cost 
of works completed up to that time.  Where an instalment of grant or loan is paid before 
completion, and the work is not completed within 12 months of the date of that payment, the 
local authority may require repayment of the instalment and any subsequent instalments, along 
with interest from each date of payment.  The local authority may set the rate of interest.

Grants and loans: conditions

110. Section 80 sets conditions which must be complied with in respect of land or premises
where work has been done with grant or loan assistance.  The conditions apply from the date on 
which the local authority considers that the house is fit for occupation on completion of the 
relevant work.  In the case of a grant, they end 10 years after that date.  In the case of a 
subsidised loan, they end either 10 years after that date or when the repayment element of the 
loan and any interest or charge on it is fully repaid, whichever is later.  In the case of a standard 
loan, the conditions cease to apply when the loan and any interest are fully repaid.  The first 
three conditions are: a house to which the conditions apply must be used as a private dwelling 
(although part of it can be used for business); if it is occupied by the owner or a member of their 
family it must be their only or main residence; and the property must be kept in good repair.  
Only this last condition applies to non-residential premises which have received grant.  In 
addition the owner must, if required to do so, certify to the local authority that the relevant 
conditions are being met.

111. When a grant or loan is paid, the local authority must record a notice, in terms of section 
81, in the appropriate land register, either the General Register of Sasines or the Land Register of 
Scotland.  The notice must specify the conditions set out in section 80, the period for which they 
apply, and the provisions in section 83 requiring the owner to repay the relevant amount if the 
conditions are not met.  The costs of recording the notice are to be paid by the applicant to whom 
the grant or loan is paid.

112. Section 82 allows the owner (or a creditor in a standard security with a right to sell) to 
discharge the conditions on a house resulting from a loan or grant by paying the local authority 
the sum that would be due if the conditions were breached.  The conditions are also discharged 
when a local authority demands payment following a breach of any of them.  In either of these 
cases, the local authority must register a further notice to specify that the conditions no longer 
apply.  The owner of the house must pay the local authority the expenses of registering the 
notice.  If a creditor in a standard security makes a payment to discharge the conditions, the sum 
concerned forms part of the amount secured by the standard security.

113. Section 83 requires that, if any of the conditions in section 80 are breached, the local 
authority must demand repayment from the owner of the house.  However, if the authority 
believes that the breach can be remedied, it may allow time for this to be done.  If the breach is 
remedied within the period set, the local authority may disregard it.  If the authority considers 
that the breach cannot be remedied, but the owner was not responsible for it, it may disregard the 
breach. Either of these actions requires the consent of Ministers, who may approve conditions to 
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apply to the suspension or disregard.  The authority also has power to apply to the sheriff for an 
interdict to correct or forestall a breach of the conditions.

114. Section 84 establishes how the sum to be paid to a local authority if conditions are 
breached is calculated.  Where a grant was given, the amount is the whole grant plus interest on 
it.  A standard loan has to be repaid in full, with the unpaid interest up to the date of repayment.  
Where a subsidised loan was given, the whole loan has to be repaid, plus unpaid interest on the 
repayment element up to the date of repayment, plus interest on the interest-free element up to 
that date.

Miscellaneous and supplementary

115. Section 85 prevents a local authority from giving a further grant or subsidised loan for 
the same work for which a grant or subsidised loan has already been approved.  It may give a 
standard loan for the same work, but the amount cannot exceed the approved expense minus the 
amount of the grant, i.e. the amount the applicant is required to pay.  A local authority must not 
give a further grant or subsidised loan within 10 years of approving one for work on the same 
house, unless at least one of four conditions apply.  These are that the additional work could not 
have been foreseen when the original application was approved; that the additional work could 
not have been carried out at the same time as the original work; that the additional work was not 
considered to be eligible for a grant or subsidised loan when the local authority approved the 
original application; or that the authority has invited an application for a further grant or loan 
under section 87.    

116. Section 86 makes it a criminal offence to give false information in an application for a 
grant or loan or in response to an authority’s request for information to support the accuracy of 
an application.  It is also an offence to fail to notify the authority of a change in circumstances 
affecting an application.    

117. Section 87 allows a local authority to invite an application for a further grant or 
subsidised loan, where an application for grant or loan has been made and the house requires the 
replacement of unsafe electrical wiring, installation of mains-powered smoke detectors or 
provision of adequate thermal insulation.  For premises where any part is owned in common (for 
example, a tenement), this section also applies to the installation of a fire-resistant front door for 
each separate house or part of the premises, or a main door entry-phone system.

118. Section 88 allows a local authority to make payments to a not for profit lender that 
provides loans to individuals for the purposes of work or the acquisition or sale of a house that is 
eligible for local authority assistance.  This could allow the authority to contribute to the loan 
fund or subsidise administrative costs of a non-profit lender working across authority areas, as an 
alternative to making standard loans itself.  The terms on which the local authority makes 
payments to the lender may include restrictions on the terms of loans made to individuals.  
Scottish Ministers may make regulations to change the definition of relevant lenders, or to 
control the terms of payments to them and, in consequence, to individuals.
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Special cases

119. Section 89 provides that there are only three situations in which a tenant is eligible for a 
grant or loan.  The first is if the relevant work has been the responsibility of the tenant under the 
lease for at least two years.  The second is if the work is to make the house suitable for a disabled 
person or to reinstate a house that has been so adapted.  The third is when the work is urgently 
required to protect the health and safety of the occupants of the house, including repair work and 
the provision of fire safety measures.

120. Section 90 modifies this Part of the Bill in relation to agricultural tenants and crofters, 
whose tenancies include provision for compensation to be paid at the end of the tenancy for any 
improvements carried out by the tenant.  Such a tenant is to be treated as the owner of the house 
for the purposes of this Part.  Where compensation becomes due, under the Crofters (Scotland) 
Act 1993 or the Small Landholders (Scotland) Acts 1886 to 1931, during the period when 
conditions apply to the house resulting from a grant or loan, a deduction is made from the 
compensation to take account of the contribution made by the grant or loan.  Provision for 
similar deductions from compensation was inserted in the Agricultural Holdings (Scotland) Act 
1991 by the Agricultural Holdings (Scotland) Act 2003.

Supplementary

121. Section 91 allows Ministers to give local authorities generally, or a particular authority, 
directions on the giving of assistance.  Such directions may not relate to the provision of 
assistance to a particular person or in relation to particular premises.  Local authorities must have 
regard to guidance issued by Ministers on their functions under this Part.

122. Section 92 gives local authorities powers to improve the amenity of residential areas, for 
example by improving paths and waste ground.  A local authority may carry out work on its own 
land, assist work on land not owned by it, carry out work on land with the agreement of its 
owner, and acquire land by agreement.  There is also a power of compulsory purchase, which 
requires authorisation by Ministers.  Assistance for such works may be on such terms and 
conditions as the local authority thinks fit, and is not constrained by the provisions on grants and 
loans for work to houses.     

123. Section 93 extends to the Scottish Ministers the powers and functions given to local 
authorities in relation to grants and loans in this Part.

124. Section 94 provides the interpretation of terms used in this Part. 

PART 3 – PROVISION OF INFORMATION ON SALE OF HOUSE

Duty to have or provide information about houses on the market

125. Section 95 provides that a person who has responsibility for marketing a house that is on 
the market must possess prescribed documents in relation to the house. The duty to provide these 
documents is set out in section 96. The person marketing the house must comply with a request 
from a potential buyer for a copy of any or all of the prescribed documents, within a period to be 
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set out in regulations. The duty does not apply if the person marketing the house believes that the 
person making the request is unlikely to have the means to buy the house, is not genuinely 
interested in buying the house, or is a person that the seller would not be likely to be prepared to 
sell the house to. This does not allow for unlawful discrimination and does not apply where the 
person marketing the house believes that the request is from an officer of an enforcement 
authority. A charge to cover the reasonable cost of making and sending a paper copy of the 
documents may be made. It is possible to provide electronic versions of the information, but the 
potential purchaser must consent in writing to this. There is no requirement on the person 
responsible for marketing the house to provide the documents if, between the request and the 
date by which the documents should have been provided, the house is sold, taken off the market, 
or for any other reason that person ceases to be responsible for marketing the house.

126. Section 97 allows the person responsible for marketing the house to levy a reasonable 
charge under section 96 and to specify terms in writing.  These could include a restriction on the 
further circulation of the document without the seller’s permission.

127. Section 98 applies to anyone acting for the seller of a house, where the house is not being 
marketed, or is on the market but that particular agent is not responsible for marketing it.  The 
agent must nonetheless possess the prescribed documents before informing people that the house 
is, or may become, available for sale.

128. Section 99 defines the circumstances where a person is to be considered as acting as an 
agent. Essentially this means that, in the course of a business, they act on instructions from a 
seller of a house. 

129. Section 100 requires the person marketing the house to ensure the authenticity of copies 
of documents provided or shown to a potential buyer. 

Prescribed documents 

130. The information to be held and provided may be set out in regulations under section 101. 
Documents may be prescribed only if Ministers consider they contain information on the 
physical condition of the house, the value of the house, or other information that may be of 
interest to potential buyers. Regulations can make provisions about the form of documents, who 
can prepare them, and the period of validity of documents and how far in advance of putting the 
house on the market they may be prepared.  

Exceptions from duty

131. Section 102 gives the Scottish Ministers the power to make regulations exempting 
persons from the duty to hold and provide information and defining the circumstances or 
timescale where this exemption may apply.

Responsibility for marketing houses

132. Section 103 states that only a seller or an agent may be responsible (for the purposes of 
the Bill) for marketing a house. The agent and the seller cannot have the responsibility at the 
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same time, and where there is an agent they will be the responsible person. Where there is an 
agent responsible for marketing the property, the seller must take reasonable steps to inform a 
potential buyer that they should ask the agent for the prescribed documents. This section also 
makes clear that a person can market the same house on more than one occasion.

133. The responsibility of a person acting as an agent is described in section 104. The person
becomes responsible on taking steps that result in the house put on the market. They have the 
responsibility until the house is sold, taken off the market, they no longer act for the seller or 
they stop taking any action to market the house. The responsibility of a seller is set out in section 
105. Where the seller does not have an agent and takes steps to put the house on the market, then 
they become responsible for the provision of information. This ceases when the house is sold, 
taken off the market or the seller stops taking any action to market the house.  Actions taken on 
the seller’s behalf by an agent are excluded.

Enforcement

134. Section 106 states that local weights and measures authorities (which in Scotland are 
local authorities) have a duty to enforce this Part of the Bill.

135. The powers of officers of enforcement authorities to require documents are set out in 
section 107. The enforcement officer may require a person they believe has a duty to provide 
prescribed documents to do so, in a legible form, and they may take copies of any document. 
They can only require this up to six months from the last day the person appeared to the 
enforcement officer to have a duty. Any request by an enforcement officer for a prescribed 
document must be complied with within 7 days of the request.  A request need not be complied 
with if there is a reasonable excuse for not doing so. 

136. Where the enforcement officer believes that a person has breached the duty to provide 
information, or that the information provided was not authentic, the enforcement officer may 
give that person a penalty charge notice, under section 108. This must be within a period of not 
more than 6 months from when the breach was believed to have taken place. Provisions relating 
to penalty charges are set out in schedule 3. This states the information that must be included on 
the penalty charge notice, including provisions on the right to review. The penalty charge will be 
£500 or such other lesser amount specified by regulations and the period for paying the penalty 
charge will be 28 days from the service of the notice, but this may be extended by the 
enforcement authority. If the recipient of the charge requests a review, then the enforcement 
authority must consider representations and the circumstances of the case and decide whether to 
confirm or withdraw the notice.  They must give notice of their decision to the recipient. The 
penalty charge must be withdrawn if the authority is satisfied that the recipient did not commit 
the breach of duty which resulted in the notice being served, the notice was not given within 6 
months of the date that it appeared the duty was breached or that the notice did not comply with 
the other requirements of schedule 3.  The enforcement authority may also withdraw the penalty 
charge notice if it is satisfied that the recipient is unlikely to commit a further breach of the duty 
specified in the notice. 

137. There is a right to appeal to the sheriff within 28 days of the enforcement authority 
review decision notice being served, although the sheriff can allow an appeal to be lodged after 
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that date. The appeal must be on one of the grounds set out in paragraph 5(4) of schedule 3.  
The sheriff can either uphold or quash the notice.  The sheriff’s decision can be further appealed 
to the sheriff principal on a point of law.  

138. The local authority can recover the penalty charge as a debt.  Proceeding to recover the 
penalty charge can only start after the period for payment specified in the notice, after any appeal 
period or 28 days after any appeal determination or the appeal is withdrawn. Certification by the 
enforcement authority is sufficient evidence of non-payment. If the notice is withdrawn or 
quashed, any payment towards the charge should be refunded.

139. The Scottish Ministers can make regulations on the form of notices in this Part, 
circumstances where penalty charge notices may not be given, and methods by which penalty 
charges may be paid.

140. Section 109 makes it an offence to obstruct an enforcement officer or to purport to be an 
enforcement officer, in relation to the powers to require documents or serve penalty notices.  On 
summary conviction a person is liable to a fine not exceeding level 5 on the standard scale.

Duty to provide information to tenant exercising right to purchase

141. Section 110 amends the Housing (Scotland) Act 1987 to give Ministers power to 
prescribe in regulations information to be supplied to tenants of local authorities and registered 
social landlords who request a house valuation in connection with the right to buy.  This 
information may include estimates of costs of maintaining the house and any common parts; a 
statement of how long any common parts, fixtures and fittings and other items are expected to 
last, with estimated replacement costs; and any other matters of interest to a tenant who has 
served an application to purchase. Ministers may specify when prescribed information is to be 
provided only on the condition that the purchaser pays a specified charge.  The prescribed 
information that may be the subject of a charge does not include the valuation carried out to 
determine the value of the house for the purpose of determining the price to be paid.

Supplementary

142. Section 111 gives the Scottish Ministers the power to give grants to fund development 
work in relation to the form, content, and terms of preparation of prescribed documents and to 
set conditions for the payment of grants.

143. Section 112 establishes that the duty to provide prescribed information only applies
where the house is sold with vacant possession.  A house will be assumed to be available with 
vacant possession and the duties will apply, unless it is clear when the house is being marketed 
that there is not vacant possession.

144. Section 113 addresses the situation where two or more houses in a sub-divided building 
are marketed as a single property.  This is treated as the sale of a single house.  As long as at 
least one of the houses is available with vacant possession, the prescribed documents must be 
provided.
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145. If any person acting as the agent for the seller of a house commits a breach of duty under 
this Part of the Bill, section 114 allows the enforcement authority to notify the Office of Fair 
Trading and any other person or body with an interest in this breach.  Where a fixed penalty 
notice is issued, the enforcement authority must inform the Office of Fair Trading of the penalty 
notice, the withdrawal of the notice and the result of any appeal against the notice.

146. Section 115 defines possession of documents. A document is deemed to be possessed by 
a person if they do not have it, but can take immediate possession of the document (in the case of 
non-electronic documents) or in the case of electronic documents they are treated as being in 
possession if, using readily available equipment, the person can view and print a legible copy.

147. Section 116 defines expressions for the purposes of this Part.  

PART 3A – TENANCY DEPOSITS

148. Section 116A defines “tenancy deposit” and “tenancy deposit scheme” for the purpose of 
this Part.

149. Section 116B provides Ministers with a power to make regulations which would set out 
the conditions a tenancy deposit scheme must meet before they can approve it.  Such regulations 
may make further provision about tenancy deposit schemes as Ministers think fit.  
Subsection (2) lists issues which the regulations might cover, but subsection (3) prevents 
Ministers from using these regulations to introduce a requirement that a deposit be sought for all 
tenancies or occupancy arrangements and also prevents them from creating new criminal 
offences relating to tenancy deposits.

150. Section 116C gives Ministers a power to approve a tenancy deposit scheme, which may 
be devised by themselves or any other person.  The regulations made under section 116B must 
be in force before Ministers can approve any scheme and such approval must be in accordance 
with the conditions contained in those regulations.  Before approving a scheme, Ministers must 
publicise the terms of the scheme in any way they think fit and consult landlord and tenant 
representative bodies and any other persons as they consider appropriate.  Subsection (4) obliges 
Ministers to review each scheme from time to time and gives them power, once they have done 
so, to ensure that any scheme is revised.  Ministers can also withdraw their approval of any 
scheme following a review.  Subsections (1) to (4) apply to new schemes or schemes which 
have been subjected to a review.  This means that during a review of a scheme, Ministers must 
also follow the publicising and consultation obligations in subsection (3), except where they 
think that the review is unlikely to have a significant adverse affect on anyone.  Subsection (6)
provides that Ministers can approve different schemes for different type of tenancy or occupancy 
arrangement or more than one scheme for the same type of tenancy or occupancy arrangement.

151. Section 90(3) of the Rent (Scotland) Act 1984 declares that a tenancy deposit is not to be 
treated as a premium, but is given as security for a tenant’s obligations for utility accounts, 
damage and so on.  This list does not include ‘rent’.  Section 116D inserts ‘rent’ as a further 
ground for which a deposit can be held as security.
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PART 4 – LICENSING OF HOUSES IN MULTIPLE OCCUPATION

Introductory

152. Section 117 requires every house in multiple occupation (HMO) that is not exempted to 
be licensed.  A licence for an HMO authorises its holder and any agent named on the licence to 
allow the HMO to be occupied in accordance with the licence conditions.

Meaning of “house in multiple occupation”

153. An HMO is defined in section 118.  The first requirement is that it is living 
accommodation occupied by three or more people, who are members of more than two families.  
The second is that those people share a house, or in other accommodation are required to share a 
toilet, personal washing facilities or facilities for the preparation or provision of cooked food.  
“Living accommodation” may include accommodation where the shared facilities are in different 
buildings, for example where there is a central refectory for several blocks.  People count as 
occupants only if the accommodation is their only or main residence.  However, accommodation 
occupied by a student during term time is regarded as that person’s only or main residence.  
Patients in hospital are not counted as occupants of the hospital.

154. Section 119 sets out seven types of exemption from the licensing requirement.  The first 
relates to owner occupiers.  An HMO is exempted if it is occupied only by the owners, members 
of their families, and any other persons who are not related to the owners and are members of no 
more than two other families.  The second exemption applies where the HMO is provided as part 
of a service registered in certain categories under Part 1 of the Regulation of Care (Scotland) Act 
2001.  This excludes those categories of care accommodation where the Care Commission is 
responsible for inspecting the property as well as the service.  The third exempts forces 
accommodation, and the fourth exempts prisons and related institutions.  The fifth exemption is 
where the occupants are members of a religious order, mainly occupied in prayer, contemplation, 
education or the relief of suffering, plus no more than two people who are not members of the 
order.  The sixth exemption is where the landlord’s rights and duties have been transferred to a 
local authority under section 74 of the Antisocial Behaviour etc (Scotland) Act 2004, in order 
that the local authority can take steps to prevent antisocial behaviour by the tenants.  The final 
exemption is where the HMO is owned by a small housing co-operative.  This removes an 
anomaly where, if a group of people own the house they occupy jointly, they are exempt from 
licensing, but if they form a corporate body which owns the house, they would otherwise require 
to be licensed.  Ministers can by order add, remove or vary the descriptions of categories of 
HMOs which are to be exempt.

155. Section 120 allows Ministers to define by order specified types of HMOs which can be
exempted from licensing by a local authority, on a discretionary basis.  This would allow 
individual local authorities to continue licensing certain types of HMO if there was a particular 
problem with that type of HMO in particular areas.

156. Section 121 defines the meaning of “related” for the purposes of HMO licensing.  The 
definition includes married, unmarried and same-sex couples, and stepchildren and foster 
children, as well as blood relatives. 
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Application for HMO licence

157. Section 122 and schedule 4 describe the procedure for applying for an HMO licence.  
The schedule specifies the information to be contained in an application for a licence.  It 
provides a detailed description of the requirement to give public notification of an application, 
including provisions to limit notification where it could put people at risk, for example for 
women’s refuges.  It sets out how people can make written representations about the application, 
the local authority’s powers to make inquiries about the application, and the applicant’s right to 
see and respond to written representations and the local authority’s report on any inquiries it has 
made.  The applicant and others may also be invited to make representations about the 
application at a hearing.  In considering the application, the authority must take into account 
valid written representations, the report of its own inquiries, written responses from the applicant 
and oral representations at the hearing.  It may consider late written representations if satisfied 
that it was reasonable for the deadline for representations to be exceeded.  

158. The authority must decide whether to grant or refuse an application within 12 months of 
its receipt.  It may apply to the sheriff for an extension to this period.  If a decision is not made 
within the requisite period, the licence is granted unconditionally. 

159. Under section 123, the authority must refuse an application if the applicant or their agent 
is disqualified by court order from holding an HMO licence or the authority considers either of 
them to be not a fit and proper person.  The factors to which the local authority must have regard 
in determining whether the applicant and agent are “fit and proper” are as in the Antisocial 
Behaviour etc (Scotland) Act 2004.  Where an applicant or agent is not an individual, these tests 
apply to any director, partner or other person involved in the management of the company, trust 
or organisation.

160. Section 124 states that an authority may only grant a licence if the accommodation is 
suitable for use as an HMO or could be made so by including conditions in the licence.  The 
criteria that an authority must consider are given.

161. Section 125 prevents an authority from considering an application from the same 
applicant for the same accommodation, or for any accommodation if refusal was on the grounds 
of the applicant not being a fit and proper person, within a year of refusal of an application.  This 
restriction does not apply if the local authority is satisfied that there has been a material change 
of circumstances, for example if a physical feature which made the property unsuitable for 
licensing has been altered. 

Terms of HMO licence

162. Section 126 deals with the conditions contained in licences.  A local authority may 
include any conditions that it considers appropriate.  The Scottish Ministers may also specify in 
regulations conditions which must be included.  Conditions can include dates by which they 
come into effect.  A condition requiring work to be carried out to the property must not come 
into effect sooner than the local authority reasonably considers the work can be completed.  
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163. Section 127 states that an HMO licence lasts for three years, or a shorter period which 
cannot be less than 6 months.  It starts on the date when notice of the decision to grant the 
licence is served on the owner, or another date specified in the licence.  If anyone has made a 
representation about the licence application, time is allowed for an appeal to be brought before 
the licence comes into force.  In the case of a licence granted because a local authority did not 
come to a decision within the period required, the licence will last for one year from the end of 
that period. 

164. Section 128 deals with the expiry date of an HMO licence when an application is made 
for a new licence for the same HMO before the existing licence has expired.  If the new licence 
is granted, the existing one expires when that comes into effect.  If the new licence is refused, the 
existing licence expires on the latest of three dates.  These are the last date on which an appeal 
may be made against refusal, the date on which an appeal is abandoned or finally refused, and 
the date on which the existing licence would have expired under its original terms.

165. Section 128A states that an existing HMO licence transfers to the new owner of a 
licensed property and lasts for one month from the date of purchase, provided that the new owner 
is already entered on the local authority’s register of landlords.  If the new owner submits a 
licence application before the end of that month, the licence will continue in force until that 
application is determined, as for renewals.  If the new owner is not a registered landlord, the 
licence expires on the date that ownership transfers.

166. Section 129 transfers the licence of a deceased sole licence-holder to that person’s 
executor.  The licence expires three months after the date of death, unless the authority is 
satisfied that it is reasonable to extend it in order to wind up the holder’s estate.

Variation and revocation of HMO licence

167. Section 130 sets out the procedure for varying a licence, which a local authority may do 
for its own reasons or at the request of the licence holder.  If the local authority proposes the 
variation, it must give its reasons.  The variation process does not permit the period of the licence 
to be shortened.  The authority must consider oral representations at a hearing before deciding 
whether to vary the licence.  The variation comes into force on a date calculated in the same way 
as for the start of a licence.   

168. Section 131 allows a local authority to revoke a licence at any time.  The three possible 
grounds are that the licence holder is no longer a suitable person under section 123; that the 
accommodation is no longer suitable for use as an HMO and cannot be made suitable; or that a 
condition of the licence has been breached.  The authority must consider oral representations at a 
hearing before deciding whether to revoke the licence.  A revocation comes into force on the 
date by which the decision to revoke the licence may be appealed, or on the date when such an 
appeal is finally abandoned or determined other than by quashing the decision to revoke.   
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Delivery and cancellation of HMO licence

169. Section 132 makes clear that the local authority must send the licence to the licence 
holder with any notification that the licence is being granted or varied.  A licence holder is also 
entitled to be given a certified copy of the licence, on any reasonable request.

170. Section 133 allows a licence holder to cancel the licence at any time by returning it to the 
local authority.  

Temporary exemptions

171. Section 134 allows a local authority to grant a temporary exemption order if the owner of 
an unlicensed HMO that requires to be licensed applies.  The owner must explain the steps to be 
taken to stop the premises from being an HMO, and the local authority must be satisfied that 
these steps will be successful.  The HMO does not need a licence during the term of the order, 
which is three months unless extended in exceptional circumstances.  Under section 135, the 
order may require the owner to carry out work to improve the safety or security of the occupants 
for the duration of the order.  This could include minor works or the provision of removable 
equipment where licence conditions would normally require permanent, fixed items.

Enforcement by local authority

172. Section 136 gives a local authority power to order that no rent or other payments are due 
from occupants of an HMO under any tenancy or occupancy arrangement.  This may be done if a 
licensable HMO is not licensed or a condition in a licence has been breached.  Procedures for 
notification and revocation are set out.  An order does not affect any other terms of the tenancy 
or occupancy arrangement.  Rent and other sums not paid while the order has effect do not 
become payable subsequently.

173. Under section 137 a local authority can serve a notice on a licence holder requiring action 
to be taken to rectify or prevent a breach of a condition in an HMO licence.  While such a notice 
is in force, no new occupiers should be permitted to move in.  Such action would result in an 
offence being committed (section 138(2)(b) and (4)(b)).  Existing occupiers will be notified of 
the requirement (section 142(6)). 

174. Sections 137A and 137E and Schedule 4A make arrangements about HMO amenity 
notices.  Such a notice can be served on any living accommodation which the local authority 
believes to be an HMO which requires to be licensed, and which the local authority considers is 
not reasonably fit for occupation by the number of persons occupying it.  Section 137B sets out 
the issues the local authority must have regard to in deciding whether the accommodation is 
reasonably fit for occupation.  By serving an HMO amenity notice the local authority may 
require the owner to carry out work to make the accommodation reasonably fit for occupation.  
The notice must specify the work to be carried out and the period in which it must be done (not 
less than 21 days), and may specify particular steps to be taken in carrying out the work.  An 
HMO amenity notice may not require the owner to take any fire safety measures within the 
meaning of the Fire (Scotland) Act 2005, since enforcing such matters is the responsibility of the 
Fire and Rescue Service.
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175. Section 137C provides that the local authority may revoke the HMO amenity notice if 
the living accommodation is demolished or the work is no longer considered necessary.  Section 
137D allows the authority to extend the period for the work to be carried out, if it considers that 
it will be completed within a satisfactory period.  

176. Schedule 4A sets out arrangements for enforcement of HMO amenity notices.  If the 
owner fails to comply with the notice, the local authority may carry out the work and recover its 
costs.  Before carrying out any work on a listed building, the authority must consult appropriate 
bodies.  If the authority proposes to do the work but considers that doing so is likely to endanger 
occupiers, it can require them to move out, and can if necessary obtain a warrant for ejection.  It 
is an offence for any person to move into any land or premises from which occupiers have been 
required to move.  The authority must grant a certificate of completion that the work has been 
carried out, if requested.  The local authority must record HMO amenity notices in the Building 
Standards Register, or keep a written record if the HMO is not a building.

177. Section 137F allows the local authority to carry out work required by an HMO amenity 
notice, or arrange for it to be carried out, by agreement with the owner and at the owner’s 
expense.

178. Section 137G applies where an occupier moves from a house to allow work required by 
an HMO amenity notice, whether moving was required by the local authority, in terms of a 
warrant of ejection or otherwise.  The tenancy or occupancy agreement is not taken to be 
terminated, varied or altered as a result (if the occupier chooses). That person can resume lawful 
occupation on the same terms and conditions as he or she enjoyed before leaving.

179. Section 137H deals with people who are authorised or entitled to do anything under an 
HMO amenity notice.  If anyone, having received notice of the intended action, prevents or 
obstructs a person from doing something they are authorised or entitled to do, the sheriff can 
order the person causing the obstruction to allow access.  If they fail to comply with the order 
from the sheriff, then they are guilty of an offence and on summary conviction liable to a fine of 
up to level 3 on the standard scale.  This does not apply to any rights conferred by Part 7.

Offences etc.

180. Section 138 lists the criminal offences relating to HMO licensing.  An owner of a 
licensable HMO without a licence is committing an offence (unless the owner has a reasonable 
excuse).  It is also an offence to claim that an HMO licence that has ceased to have effect is 
valid.  A licence holder commits an offence by using an agent not specified on the licence, 
breaching a condition in a licence or allowing an HMO to be occupied in contravention of a 
requirement under section 137(2).  An agent commits an offence if he or she acts for a licence-
holder without being named on that licence, causes a condition of the licence to be breached, or 
does anything which permits or facilitates occupation of a licensable HMO that either does not 
have a licence or is occupied in contravention of a requirement under section 137(2).  It is an 
offence to prevent or obstruct any person exercising powers of entry under section 156(1)(e).  
Section 139 defines circumstances in which offences are not committed, or where there is a 
defence of reasonable excuse. Section 140 sets penalties for these offences.
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181. Section 141 gives a court powers to revoke an HMO licence and disqualify an owner 
from holding a licence, or an agent from being named on a licence, for a period not exceeding 
five years.  These powers can be used on conviction of an offence under section 138.  A person 
other than the owner of the HMO or agent, who is convicted of preventing or obstructing an 
officer from exercising a power of entry, cannot be disqualified (but any such conviction would 
be taken into account if they subsequently applied for an HMO licence).

Local authority decisions: notice and appeals

182. Section 142 sets out the procedures for the service of notice of decisions on HMO 
licensing made by local authorities.  Such notices must give the local authority’s reasons for its 
decision, and set out the effect of the decision, when it comes into effect, and the arrangements 
for appeal.  Section 143 deals with procedures for appeals against the decisions referred to in 
section 142.  Any person on whom the local authority is required to serve notice of a decision 
has the right to appeal against the decision to the sheriff.  They must do so within 28 days, 
although the sheriff may decide to hear a late appeal.  The sheriff may confirm, vary or quash the 
decision of the local authority, or (except for a decision to make an HMO amenity notice) may 
remit it back to the authority for reconsideration.  The sheriff’s decision may be appealed to the 
sheriff principal.  The decision of the sheriff principal is final.

General and supplementary

183. Section 144 requires a local authority to keep an HMO register containing details of each 
application for an HMO licence, the decision made on the application and subsequent progress of 
the licence.  The register is to be publicly available, but the local authority must exclude any 
information that it considers could put any person or premises at risk.

184. Section 145 entitles local authorities to charge fees for an application for a licence and 
for issuing a certified copy of a licence or of an entry in the HMO register.  The Scottish 
Ministers may make regulations about fees, including maximum amounts to be charged, how 
fees are to be calculated, and circumstances in which no fee is to be payable, or in which fees are 
to be refunded.

185. Section 146 allows Ministers to make payments to local authorities to enable or assist 
them to exercise their functions in connection with HMO licensing. 

186. Under section 147, a local authority must have regard to guidance issued by Ministers 
about the exercise of its HMO licensing functions.

187. Section 148 deals with the situation where an HMO is owned jointly by more than one 
person.  The application for a licence may be made by one owner or jointly by more than one.  
Any joint licence holders can request to be removed from the licence at any time, provided one 
owner continues to hold the licence.

188. Section 148A requires that any notice served on an applicant or licence holder must be 
copied to any specified agent of that owner.  Unlike notifications under section 142, the 
provision of a copy of the notice to any agent does not entitle the agent to make representations 
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or appeal decisions on his or her own behalf, but only on behalf of the applicant or licence 
holder.

189. Section 149 provides definitions of terms used in this Part.

PART 5 – MOBILE HOMES

190. Section 150 amends section 1 of the Mobile Homes Act 1983 by substituting a new 
section.  The effect of this is to require the owner of a protected site to give a proposed occupier 
of a mobile home on the site a written statement before an agreement on letting a stance is made.  
The contents of the statement are specified.  If the owner is selling the mobile home, the 
statement must be given not later than 28 days before the date of either the agreement on letting 
the stance or the agreement for the sale of the mobile home, whichever is earlier.  Otherwise, the 
statement must be given not later than 28 days before the date of the agreement on letting the 
stance.  The proposed occupier may consent in writing to the statement being given by a later 
date.  Any express term not set out in the written statement is unenforceable.  If the owner fails 
to provide the statement, the occupier may apply for a court order requiring this to be done.

191. Section 151 amends section 2 of the 1983 Act to provide that, if the written statement is 
given to the occupier after the date of the agreement, the period of six months, during which 
either party can apply to the court to vary or delete any express term in the agreement, runs from 
the date on which the statement is given, rather than the date of the agreement.

192. Section 152 amends Part 1 of Schedule 1 to the 1983 Act.  The effect is that the owner 
may ask the court to terminate the agreement because the condition of the mobile home has a 
detrimental effect on the site (but not because of its age).  The court may give the occupier the 
chance to carry out repairs on the mobile home, if it would be reasonably practicable thus to 
rectify the detrimental effect and if the occupier states the intention of carrying out the repairs.  
A further amendment gives an owner 28 days in which to decide and notify the occupier whether 
a person to whom the occupier wishes to sell the mobile home and assign the stance let is 
approved.  

193. Section 153 amends section 2A of the 1983 Act to give Ministers power to amend by 
order the implied terms set out in the 1983 Act.  Such amendments can affect existing 
agreements only on the first use of the power.  Subsequent orders can only affect agreements 
made on or after the date of the coming into force of the order.

194. Section 154 amends the Caravan Sites Act 1968 (as amended by the Housing Act 2004) 
to define it as an offence when a person interferes with the peace or comfort of the occupier and 
persons living with the occupier or persistently withdraws or withholds required services or 
facilities, knowing, or having reasonable cause to believe, that the action will cause the occupier 
to leave or to give up relevant rights.  The section also amends that Act to remove a reference to 
regional councils in Scotland as they no longer exist.
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PART 6 – REGISTER OF LANDLORDS: MISCELLANEOUS AMENDMENTS

195. Section 155 amends the Antisocial Behaviour etc. (Scotland) Act 2004. These 
amendments give Ministers powers to issue a Letting Code, which is a code of practice on 
standards of management for landlords and their agents. Ministers must first assess existing 
arrangements relating to standards of management and consult relevant persons on the Code.  
Any such Code would have to be considered by a local authority when deciding whether 
someone is a fit and proper person to be a landlord. The local authority will also have to take into 
account the fact and nature of any agreement that the landlord has with an agent in connection 
with the letting of the house, when deciding whether the landlord (but not the agent) is a fit and 
proper person.

196. Section 155A makes further amendments to the Antisocial Behaviour etc. (Scotland) Act 
2004.  These control public access to information contained in a local authority’s register of 
private landlords, so that the access is geared to the purposes for making that information 
available to the public and does not support other undesirable purposes such as trawling the 
internet-based register.  The section also prevents an abuse by ensuring that a person whose 
application is refused cannot re-apply immediately and thus let lawfully while the new 
application is considered.  

PART 6A – AMENDMENT OF HOUSING (SCOTLAND) ACT 1988

197. Section 155B amends the Housing (Scotland) Act 1988 to allow a landlord to seek 
possession, on grounds of antisocial behaviour, of a house let under a contractual assured 
tenancy, even though the tenancy agreement does not provide that possession could be sought on 
those grounds.

PART 7 – RIGHTS OF ENTRY

198. Section 156 sets out powers of entry. Any person authorised by the local authority may 
enter premises in connection with decisions relating to the designation of a Housing Renewal 
Area; determining whether to serve a work or demolition notice or whether the requirements 
under an existing notice have been complied with; carrying out work or demolition that the local 
authority is required or authorised to do; maintenance orders and plans; and HMO licences and 
requirements associated with them and with HMO amenity notices.  A member of a Private 
Rented Housing Committee or person authorised by them is entitled to enter a house in respect 
of which an application has been referred to the Committee.  The owner of any house may, at 
any reasonable time, enter the house to do any work required by a work notice, demolition notice 
or maintenance plan.  This is particularly important where the owner lets out the house.  A 
landlord has a right of entry to view the condition of the house and carry out work to meet the 
repairing standard.  

199. Section 157 outlines circumstances where a sheriff or justice of the peace may issue a 
warrant to allow a person authorised by a local authority, or Private Rented Housing Committee, 
to enter a house, by force if necessary, for the purposes described in section 156. A warrant can 
only be issued where the sheriff or justice is satisfied that the entry is reasonable and that entry 
has been refused, or is expected to be refused; the land or house is empty; the owner is 
temporarily absent; the matter is urgent; or that asking for access to the house would have 
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defeated the purpose of gaining entry. Except in the last two of these cases, the sheriff must also 
be satisfied that the local authority has served on the owner a notice that it intends to apply for a 
warrant. 

200. Section 158 provides a right of entry for constables to enter land or premises where there 
is a reasonable belief certain offences are being committed, to seek evidence of those offences.  
There is also an ability to apply for a warrant from a sheriff or justice of the peace in these 
circumstances.  

201. Section 159 contains additional details of the rights of entry.  The right of entry allows 
access to adjacent land or premises.  Along with the right of entry goes the entitlement to survey 
and examine and do anything else necessary for the purpose for which entry is authorised.  
Where a person exercises the rights of entry, they are entitled to bring other persons or 
equipment as necessary. Access should be at reasonable times and in most situations at least 24 
hours notice given.  The land or premises must be left secure and compensation is due if any 
damage has occurred as a result of the entry or failure to secure the premises. Disputed 
compensation will be settled by arbitration.  

PART 8 – GENERAL AND SUPPLEMENTARY

202. Section 159A places a duty on Ministers and local authorities to perform any functions 
that they are required or empowered to carry out under the Bill in such a way as to promote equal 
opportunities and compliance with equal opportunity requirements

203. Section 160 details powers for a local authority to obtain information to enable or assist it 
to carry out its functions under the Bill.  This information can be obtained from various specified 
persons.  The local authority can serve a notice on such a person requiring him or her to state in 
writing the nature of the person’s interest in the house or premises and the name and address of 
any other person with an interest, and to provide any other information about the house or 
premises.  It can also require any occupier to disclose the nature of their relationship with any 
other occupier.  This is with a view to allowing the local authority to serve notices as required or 
otherwise to carry out its functions. Any person who is asked to provide such information and 
refuses or fails to do so, knowingly gives false or misleading information, or recklessly makes a 
false or misleading statement in respect of information, is guilty of an offence with a fine on 
summary conviction not exceeding level 2 on the standard scale.  There is no requirement to 
disclose information if that would make the person liable under law to any sanction or other 
remedy. 

204. Section 161 deals with formal communications.  A formal communication is any notice, 
notification, direction, consent, order, licence, application (other than to a court) or decision that 
is served, given or made under the Bill or for the purposes of the Bill.  There is provision about 
how such communications are to be made and served.

205. Section 162 gives Ministers powers to make regulations setting out the form and content 
of any formal communication.    
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206. Section 163 sets out the position where an offence is carried out by a body corporate, a 
Scottish partnership or an unincorporated association. Where the offence arises from an act (or 
any neglect) of a defined officer of these bodies, the individual is also guilty of an offence.

207. Section 164 gives the Scottish Ministers the power to make incidental, consequential, 
transitional, or saving provisions. Section 165 contains provisions on the making and approval of 
orders and regulations arising from this Bill.

208. Section 166, schedule 5 and schedule 6 deal with repeals, revocations and 
modifications.  Section 167 deals with Crown application.  Section 168 defines terms used in the 
Bill and section 169 sets out commencement provisions.  The table below is a graphic 
representation of some of the definitions in section 168.

Houses
(separate 

dwellings)

Other types of 
built living

accommodation

Living accommodation

Residential premises Non – residential
premises

Incapable of being
occupied

Other land

Buildings

Premises Land

Mobile homes, 
accommodation not 

in buildings

Living 
accommodation
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HOUSING (SCOTLAND) BILL 
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SUPPLEMENTARY FINANCIAL MEMORANDUM 

 
INTRODUCTION 

1. This memorandum has been prepared by the Scottish Executive to update the Financial 
Memorandum concerning the changes made to the Housing (Scotland) Bill at stage 2. 

COSTS ON THE SCOTTISH EXECUTIVE 

Right to Buy applications 

2. The Scottish Executive meets the cost of almost all Right to Buy valuations, except in 
circumstances where the landlord and tenant agree to having the valuation carried out 
independently, in which case the cost is met by the landlord. Section 110 of the Bill gives 
Ministers the power to prescribe information to be made available to prospective right to buy 
purchasers. In the Financial Memorandum accompanying the Bill as introduced, it was estimated 
that the additional costs to the Executive could be around £700,000 per annum. Actual additional 
costs would be determined by the information required and agreement on the costs of providing 
that information.  

3. In a memorandum to the Communities Committee, discussed on 14 September this year, 
the Executive gave more information on how the provisions in Part 3 of the Bill would be 
applied, including section 110. The memorandum set out the intention that prospective Right to 
Buy purchasers would receive a written report on the construction type of the property and any 
obvious defects. It is estimated that the additional information requirements could cost up to £1.4 
million over the cost of existing right to buy valuations (double the estimate in the original 
Financial Memorandum). The actual figure would depend on demand for the right to buy and the 
actual cost of providing the additional information. 

4. Section 110 of the Bill has been amended at Stage 2 to allow Ministers to prescribe in 
regulations information that will only be provided when the prospective purchaser pays (or 
commits to pay) for that information. The effect of this will be that, where information is 
prescribed, the cost of providing the information will be borne by the prospective buyer. No 
decision has been taken as to what information will be the subject of a charge, except that the 
cost of the valuation to determine the price to be paid will continue to be met as per existing 
arrangements. 

5. The estimate of additional costs is shaped by the information prescribed; the cost of 
prescribing information on a per unit basis; and the number of Right to Buy applications. The 
additional costs over existing arrangements to be met by the Executive will also depend on how 
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much of the information to be provided will be the subject of a charge to the prospective 
purchaser. Should the outcome be to split the charge equally between the Executive and the 
prospective purchaser, then the additional cost to the Executive would be £700,000 (assuming 
18,000 requests for information as per 2003-04), with another £700,000 to be paid by Right to 
Buy purchasers. There may also be administrative costs for landlords for providing information 
and collecting charges.  Such costs will be taken into account in setting any charges.

COSTS ON LOCAL AUTHORITIES

Single survey costs: assistance for house sellers

6. Members of the Communities Committee expressed concerns about the impact of the 
costs of providing the Purchaser’s Information Pack (PIP), including the Single Survey, on
sellers who are on low incomes or in a slow market and may not be able to fund the costs until 
the house is sold.  They feared that they could be discouraged from selling their property.  

7. In the light of discussions with the Purchasers Information Advisory Group, the 
Executive believes that, in the vast majority of cases, solutions to the funding of the pack will be 
offered by surveyors, mortgage lenders and others involved in the house buying market.  
However, the Executive recognised that there were concerns with regard to this matter and 
therefore brought forward amendments to section 68 of the Bill.  The new provisions will give a 
local authority the power to offer assistance with the costs of selling a house.  Assistance could, 
for example, take the form of a short-term loan, repayable in full upon the sale of the house or 
end of the loan period.  

8. As the detail of the Single Survey and PIP are designed and guidance on the scheme of 
assistance is developed the Executive will consider the need for such a safety net, though it 
would not seek to substitute for private sector activity where the market is capable of delivering 
solutions. Because of the small number of cases expected and the relatively small cost involved 
in providing the pack, it is not expected that this change will make an appreciable difference to a 
local authority’s costs in operating the scheme of assistance.  

Adjustments to landlord registration system

9. The Bill makes a number of detailed adjustments to the provisions in the Antisocial 
Behaviour etc. (Scotland) Act 2004 for the registration of private landlords.  These adjustments 
take account of matters raised during consultation and the development of systems to implement 
the registration scheme.  They include ensuring that a local authority takes account of the fact 
and nature of an agency arrangement and managing the availability of registered information to 
the public to avoid misuse, particularly through Internet access.  Since these are adjustments to 
the process rather than additional tasks, they are not expected to have a significant effect on the 
costs to local authorities of running the registration scheme or the costs to landlords and agents 
of registering.
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COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES

Adaptations to meet the needs of disabled people or to improve energy efficiency

10. The Bill as introduced requires that assistance for adaptations must be in the form of 
grant where the adaptation provides a disabled person with access to standard amenities 
(washing and sanitary facilities).  This requirement already exists and so there should be no 
additional costs to local authorities or the Scottish Executive.  The Bill as amended also allows 
Ministers to make regulations specifying the form of any assistance (within the range available) 
that is provided for disabled adaptations and in particular to extend the circumstances in which 
grant must be paid in relation to adaptations.  The financial implications of any such extension 
will be considered when deciding whether to make such regulations and what form they should 
take, with the intention of confirming that the financial effect of those regulations can be 
contained within the appropriate budgets by consequential adjustments of priority between 
expenditure on assistance for disabled adaptations and other types of expenditure.  The costs will 
depend on the detail of what is proposed at the time and will be set out in a Regulatory Impact 
Assessment which will be given to the relevant committee.  The Bill does not commit local 
authorities or the Scottish Executive to additional expenditure in this connection.

11. The original Bill introduces a right for tenants of private sector landlords to adapt their 
houses to suit the needs of disabled occupants. The amended Bill introduces a similar right to 
carry out work to improve energy efficiency (e.g. to have central heating installed under the 
Scottish Executive’s central heating programme).  Costs of installing central heating would be 
met by the Executive (the average unit cost in 2004-05 was £3,200), with the tenant meeting 
some costs in certain circumstances.    

12. It may be that some tenants who did not previously apply for central heating, suspecting 
that the landlord would refuse permission, might now apply, increasing demand on the 
programme.  We have no information on how many tenants may be in this position.  We are 
aware of fewer than 10 tenants who have applied but been unable to proceed because their 
landlords have refused permission unreasonably. 

13. Both rights are subject to the landlord being able to refuse or apply conditions on 
reasonable grounds.  The tenant may appeal to the sheriff against the landlord’s decision.  Any 
appeals to the sheriff would lead to costs falling on the courts.  In both cases the landlord may, if 
that is reasonable, require that the house be reinstated to its previous condition.  The Bill 
provides that any costs that fall on the landlord may be taken into account in deciding whether a 
refusal or a condition is reasonable.  The right should therefore not require landlords to meet any 
additional costs.

Rent Assessment Panel

14. The Bill as amended gives Ministers powers to extend the functions of the proposed 
Private Rented Housing Panel so that it, instead of the sheriff court, makes decisions as to 
whether a landlord has been reasonable in dealing with a tenant’s application to carry out 
adaptations to suit a disabled occupant.  It is likely that additional cases which would result from 
any such extension would be few in number and that they could be accommodated within the 
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costs already estimated for the expansion of the Rent Assessment Panel to form the Private 
Rented Housing Panel. 

Tenancy Deposits

15. A new Part was introduced at Stage 2 dealing with tenancy deposit schemes.  Ministers 
will have the power to approve a tenancy deposit scheme or schemes and to make regulations 
setting out the conditions a tenancy deposit scheme must meet before it can be approved by 
them.

16. During preparatory work on the Bill, provision for tenancy deposits was not included as 
the Bill focussed largely on improving house condition and quality.  However, a number of 
responses to the consultation paper Maintaining Houses - Preserving Homes indicated support 
for some form of tenancy deposit scheme in the private rented sector.  Some stakeholders also 
made their case to the Communities Committee during the Stage 1 evidence-gathering sessions.  
The Committee therefore recommended in their Stage 1 report that Ministers be given the power,
through regulations, to introduce such a scheme following consultation. As a result, the 
Executive has not yet consulted on the various options to safeguard tenancy deposits, nor have 
any options been costed.

17. There are various ways to safeguard tenancy deposits and Ministers will consult widely 
before deciding on the most effective method of doing so prior to developing the detail of any 
regulations.  Options range from a full custodial scheme or schemes (where the deposit is held by 
a third party) with dispute resolution (where adjudication would be carried out by the tenancy 
deposit operator rather than the courts, as at present) to a minimal ‘do nothing’ situation - if 
developments in the private rented sector warranted this.  The financial impact will therefore be 
dependent on the approach taken following consultation. A full regulatory impact analysis of the 
options will be carried out before consultation.  

18. Whilst stakeholders recognised that further research is required, some of the evidence 
submitted to the Communities Committee at Stage 1 provided a rough estimate of costs for a 
custodial scheme.  Evidence submitted by the National Rent Deposit Forum suggested this might 
vary between £0.4 million to £1.2 million for a custodial scheme without dispute resolution to 
between £0.8 million to £2.8 million for a custodial scheme with dispute resolution.  It was also 
suggested that nearly £2 million could be raised annually by way of interest if all deposits were 
held in a custodial scheme.

19. On these rough estimates, a full custodial scheme may be self-financing, but it can also be 
seen clearly that there is a risk of a shortfall (particularly if Ministers were also to prescribe that 
tenants should receive interest on their deposit).  The Executive might therefore have to 
underwrite such a scheme or fund the dispute resolution element.  There would also be the usual 
setting-up costs, promotion and awareness raising.  Such costs are also likely to fall on the 
Executive.

20. It has also been suggested that, at present, the amount of deposits unreasonably withheld 
each year is less than £1 million, out of an estimated £45 million of deposits held by landlords at 
any one time.  Various other developments in the private rented sector, either proposed in the 
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Bill or in progress under other initiatives (landlord registration, HMO licensing, the Letting Code 
– if required, etc.), will weed out many of the remaining rogue landlords and potentially reduce 
even further the amount of tenancy deposits being withheld unreasonably. The Executive is 
therefore mindful to ensure that a situation does not develop where the machinery that might be 
put in place to deal with tenancy deposits costs significantly more than the amount of deposits it 
is intended to safeguard.  

21. The prospect of provisions governing how tenancy deposits are to be handled by 
landlords may also result in other changes in the marketplace.  Whilst the provisions are 
designed to ‘catch’ a deposit even if called by any other name, landlords may develop other 
forms of security, for example, requiring a guarantor for tenants or favouring some kind of 
insurance protection.  We also have to be mindful of any potential side effect such provisions 
may have in increasing rental levels.  The possibility of such changes taking place must be
assessed and this will be done as part of the extensive consultation on the options for tenancy 
deposits.  Likewise, any move away from deposit taking by landlords could undermine the 
ability for a custodial scheme to pay for itself from the interest on deposits held.

22. There are likely to be start up costs for any new scheme and these may be borne by the 
Executive.  The regulations also make provision for a fee to be levied on landlords or tenants for 
using a scheme (this may go towards the funding of such a scheme), if this is considered 
necessary.  Should a custodial scheme be promoted, we would have to take into account the 
response by landlords who will no longer be able to access such funds as short term working 
capital.  If a tenancy deposit scheme includes a dispute resolution process, then this might also 
displace some activity from the small claims and other courts.  There may be some costs on local 
authorities, dependent on their involvement or role in any scheme.  The impact on other bodies, 
individuals and businesses is generally likely to be the same, irrespective of whether they be in 
remote, island or rural communities or be disabled persons.

23. The introduction of a tenancy deposit scheme would be a significant step.  It is therefore 
vital that Ministers consult and assess the financial impact, having fully costed it, of such a 
provision (on tenants, landlords and the marketplace) before making a commitment to introduce 
any scheme.  Ministers have therefore emphasised that they will not introduce any scheme for 
which they consider the costs to be disproportionate.
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Subordinate Legislation Committee 

42nd Report, 2005 (Session 2) 

Report on Housing (Scotland) Bill as amended at stage 2 
 
The Committee reports to the Parliament as follows— 
 

Introduction

1. At its meeting on 22 November 2005, the Committee considered the inserted 
or substantially amended delegated powers provisions in the Housing (Scotland) 
Bill as amended at stage 2.  The Committee reports to the Parliament on such 
provisions under Rule 9.7.9 of Standing Orders.  

2. Under Rule 9.7.10, the Executive provided a supplementary delegated 
powers memorandum (“DPM”) to the Committee, which is published at Annex A 
to this report. 

Delegated powers 

3. The Committee noted that, in response to points raised by the Subordinate 
Legislation Committee and the Communities Committee, a number of changes 
were made to delegated powers at stage 2 in order to alter the procedure to which 
a number of regulations and orders under the bill are to be subject.   The 
Committee was content with these amendments to change the procedure from 
negative to affirmative in relation to sections 88(4), 96(2), 101(1), 102, 108(4) and 
120(1).  In relation to further powers inserted or amended the Committee reports 
as follows— 

Section 64A – Adaptations: power to change method of appeal 

4. The Committee noted that this section gives Ministers the power to change 
the route of appeal from the Sheriff to the Private Rented Housing Panel for 
appeals by a tenant when a private landlord refuses consent for, or imposes 
conditions on, adaptations, heating installation or other energy efficiency 
measures.  The Committee was content that the route for appeals should be 
subject to change from the courts to the Panel, by Ministerial discretion, within the 
supervision of the Parliament.  The Committee also agreed that negative 
procedure provides the correct level of Parliamentary scrutiny. 

SP Paper 453 1 Session 2 (2005) 
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Section 68(4) – Assistance for housing purposes 

5. This section makes provision for local authorities to provide assistance for 
housing purposes by way of grants and loans. The stage 2 amendment allows 
Ministers to make further provisions about any type of assistance in relation to the 
acquisition or sale of a house or work on land or premises for specified purposes.  
The Committee was content with the power as drafted. 

Section 70(2A) – When assistance must be provided 

6. This section was introduced by way of amendment at Stage 2 and allows 
Ministers to make regulations making further provision in relation to the type of 
assistance that must be provided to make a house suitable for a disabled person’s 
needs.  Whilst the Committee noted that this change may raise particular issues in 
relation to consultation with stakeholders, it was content to simply note the power 
as drafted. 

Section 88(4) – Local authority payments to not for profit lenders 

7. This power provides for local authorities to make arrangements with 
designated lenders to make loans on their behalf.  In addition to changing the 
procedure for this power from negative to affirmative, which the Committee 
welcomed (as noted above), powers were extended by amendment to subsections 
(1) and (3) and a new subsection (3A) was added.  The Committee was content 
with these powers. 

Section 110(3) (inserts section 63A into the Housing (Scotland) Act 1987) – 
Information for tenants exercising right to purchase 

8. This section confers a power on Ministers to make regulations prescribing 
additional information to be supplied by a landlord to a tenant who has served an 
application to purchase under the “right to buy” provisions contained in the Act. 

9. New subsection (2A) of section 63A of the 1987 Act provides that this 
information would only be provided to a prospective right to buy purchaser if that 
tenant paid the landlord for its provision.  The sum to be paid would be specified in 
the regulations.  The Committee was content with this power as drafted. 

Part 3A: Section 116B(1) – Tenancy deposit schemes: regulatory framework 

10. Part 3A was introduced at stage 2 to deal with tenancy deposit schemes.  
The Committee noted that Ministers will have the power to prescribe arrangements 
for the handling of tenancy deposits and will be able to approve tenancy deposit 
schemes.  The Committee was content with this power as drafted. 
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Section 145(3) – Fees 

11. The Committee noted that this section allows local authorities to charge fees 
in relation to HMO licensing.  The Executive amendment has added 
“circumstances in which fees are to be refunded” to the list of examples of factors 
that may be specified in an order.  The Committee noted this clarification and was 
content with the power as drafted. 
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ANNEX A 

Delegated Powers Memorandum 

Housing (Scotland) Bill as amended at Stage 2 
 

Purpose
This supplement to the memorandum dated 7 March 2005 has been prepared by 
the Scottish Executive, in accordance with Rule 9.7.10 of the Parliament’s 
Standing Orders, to assist consideration by the Subordinate Legislation Committee 
of the Housing (Scotland) Bill (the Bill) as amended. It describes the purpose of 
each provision conferring powers to make subordinate legislation that was 
introduced or amended during the Bill’s Stage 2 process, and explains why the 
matter is to be left to subordinate legislation rather than being included in the Bill.  
The supplement should be read in conjunction with the original memorandum.     
 
Amendments to delegated powers 
During the Stage 2 proceedings, three new powers for the Scottish Ministers to 
make regulations were introduced to the Bill.  In three cases powers were 
extended or altered.  Another seven powers to make regulations and orders, which 
were originally to be subject to negative resolution procedure in the Scottish 
Parliament, were amended so as to be subject to affirmative resolution procedure.  
The changes from negative to affirmative procedure were recommended by the 
Subordinate Legislation Committee or the Communities Committee, which 
recommended in its Stage 1 report that all Part 3 regulations (on the provision of 
information on the sale of a house) should be subject to affirmative resolution 
procedure.  It considered that this was necessary so that the regulations 
establishing the new scheme would be subject to thorough Parliamentary scrutiny, 
given that most of the detail of the scheme would be set out in regulations.  On 
consideration, the Executive agreed with the recommendations of both 
Committees.  
 
Below are descriptions of the relevant powers and explanations as to why 
affirmative resolution procedure is considered to be appropriate. 
 
Part 1 Chapter 8: Supplemental provisions, including appeals

Section 64A – Adaptations: power to change method of appeal 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:   Negative resolution of the Scottish Parliament 

Section 64A was introduced by an amendment at Stage 2.  It gives Ministers 
power to change the route of appeal from the sheriff (as set out in section 62(6)) to 
the Private Rented Housing Panel, for appeals by a tenant when a private landlord 
refuses consent for, or imposes conditions on, adaptations to meet the needs of a 
disabled occupant or the installation of central heating or other energy efficiency 
measures.  Regulations may require that relevant guidance issued by the 
Disability Rights Commission is taken into account when determining the appeal.  

 4  
 

398



Subordinate Legislation Committee, 43rd Report, 2005 (Session 2) – Annex A

Reason for taking power 
Dealing with this matter by regulations means that Ministers can assess whether 
the Panel would be a more appropriate route than the sheriff court in the light of 
the establishment and operation of the Panel, experience of the number of 
appeals arising and evidence in practice of the relative merits of the two routes 
and other approaches to resolving the disputes involved.  Other factors could be 
taken into account, such as the capacity of the Panel system. 
 
The main factors which would lead to a decision to regulate are on record and 
Ministers expect to act on that basis.  Changing the route of appeal would be 
essentially procedural rather than an expansion of policy.  For these reasons it is 
considered appropriate that the regulations should be subject to negative 
resolution procedure.  
 
Part 2: Scheme of Assistance for Housing Purposes

Section 68(4) – Assistance for housing purposes 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:   Negative resolution of the Scottish Parliament 
 
As originally drafted, section 68(4) gave Ministers powers to make provision in 
relation to specific forms of assistance other than grants and loans.  As amended, 
the section allows Ministers to make further provision about any type of assistance 
in relation to the acquisition or sale of a house or work on land or premises for 
specified purposes. 

Reason for amendment
This change was part of wider amendments to section 68, in order to ensure that 
local authorities can provide effective assistance in a wide range of circumstances, 
including assistance to sellers to help with the costs of the single survey.  It is 
appropriate that Ministers should have a wide power to make provisions on such 
matters as the procedures to be followed by local authorities in considering 
whether to provide assistance and in providing it and the circumstances in which 
different types of assistance are appropriate, given the range of situations in which 
assistance may be given and the scope for good practice to develop as local 
authorities make use of their extended powers. 
 
Section 70(2A) – When assistance must be provided 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 70(2A) was introduced by an amendment at Stage 2.  This section will 
allow Ministers to make regulations making further provision about the type of 
assistance that must be provided in connection with adaptations to make a house 
suitable for a disabled person’s needs, where the house is the disabled person’s 
only or main residence.  This goes beyond the existing requirement that 
assistance for adaptations to give access to standard amenities must be in the 
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form of grant.  The powers could be used to prescribe, for example, the type of 
assistance that should be provided in connection with particular types of 
adaptation or when defined criteria about the applicant’s circumstances are met.  
In particular they can be used to prescribe circumstances when grant must be 
provided. 

Reason for taking power 
The Communities Committee called for a broadening of the circumstances in 
which grant must be available to help with adaptations.  Ministers wish to respond 
but given the current nature of available information it is not possible either to 
judge what the financial implications of particular approaches would be or to make 
a clear comparison with the arrangements in England and Wales as requested by 
the Communities Committee, since those arrangements are changing.  A power 
for Ministers to make regulations was therefore considered appropriate.  This new 
power would allow Ministers to make grant mandatory in certain circumstances.  
The political and financial significance of this means that full Parliamentary 
scrutiny is appropriate, so the regulation will be subject to affirmative resolution 
procedure. 
 
Section 88(4) – Local authority payments to not for profit lenders 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 88(4) is subject to negative resolution procedure in the published Bill. 
 
Instead of making loans directly to individuals, a local authority may make 
arrangements with certain designated lenders for that lender to make loans on the 
authority’s behalf.  Designated lenders are specified in terms of section 88(2) as 
being not for profit organisations who are in the business of providing assistance 
by way of loans for housing purposes. The arrangements may involve the local 
authority making payments into the lender’s loan fund, or to cover the lender’s 
administrative costs. Ministers may make regulations to amend the definition of a 
“designated lender” and to make provision as to the terms on which such 
payments may be made. 

Reason for taking power 
As explained in the original Memorandum, the policy is that local authorities should 
be free to make whatever arrangements they think fit with lenders who will make 
loans to individuals for housing purposes. No such arrangements exist in Scotland 
as yet.  However, as they develop, it may appear that standard terms should be 
placed on the payments made to such lenders. There may also be a need to fine-
tune the definition of a “designated lender”, as the loans market evolves. 

Reason for amendment
The Subordinate Legislation Committee recommended that regulations introduced 
under section 88(4) should be subject to affirmative resolution procedure.  Section 
88(4) allows Ministers to make regulations changing the definition of “designated 
lender” and making provision as to the terms which local authorities may impose 
on the payments they make to such lenders.  Since there is no restriction on how 

 6  
 

400



Subordinate Legislation Committee, 43rd Report, 2005 (Session 2) – Annex A

Ministers may change the definition of “designated lender”, and it is a power to 
amend the Bill itself, it was felt that this power should be subject to scrutiny by 
affirmative procedure.  The Executive therefore accepted this recommendation. 
 
Part 3: Provision of information on sale of house

Section 96(2) – Duty to provide information to potential buyer 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 96(2) is subject to negative resolution procedure in the published Bill. 
 
Section 96(1) requires the person who is responsible for marketing a house that is 
on the market (that is, either the seller or the seller’s agent) to provide a copy of 
prescribed documents relating to the house to a potential buyer who requests a 
copy.  Section 96(2) confers on the Scottish Ministers a power to set out in 
regulations the period within which the responsible person must comply with such 
a request. 

Reason for taking power 
This power is needed since it may be necessary in the light of experience to vary 
the timescale for compliance with the requirement to provide information.  This 
flexibility would allow Ministers to set a timescale that meets the aims of the 
legislation. 

Reason for amendment
The Communities Committee recommended that these regulations should be 
subject to affirmative resolution procedure, so they would receive thorough 
Parliamentary scrutiny.  The Executive agreed, given the importance of the matter 
that they cover to the working of the scheme.  
 
Section 101(1) – Information to be held or provided to potential buyers 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 101(1) is subject to negative resolution procedure in the published Bill. 
 
Section 101(1) confers on the Scottish Ministers a power to make regulations 
prescribing the documents in relation to a house on the market that a responsible 
person must hold and provide to a potential buyer. The regulations may make 
further provision about the prescribed documents, as the Scottish Ministers think 
fit. Subsection (2) specifies that a document may be prescribed only if the Scottish 
Ministers consider that it relates to the physical condition or value of a house, or 
any other matter connected with a house or its sale that would be of interest to 
potential buyers. Subsection (3) provides that the regulations may deal with the 
form and content of a prescribed document, who can prepare a document, the 
maximum period between preparation of a document and the date on which the 
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house is put on the market, and the period for which a document is valid and 
circumstances that will invalidate it. 

Reason for taking power 
It is essential that Ministers have the flexibility to respond to buyers’ changing 
needs for information about houses for sale and to changing conditions in the 
housing market. This section sets out the kind of information that could be 
required, but the specific details, which may need to be varied, would be more 
appropriately dealt with in regulations. 

Reason for amendment
The Communities Committee recommended that these regulations should be 
subject to affirmative resolution procedure, so they would receive thorough 
Parliamentary scrutiny.  The Executive agreed, given the centrality of the matters 
that they cover to the working of the scheme. 
 
Section 102 – Exceptions from duty to have or provide information 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 102 is subject to negative resolution procedure in the published Bill. 
 
Section 102 confers on the Scottish Ministers a power to make regulations setting 
out exemptions from the duties to hold and provide prescribed documents. 
Exemptions may apply to categories of people, periods of time or circumstances in 
which a person does not need to hold or provide a prescribed document, or other 
specified exceptions. 

Reason for taking power 
It is expected that it would be appropriate that certain types of property 
transactions will be excluded from the duty to provide information. This power will 
allow Ministers the flexibility to vary these exceptions as required. 

Reason for amendment
The Subordinate Legislation Committee recommended that regulations introduced 
under section 102 should be subject to affirmative resolution procedure, since they 
would specify exemptions from duties in Part 3 relating to the possession and 
provision of prescribed documents when houses are marketed for sale and 
therefore, according to the recommendation, effectively amend the Bill itself.  The 
Executive accepts this recommendation. 
 
Section 108(4) – Penalty charge notices 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 108(4) is subject to negative resolution procedure in the published Bill. 
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Section 108(4) confers on the Scottish Ministers a power to make regulations 
making further provision about penalty charge notices and other notices 
mentioned in schedule 3.  Such regulations may prescribe the form of notices, 
circumstances in which penalty charge notices may not be given, methods by 
which notices must be given and methods by which penalty charges may be paid. 

Reason for taking power 
These detailed technical matters are more appropriately dealt with in regulations 
rather than in primary legislation. Provisions may need to be adjusted as 
processes develop and conditions change. 

Reason for amendment
The Communities Committee recommended that these regulations should be 
subject to affirmative resolution procedure, so they would receive thorough 
Parliamentary scrutiny.  The Executive agreed.  Although the regulations deal with 
technical matters, these are important, especially since they can specify 
circumstances in which penalty notices would not be given. 

Section 110(3) (inserts section 63A into the Housing (Scotland) Act 1987) – 
Information for tenants exercising right to purchase 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 110(3) is subject to negative resolution procedure in the published Bill. 
 
Section 110(3) inserts a new section 63A into the Housing (Scotland) Act 1987. 
This new section confers on the Scottish Ministers a power to make regulations 
prescribing additional information to be supplied by a landlord to a tenant who has 
served an application to purchase under the “right to buy” provisions contained in 
the 1987 Act. The regulations may also make further provision about that 
information. The prescribed information may include a reasonable estimate of 
costs of maintaining the house and any common parts; how long common parts, 
fixtures and fittings and other prescribed items are expected to last, with an 
estimate of replacement costs; and other matters that may be of interest to the 
tenant who has applied to purchase. 

Reason for taking power 
The additional information is of a detailed nature and best dealt with in regulations.  
Ministers will also have the flexibility to respond to changing conditions. This 
regulation making power will ensure that the required information best meets the 
needs of both disposing landlords and tenants. 

Reason for amendments
An amendment to section 110(3) inserts subsection (2A) into the new section 63A 
of the 1987 Act.  This subsection provides that regulations under section 63A may 
specify prescribed information that would only be provided to a prospective right to 
buy purchaser if that tenant paid the landlord for its provision.  The sum to be paid 
would be specified in the regulations. 
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The Communities Committee expressed the view that prospective right to buy 
purchasers should receive information similar to that in the single survey.  The 
amendment means that Ministers could use their powers under section 63A of the 
1987 Act to prescribe additional information on house condition that landlords 
would provide to prospective right to buy purchasers, but only if the latter paid for 
it.  It is reasonable to have the capacity to charge for information that is useful to 
the prospective buyer.  If this capacity did not exist, the costs of improved 
information could impact on other services. 
 
The Communities Committee recommended that regulations under the new 
section 63A of the 1987 Act should be subject to affirmative resolution procedure, 
so they would receive thorough Parliamentary scrutiny.  The Executive agreed, 
given that the additional information may be quite extensive and that the tenants 
may have to contribute to the costs of providing it. 
 
Part 3A: Tenancy deposits 
 
Section 116B(1) 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
A new Part was introduced at Stage 2, dealing with tenancy deposit schemes.  
Ministers will have the power to prescribe arrangements for the handling of 
tenancy deposits.  They will be able to approve tenancy deposit schemes, in 
accordance with regulations made by them under Section 116B(1) after publicising 
and consulting on a proposed scheme. 

Reason for taking power 
In its Stage 1 report on the Bill, the Communities Committee recommended, in the 
light of representations made by various groups, that the Executive should take 
powers to make regulations to safeguard tenancy deposits in the private rented 
sector and that these should be introduced after consultation.  After consideration, 
the Executive agreed to make provision for such powers.  The Bill therefore gives 
Ministers powers to approve a tenancy deposit scheme or schemes and to make 
regulations setting out the conditions a tenancy deposit scheme must meet before 
it could be approved by Ministers.  Such conditions might include the manner and 
circumstances in which deposits must be paid, held and repaid; the sanctions for 
non-compliance; any dispute resolution mechanism; the types of persons who may 
operate such schemes; any fees that might be payable; and the publicising of 
schemes. 
 
There are various ways to safeguard tenancy deposits and Ministers will consult 
widely before deciding on the most effective method of doing so prior to 
developing the detail of any regulations. 
 
The introduction of tenancy deposit schemes would be a significant step, with 
financial and organisational implications on landlords and tenants and various 
other interests.  It is appropriate that the regulations should be open to full 
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Parliamentary scrutiny and, as such, are subject to the affirmative resolution 
procedure. 
 
Part 4: Licensing of Houses in Multiple Occupation

Section 120(1) – Power to designate HMOs capable of being exempted by 
local Authorities 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 120(1) is subject to negative resolution procedure in the published Bill. 
 
Subsection (1) gives Scottish Ministers power by order to designate types of 
HMOs which may be exempted from licensing by a local authority. Subsection (2) 
provides that a local authority may then, by order, exempt such HMOs in all or part 
of their area. 

Reason for taking power 
As explained in the original Memorandum, it is thought that registration, and other 
developments, may provide sufficient control over some categories of HMO, 
without the need for licensing. This power would enable the Scottish Ministers to 
indicate that in general such HMOs need no longer be licensed. However, there 
could still be problems in particular areas, for example where that type of HMO is 
typical accommodation for students or temporary workers in that particular area, 
but not in other areas. Subsection (2) allows local authorities to exempt these 
HMOs from the licensing requirement if they consider it appropriate.  Such 
exemption may be limited to specified parts of the local authority’s area. 

Reason for amendment
The Subordinate Legislation Committee considered that this order-making power 
should be subject to affirmative resolution procedure, since it would remove some 
HMOs from the protection of the licensing system in the Bill.  The Executive 
accepts this.  
 
Section 145(3) – Fees 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order made by statutory instrument 
Parliamentary procedure:   Negative resolution of the Scottish Parliament 
 
Section 145(1) allows local authorities to charge fees in relation to HMO licensing.  
Subsections (2) and (3) empower Ministers to make provisions about the charging 
of fees, including setting a fixed or maximum amount, setting out how fees are to 
be arrived at and specifying circumstances in which no fee will be payable. 

Reason for taking power 
The level of fees charged for HMO licensing, and the wide variation in fees across 
Scotland, has been a significant cause of complaint and concern under the 
existing system.  These provisions will help to ensure that local authorities charge 
at an appropriate level, and provide for greater consistency. The actual 
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determination of fees and fee structures is a level of detail which it is appropriate 
to place in secondary legislation. 

Reason for amendment
An Executive amendment has made a slight change to this section by adding 
“circumstances in which fees are to be refunded” to the list in subsection 145(3) of 
examples of factors that may be specified in an order.  This is for reasons of 
clarification.  
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SP Bill 40A-ML  Session 2 (2005) 1

Housing (Scotland) Bill 

Marshalled List of Amendments selected for Stage 3 

The Bill will be considered in the following order— 

Sections 1 to 169 Schedules 1 to 6 
Long Title  

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 10 

Malcolm Chisholm 

70 In section 10, page 5, line 15, at end insert— 

<(c) a strategy for improving the condition of houses by providing or 
arranging for the provision of assistance under Part 2 of the Housing 
(Scotland) Act 2005 (asp 00).”> 

Section 12 

Malcolm Chisholm 

72 In section 12, page 6, line 17, leave out from <an> to <and> in line 19 and insert <a house which 
is—

(i) on land comprised in a lease constituting— 

(A) a 1991 Act tenancy (within the meaning of the Agricultural Holdings 
(Scotland) Act 2003 (asp 11)), 

(B) a short limited duration tenancy (within the meaning of that Act), or 

(C) a limited duration tenancy (within the meaning of that Act), and 

(ii) occupied by the tenant of the relevant lease, 

(  ) a tenancy of a house on a croft (within the meaning of the Crofters (Scotland) Act 
1993 (c.44)), or 

(  ) a tenancy of a house on a holding situated outwith the crofting counties (within 
the meaning of that Act of 1993) to which any provision of the Small Landholders 
(Scotland) Acts 1886 to 1931 applies. 

(  )> 

Mary Scanlon 

73 In section 12, page 6, line 18, at end insert <, or 

(  ) a tenancy let to a cottar (within the meaning of the Crofters (Scotland) Act 1993 
(c.44)),>
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Mary Scanlon 

74 In section 12, page 6, line 18, at end insert <, or 

(  ) a croft (within the meaning of the Crofters (Scotland) Act 1993 (c.44)),> 

Mary Scanlon 

75 In section 12, page 6, line 18, at end insert <, or 

(  ) a limited duration or a short limited duration tenancy (within the meaning of the 
Agricultural Holdings (Scotland) Act 2003 (asp 11)),> 

Mary Scanlon 

76 In section 12, page 6, line 18, at end insert <, or 

(  ) a holding to which the Small Landholders (Scotland) Acts 1886 to 1931 apply,> 

Section 13 

Malcolm Chisholm 

5 In section 13, page 6, line 33, at end insert <, and 

(f) the house has satisfactory provision for detecting fires and for giving warning in 
the event of fire or suspected fire.> 

Malcolm Chisholm 

6 In section 13, page 7, line 5, at end insert— 

<(  ) In determining whether a house meets the standard of repair mentioned in subsection 
(1)(f), regard is to be had to any building regulations and any guidance issued by the 
Scottish Ministers on provision for detecting fires and for giving warning in the event of 
fire or suspected fire.> 

Section 23 

Christine Grahame 

*80 In section 23, page 10, line 15, at end insert— 

<(  ) Before making a decision under subsection (1), the president must consider any further 
written representations submitted to the panel by the parties, and may request further 
such representations should the president consider this necessary to allow a decision to 
be made under that subsection.> 

Christine Grahame 

81 In section 23, page 10, line 15, at end insert— 

<(  ) Before making a decision under subsection (1), the president may propose to the parties 
that they resolve their dispute by mediation.> 

408



3

Christine Grahame 

82 In section 23, page 10, line 26, at beginning insert <after considering representations from them,>  

Malcolm Chisholm 

11 In section 23, page 10, line 30, at end insert <, and 

(  ) where the president is aware of the name and address of a person who acts for the 
tenant in relation to the application, to that person.> 

After section 28 

Tricia Marwick 

12 After section 28, insert— 

<Repairing standard enforcement orders: termination of a short assured tenancy 

In section 33 (recovery of possession on termination of a short assured tenancy) of the 
Housing (Scotland) Act 1988 (c.43), after paragraph (a) of subsection (1) insert— 

“(aa) that no referral under section 23(1) of the Housing (Scotland) Act 2005 
(asp 00) is being considered by a private rented housing committee under 
section 24(1) of that Act,  

(ab) that no order issued under section 24(2) of that Act has effect in relation 
to the house,”.> 

Section 29 

Cathie Craigie 

13 In section 29, page 13, line 34, at end insert— 

<(  ) Each such report must report the frequency with which applications to the panel 
(whether valid or invalid within the terms of section 22) include complaints about the 
landlord’s management of the tenancy.> 

Section 39 

Malcolm Chisholm 

14 In section 39, page 18, line 31, leave out <37(2)> and insert <37(1)> 

Section 52 

Malcolm Chisholm 

15 In section 52, page 25, line 31, leave out <or other guidance> 

409



4

Section 52A 

Malcolm Chisholm 

16 In section 52A, page 26, line 20, leave out <or other guidance> 

Section 55 

Malcolm Chisholm 

17 In section 55, page 27, line 18, at end insert <(except the right conferred by section 156(4)(a))> 

Section 59 

Malcolm Chisholm 

18 In section 59, page 29, line 23, leave out subsection (6) 

Section 63 

Malcolm Chisholm 

19 In section 63, page 33, line 20, leave out <or other guidance> 

Section 64A 

Malcolm Chisholm 

20 In section 64A, page 34, line 11, leave out <or other guidance> 

Malcolm Chisholm 

21 In section 64A, page 34, line 18, after <appeal> insert <or to an appeal to the sheriff of the type 
mentioned in paragraph (c)> 

Section 67 

Malcolm Chisholm 

22 In section 67, page 35, leave out lines 19 to 22 

Section 70 

Tricia Marwick 

23 In section 70, page 38, line 11, at end insert— 

<(  ) The Scottish Ministers must— 

(a) arrange for the carrying out of a review of the operation of subsection (1)(b), and 

(b) lay a report on the results of the review before the Scottish Parliament within 2 
years of the date on which this section comes into force.> 
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Section 95 

Mary Scanlon 

24 Leave out section 95 

Section 96 

Mary Scanlon 

25 Leave out section 96 

Section 97 

Mary Scanlon 

26 Leave out section 97 

Section 98 

Mary Scanlon 

27 Leave out section 98 

Section 99 

Mary Scanlon 

28 Leave out section 99 

Section 100 

Mary Scanlon 

29 Leave out section 100 

Section 101 

Malcolm Chisholm 

30 In section 101, page 54, line 9, at end insert— 

<(  ) Regulations under subsection (1) may also make provision for and in connection with 
the registration of prescribed documents and may, in particular, make provision— 

(a) for a register of prescribed documents to be kept by the Scottish Ministers or such 
other person as the regulations may specify (or for the keeping of 2 or more such 
registers),

(b) authorising the Scottish Ministers to make payments or to give other assistance in 
connection with the creation, administration or operation of such a register, 
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(c) requiring persons of such type as may be so specified to register prescribed 
documents in such circumstances as may be so specified, 

(d) about the circumstances and manner in which, and the purposes for which, 
information contained in such a register may be inspected, copied or otherwise 
obtained,

(e) setting the amount, or the maximum amount, of any fee which may be charged in 
connection with registering documents or with inspecting or obtaining information 
contained in such a register, 

(f) for enforcement by enforcement authorities of any requirement to register 
prescribed documents.>  

Mary Scanlon 

31 Leave out section 101 

Section 102 

Mary Scanlon 

32 Leave out section 102 

Section 103 

Mary Scanlon 

33 Leave out section 103 

Section 104 

Mary Scanlon 

34 Leave out section 104 

Section 105 

Mary Scanlon 

35 Leave out section 105 

Section 106 

Mary Scanlon 

36 Leave out section 106 

Section 107 

Mary Scanlon 

37 Leave out section 107 
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Section 108 

Mary Scanlon 

38 Leave out section 108 

Section 109 

Mary Scanlon 

39 Leave out section 109 

Section 110 

Mary Scanlon 

40 Leave out section 110 

Section 111 

Mary Scanlon 

41 Leave out section 111 

Section 112 

Mary Scanlon 

42 Leave out section 112 

Section 113 

Mary Scanlon 

43 Leave out section 113 

Section 114 

Mary Scanlon 

44 Leave out section 114 

Section 115 

Mary Scanlon 

45 Leave out section 115 
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Section 116 

Mary Scanlon 

46 Leave out section 116 

After section 116 

Christine Grahame 

2 After section 116, insert— 

<Operation of Part: arrangement of review 

The Scottish Ministers shall— 

(a) arrange for the carrying out of a review of the operation of this Part; and 

(b) lay a report on the results of the review before the Scottish Parliament within 2 
years of the date on which the whole of the Part was first in force.> 

Section 116B 

Tricia Marwick 

47 In section 116B, page 60, line 4, at end insert— 

<(  ) allow for the interest earned on a deposit to be paid to the tenant on completion of 
a tenancy or an occupancy arrangement;> 

Section 140 

Pauline McNeill 

49 In section 140, page 76, line 25, leave out <(4)(a)(i)> and insert <(4)(a)> 

Pauline McNeill 

50 In section 140, page 76, line 25, leave out <level 5 on the standard scale> and insert <£20,000> 

Pauline McNeill 

51 In section 140, page 76, line 26, at end insert— 

<(  ) in the case of an offence under subsection (2), (4)(b) or (4A) of that section, 
£10,000,>

Pauline McNeill 

52 In section 140, page 76, line 27, leave out <(2), (3), (4)(a)(ii), (4)(b), (4A)> and insert <(3)> 
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Section 149 

Malcolm Chisholm 

53 In section 149, page 83, leave out lines 1 to 4 

After section 154 

Malcolm Chisholm 

54 After section 154, insert— 

<PART

REPAYMENT CHARGES

Repayment charges 

(1) A local authority entitled to recover a sum under section 57(1) or (2) or paragraph 6(1) 
of schedule 4A may make in favour of itself a charge (a “repayment charge”)— 

(a) specifying the repayable amount and the living accommodation concerned, and 

(b) providing that the living accommodation concerned is charged with the repayable 
amount. 

(2) The repayable amount is the lowest of— 

(a) the amount recoverable under section 57(1) or (2) or paragraph 6(1) of schedule 
4A,

(b) any lower amount determined by the local authority, and 

(c) any amount which the Scottish Ministers by order prescribe as the maximum 
repayable amount. 

(3) The repayable amount is recoverable  in 30 equal annual instalments payable on the 
same date (specified in the charge) in each calendar year. 

(4) The local authority must register a repayment charge in the appropriate land register. 

(5) The owner of, or any other person interested in, any living accommodation subject to a 
repayment charge may at any time redeem the repayable amount early by paying to the 
local authority— 

(a) such sum as the owner or other person may agree with the local authority, or 

(b) failing such agreement, such sum as the Scottish Ministers may determine. 

(6) The local authority must, on receiving— 

(a) payment of the repayable amount in accordance with the repayment charge, or 

(b) a sum redeeming the repayable amount under subsection (5), 

register a discharge of the repayment charge in the appropriate land register. 

(7) Where a repayment charge is made in respect of expenses incurred by a local authority 
in demolishing a house, references in this section and in section (Effect of registering 
repayment charges etc.) to living accommodation are to be read as references to the site 
of the demolished house. 

(8) This section does not apply in relation to— 
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(a) the recovery of sums under section 57(2) from a landlord who is not the owner of 
the living accommodation concerned, 

(b) living accommodation which is not a building.> 

Malcolm Chisholm 

55 After section 154, insert— 

<Effect of registering repayment charges etc. 

(1) A registered repayment charge is conclusive evidence that the charge specified in it has 
been created in respect of the living accommodation specified in it. 

(2) A registered repayment charge constitutes a charge on the living accommodation 
specified in it and has priority over— 

(a) all future burdens and incumbrances on the same living accommodation, and 

(b) all existing burdens and incumbrances on the same living accommodation except 
any charges created or arising under— 

(i) any provision of the Public Health (Scotland) Act 1897 (c.38) or any Act 
amending that Act, 

(ii) any local Act authorising a charge for recovery of expenses incurred by a 
local authority, 

(iii) Schedule 9 of the 1987 Act, 

(iv) section (Repayment charges), or 

(v) any Act authorising advances of public money. 

(3) A registered repayment charge is enforceable at the instance of the local authority 
against any person deriving title to the charged living accommodation. 

(4) But it is not enforceable against— 

(a) a third party who acquires right to the charged living accommodation (whether 
title has been completed or not) in good faith and for value before the repayment 
charge is registered, or 

(b) any person deriving title from such third party. 

(5) A registered discharge of a repayment charge is conclusive evidence that the charge 
concerned has been discharged.> 

Malcolm Chisholm 

56 After section 154, insert— 

<Repayment charges: further provision 

 The Scottish Ministers may by order— 

(a) specify the form which a repayment charge, or a discharge of a repayment charge, 
must be in, 

(b) make such further provision as they think fit about the repayment or early 
redemption of amounts repayable under a repayment charge.> 
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Section 155 

Cathie Craigie 

57 In section 155, page 90, line 2, at end insert— 

<“(4) An assessment under subsection 3(a) above must, in particular, assess the 
effectiveness of— 

(a) the Rent (Scotland) Act 1984 (c.58), and 

(b) registration under this Part,  

in dealing with harassment, unlawful eviction or unlawful management 
practices.”>

Section 155A 

Malcolm Chisholm 

58 In section 155A, page 90, line 12, at end insert— 

<(  ) In section 85(2)(b) (material relating to unlawful discrimination), the words from first 
“on” to “disability” are repealed.> 

Malcolm Chisholm 

*59 In section 155A, page 90, line 12, at end insert— 

<(  ) After section 87, insert— 

“87A Duty of local authority to note decisions of private rented housing 
committee

(1) This section applies where a local authority receives notice under paragraph 5 
of schedule 2 to the Housing (Scotland) Act 2005 (asp 00) that a private rented 
housing committee has, in pursuance of a decision of the committee— 

(a) made or varied a repairing standard enforcement order; 

(b) revoked a repairing standard enforcement order; 

(c) consented under section 28(6) of that Act to the landlord entering into a 
tenancy or occupancy arrangement; or 

(d) granted a certificate under section 58 of that Act; 

 and the landlord to whom the notice relates is a person registered by the local 
authority. 

(2) Where paragraph (a) or (c) of subsection (1) applies, the local authority must 
note the decision of the committee in the person’s entry in the register. 

(3) Where paragraph (b) or (d) of subsection (1) applies, the local authority must 
remove any information noted in the register by virtue of subsection (2) which 
relates to the order revoked or to the order in relation to which the certificate 
was granted, as the case may be.”.> 

Malcolm Chisholm 

61 In section 155A, page 90, line 26, at end insert <and 
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<(iv) any information included in its register by virtue of section 
87A(2).>

Malcolm Chisholm 

62 In section 155A, page 91, line 5, at end insert— 

<(  ) In section 97(6) (restriction on court’s power to require tenant to pay rent etc.), for 
“order” substitute “decision”.> 

Malcolm Chisholm 

63 In section 155A, page 91, line 7, at end insert— 

<(  ) for “order” substitute “decision”.> 

Malcolm Chisholm 

84 In section 155A, page 91, line 7, at end insert— 

<(  ) In section 101 (interpretation of Part 8), after subsection (1) insert— 

“(1A) This subsection applies where— 

(a) a person other than the owner of a house is the landlord in relation to a 
lease or occupancy arrangement by virtue of which another person uses 
the house as a dwelling, and  

(b) that other person is not a member of the family of the owner or of the 
person who is the landlord. 

(1B) Where subsection (1A) applies, both— 

(a) the person who is the landlord, and 

(b) any other person who acts for that person in relation to the lease or 
occupancy arrangement, 

 shall, for the purposes of this Part, be treated as having been appointed by the 
owner to act for, and as acting for, the owner in relation to a lease or 
occupancy arrangement by virtue of which a person who is not a member of 
the family of the owner may use the house as a dwelling.”.> 

Before section 155B 

Malcolm Chisholm 

64 Before section 155B, insert— 

<Registered social landlords: delegation of functions 

 After section 68 of the Housing (Scotland) Act 2001 (asp 10), insert— 

“Delegation of functions

68A Power to direct certain registered social landlords to delegate functions  

(1) This subsection applies where— 
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(a) a local authority has disposed of an interest in land to a registered social 
landlord (“RSL 1”) under section 12 of the 1987 Act before the date on 
which this section came into force,  

(b) sections 191 to 193 and section 203(1) of the 1987 Act no longer apply 
to that local authority by virtue of an order made under section 94 of this 
Act,

(c) the Scottish Ministers are satisfied that it is appropriate for RSL 1 to 
authorise another registered social landlord to exercise any of RSL 1’s 
housing management functions if RSL 1 is to manage its houses in a 
manner which is consistent with the spirit of any notice served on tenants 
for the purposes of paragraph 3(2) or (3) of schedule 9 in relation to the 
disposal, and  

(d) less than 5 years have passed since this section came into force. 

(2) Where subsection (1) applies, the Scottish Ministers may direct RSL 1 to 
authorise another registered social landlord (“RSL 2”) to exercise such of RSL 
1’s housing management functions as may be specified in the direction in place 
of RSL 1 on such terms, if any, as may be so specified; and both RSL 1 and 
RSL 2 must comply with the direction. 

(3) RSL 1 may not, while a direction under subsection (2) remains in force, 
authorise any person other than RSL 2 to exercise any functions specified in 
the direction. 

(4) A direction made under subsection (2) must be published in such manner as the 
Scottish Ministers think fit. 

(5) Any authorisation given in pursuance of a direction made under subsection (2) 
continues to have effect for so long as the direction has effect. 

(6) A direction made under subsection (2) continues to have effect notwithstanding 
the fact that the power to make that direction has expired by virtue of 
subsection (1)(d). 

(7) In this section “housing management functions” means functions relating to the 
management of houses.”> 

Malcolm Chisholm 

65 Before section 155B, insert— 

<Registered social landlords: permissible purposes 

 In section 58(3) (permissible purposes of registered social landlords) of the Housing 
(Scotland) Act 2001 (asp 10)— 

(a) in paragraph (a), for the words “, either exclusively or together with other 
persons” substitute “(or for its residents and other persons together)”, 

(b) after paragraph (f) insert— 

“(g) promoting or improving the economic, social or environmental well-
being of— 

(i) its residents (or its residents and other persons together), or 

(ii) the area in which the houses or hostels it provides are situated.”.>
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Karen Whitefield 

85 Before section 155B, insert— 

<Strategy for improving home energy efficiency 

 (1) The Scottish Ministers must prepare a strategy for improving the energy efficiency of 
living accommodation. 

(2) The strategy may— 

(a) set out measures which the Scottish Ministers consider would improve the energy 
efficiency of living accommodation, 

(b) include an assessment of the extent to which the Scottish Ministers consider that 
carbon dioxide emissions into the atmosphere would be decreased as a result of 
taking those measures. 

(3) The Scottish Ministers must review the strategy from time to time and may, following 
such a review, revise it. 

(4) The Scottish Ministers must, within 5 years of the date on which— 

(a) the strategy is first published, or 

(b) a report was last laid under this subsection, 

lay a report before the Scottish Parliament regarding the implementation of the strategy. 

(5) The Scottish Ministers must publish the strategy and any revisions to it in such manner 
as they think fit. 

(6) The strategy may be published separately or as part of a strategy for improving energy 
efficiency generally.> 

After section 155B 

Tricia Marwick 

*66 After section 155B, insert— 

<PART

EMPTY HOUSING

Statement on securing the reuse of empty housing  

(1) The Scottish Ministers shall, by 31 December 2007, publish a statement setting out the 
measures which they and local authorities have taken, are taking and intend to take for 
the purpose of ensuring, so far as reasonably practical and appropriate, that empty 
housing is brought back into use.  

(2) The statement shall— 

(a) appraise potential measures for bringing empty housing back into use, whether— 

(i) through the exercise of functions or powers by the Scottish Ministers or 
local authorities, or 

(ii) by way of inducement or encouragement by the Scottish Ministers or local 
authorities,

(b) state what measures have been taken to assess the amount of empty housing there 
is in each local authority, 
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(c) include a summary of the reasons that cause housing to be empty, including 
information on trends in the condition and ownership of such housing, 

(d) state which functions or powers local authorities may— 

(i) use, or 

(ii) be required to use in order to secure the reuse of empty housing, 

(e) report on any progress made by the Scottish Ministers or local authorities towards 
reducing the amount of empty housing, and 

(f) report on any difficulties experienced by local authorities in seeking to secure the 
reuse of empty housing. 

(3) The Scottish Ministers shall, within 4 years of the date of the publication of the 
statement, and at least once more within each subsequent 4 year period, publish a report 
stating what progress has been made to reduce the amount of empty housing. 

(4) Each such subsequent report must comment of the effectiveness of measures taken to 
reduce the amount of empty housing. 

(5) Before preparing a statement under subsection (1) or a report under subsection (3) the 
Scottish Ministers must consult— 

(a) local authorities, and 

(b) such other persons as they think fit. 

(6) In this section, “empty housing”— 

(a) means any house which has not been occupied for at least six months (or such 
longer period as the Scottish Ministers may by order prescribe), but 

(b) does not include a house where the landlord is— 

(i) a local authority landlord within the meaning of section 11(3) of the 
Housing (Scotland) Act 2001 (asp 10), 

(ii) a registered social landlord under section 57 of that Act,  

(iii) Scottish Homes, or 

(iv) Scottish Water.> 

After section 159 

Patrick Harvie 

1 After section 159, insert— 

<PART

ENERGY EFFICIENCY

Energy efficiency of residential accommodation 

(1) The Scottish Ministers must take reasonable steps to ensure that the general level of 5
energy efficiency of residential accommodation has by 2010, increased by at least 20 per 
cent compared with the general level of such energy efficiency in 2000. 

(2) The Scottish Ministers must produce a strategy (to be known as the “domestic energy 
efficiency strategy”) setting out the measures which they will take to ensure the target 
mentioned in subsection (1) is achieved. 10
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(3) The Scottish Ministers must report to the Scottish Parliament on progress and review the 
strategy referred to in subsection (2) every two years. 

(4) In this section, “residential accommodation” has the meaning given by section 1 of the 
Home Energy Conservation Act 1995 (c.10).> 

Frances Curran 

1A As an amendment to amendment 1, line 6, leave out <20> and insert <25> 

Frances Curran 

1B As an amendment to amendment 1, line 7, at end insert <, and— 

(  ) by 2020, increased by at least a further 25 per cent compared with the 2010 
level.>

Frances Curran 

1C As an amendment to amendment 1, line 10, at end insert— 

<(  ) Before drawing up the strategy, the Scottish Ministers must consult residents and tenants 
groups.>

Frances Curran 

1D As an amendment to amendment 1, line 14, at end insert <and includes accommodation, whether 
mobile or otherwise, used by gypsies or travellers on a permanent or temporary basis> 

Section 160 

Malcolm Chisholm 

67 In section 160, page 95, line 22, after <premises> insert <for the purpose of enabling or assisting 
the local authority to decide whether there is any living accommodation on the land or premises 
which is an HMO which requires to be licensed under Part 4> 

Section 165 

Mary Scanlon 

68 In section 165, page 98, line 22, leave out <, 96(2), 101(1), 102, 108(4)> 

Section 168 

Malcolm Chisholm 

69 In section 168, page 99, line 22, at end insert— 

 <“chief officer of the fire and rescue authority”, when referred to in relation to any 
living accommodation, means the chief officer of the relevant authority (as 
defined by section 6 of the Fire (Scotland) Act 2005 (asp 5)) for the area in which 
the living accommodation is situated,> 
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Mary Scanlon 

87 In section 168, page 101, line 6 leave out <occupation of living accommodation by a person 
under> and insert <lease of living accommodation by a person ancillary to> 

Schedule 2 

Malcolm Chisholm 

7 In schedule 2, page 105, line 22, at end insert— 

<Duty to consult on provision for detecting fires

The committee must, where the application relates to the standard of repair mentioned in 
section 13(1)(f), consult the chief officer of the fire and rescue authority for the area in 
which the house concerned is situated.> 

Malcolm Chisholm 

*8 In schedule 2, page 106, line 6, at end insert— 

<(  ) to consent under section 28(6) to the landlord entering into a tenancy or 
occupancy arrangement,> 

Malcolm Chisholm 

9 In schedule 2, page 106, line 13, after <procedure> insert <, if any,> 

Malcolm Chisholm 

10 In schedule 2, page 106, line 17, leave out <and> and insert— 

<(  ) where the committee is aware of the name and address of a person who acts for 
the tenant in relation to the tenant’s application, that person, and 

(  )> 

Schedule 4A 

Malcolm Chisholm 

48 In schedule 4A, page 115, line 33, leave out <paragraph 3> and insert <this schedule> 

Schedule 5 

Malcolm Chisholm 

3 In schedule 5, page 118, line 8, at end insert— 

<In section 313(3), for the words from “may,” to the end substitute “may treat the failure 
as a failure to carry out work required by a work notice (within the meaning of the 
Housing (Scotland) Act 2005 (asp 00)) and the provisions of that Act which relate to the 
enforcement of such notices by local authorities shall apply with such modifications as 
may be necessary.”.> 
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Malcolm Chisholm 

86 In schedule 5, page 118, line 23, at end insert— 

<Home Energy Conservation Act 1995 (c.10)

In section 1 of the Home Energy Conservation Act 1995, in paragraph (aa)(ii) of the 
definition of “residential accommodation”, for the words from “a” to “1987” substitute 
“an HMO (within the meaning of the Housing (Scotland) Act 2005 (asp 00)) which 
requires to be licensed under Part 4 of that Act”.> 

Schedule 6 

Malcolm Chisholm 

4 In schedule 6, page 120, line 19, at end insert— 

<Section 313(4). 

In Section 319(1), in paragraph (a), the words from 
second “any” to “Part V or”; the words from “or” 
which follows paragraph (a) to the end of paragraph 
(c); and the words from “or, in a case falling under 
paragraph (c)” to the end.> 
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Housing (Scotland) Bill 

Groupings of Amendments for Stage 3

Note: The time limits indicated are those set out in the timetabling motion to be considered 
by the Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on 
the groups above each line must (subject to Rules 9.8.4A and 9.8.5A of Standing Orders) be 
concluded by the time indicated, although the amendments in those groups may still be 
moved formally and disposed of later in the proceedings.  

Group 1: Local housing strategies 
70

Group 2: Tenancies wholly or partly exempt from provisions of Bill 
72, 73, 74, 75, 76, 87 

Group 3: Fire safety 
5, 6, 53, 69, 7 

Group 4: The repairing standard: decision by president of private rented housing panel
80, 81, 82

Group 5: Determination on the repairing standard; procedural matters 
11, 10 

Group 6: Effect of repairing standard enforcement order on termination of short assured 
tenancy
12

Debate to end no later than 55 minutes after proceedings begin 

Group 7: Private rented housing panel's annual report 
13

Group 8: Housing standards/HMOs: miscellaneous 
14, 17, 18, 21, 22, 48, 3, 4 

Group 9: Guidance issued by Disability Rights Commission 
15, 16, 19, 20 

Group 10: Mandatory adaptation of house for disabled person: review 
23

Debate to end no later than 1 hour 25 minutes after proceedings begin 

Group 11: Provision of information on sale of house 
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 2, 68 

SP Bill 40A–G Session 2 (2005) 
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Group 12: Tenancy deposits: interest 
47

Group 13: HMOs: enforcement 
49, 50, 51, 52, 67 

Group 14: Repayment charges 
54, 55, 56 

Group 15: The letting code 
57

Debate to end no later than 2 hours and 20 minutes after proceedings begin 

Group 16: Amendments to Part 8 (register of landlords) of Antisocial Behaviour etc. 
(Scotland) Act 2004 etc. 
58, 59, 61, 62, 63, 8, 9 

Group 17: Registration of landlords: person deemed to be acting for owner 
84

Group 18: Registered social landlords; delegation of functions 
64

Debate to end no later than 2 hours 55 minutes after proceedings begin 

Group 19: Registered social landlords: permissible purposes 
65

Group 20: Home energy efficiency 
85, 1, 1A, 1B, 1C, 1D, 86 

Group 21: Empty housing 
66

Debate to end no later than 3 hours 25 minutes after proceedings begin 

2
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 36 Session 2 

Meeting of the Parliament 
 

Thursday 24 November 2005 

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Ms Margaret Curran, on behalf of the Parliamentary 
Bureau, moved S2M-3620—That the Parliament agrees that, during Stage 3 
of the Housing (Scotland) Bill, debate on groups of amendments shall, subject 
to Rule 9.8.4A, be brought to a conclusion by the time-limits indicated (each 
time limit being calculated from when the Stage begins and excluding any 
periods when other business is under consideration or when the meeting of 
the Parliament is suspended (other than a suspension following the first 
division in the Stage being called) or otherwise not in progress): 

Groups 1 to 6 – 55 minutes 
Groups 7 to 10 – 1 hour and 25 minutes 
Groups 11 to 15 – 2 hours and 20 minutes 
Groups 16 to 18 – 2 hours and 55 minutes 
Groups 19 to 21 – 3 hours and 25 minutes 

The motion was agreed to. 

Housing (Scotland) Bill: The Bill was considered at Stage 3. 

The following amendments were agreed to without division: 70, 72, 5, 6, 11, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 49, 50, 51, 52, 53, 54, 55, 56 and 57 

Amendment 30 was agreed to (by division) (For 94, Against 14, Abstentions 
0) 

The following amendments were disagreed to (by division)— 

12 (For 30, Against 72, Abstentions 0) 
24 (For 15, Against 93, Abstentions 0) 
25 (For 13, Against 94, Abstentions 0) 
2 (For 36, Against 65, Abstentions 7) 
47 (For 39, Against 63, Abstentions 0) 

The following amendments were moved and, with the agreement of the 
Parliament, withdrawn: 80 and 23  

The following amendments were not moved: 81, 82, 26, 27, 28, 29, 31, 32, 
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45 and 46 

The following amendments were pre-empted: 73, 74, 75 and 76. 

The Presiding Officer extended the time-limits under Rule 9.8.4A (a).  
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Housing (Scotland) Bill - Stage 3: The Parliament resumed consideration of 
the Bill at Stage 3. 

The following amendments were agreed to without division: 58, 59, 61, 62, 63, 
84, 64, 65, 67, 69, 7, 8, 9, 10, 48, 3, 86 and 4 

Amendment 85 was agreed to (by division): (For: 91, Against 19, Abstentions 
2) 

The following amendments were disagreed to (by division)— 

1A (For 8, Against 84, Abstentions 20) 
1B (For 8, Against 83, Abstentions 20) 
1C (For 15, Against 77, Abstentions 20) 
1D (For 14, Against 77, Abstentions 20) 
1 (For 36, Against 76, Abstentions 0) 
68 (For 14, Against 99, Abstentions 0) 
87 (For 14, Against 100, Abstentions 1) 

Amendment 66 was moved and, with the agreement of the Parliament, 
withdrawn. 

Housing (Scotland) Bill - Stage 3: The Minister for Communities (Malcolm 
Chisholm) moved S2M-3438—That the Parliament agrees that the Housing 
(Scotland) Bill be passed. 

After debate, the motion was agreed to ((DT) by division: For 116, Against 1, 
Abstentions 0). 
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Scottish Parliament 
Thursday 24 November 2005 

[THE PRESIDING OFFICER opened the meeting at 
09:15] 

Business Motion 

The Presiding Officer (Mr George Reid): Good 
morning. The first item of business is 
consideration of business motion S2M-3620, in the 
name of Margaret Curran, on behalf of the 
Parliamentary Bureau, setting out a timetable for 
stage 3 consideration of the Housing (Scotland) 
Bill.  

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Housing (Scotland) Bill, debate on groups of amendments 
shall, subject to Rule 9.8.4A, be brought to a conclusion by 
the time-limits indicated (each time limit being calculated 
from when the Stage begins and excluding any periods 
when other business is under consideration or when the 
meeting of the Parliament is suspended (other than a 
suspension following the first division in the Stage being 
called) or otherwise not in progress): 

Groups 1 to 6 – 55 minutes 
Groups 7 to 10 – 1 hour and 25 minutes 
Groups 11 to 15 – 2 hours and 20 minutes 
Groups 16 to 18 – 2 hours and 55 minutes 
Groups 19 to 21 – 3 hours and 25 minutes.—[Ms Margaret 
Curran.] 

Motion agreed to. 

Housing (Scotland) Bill: Stage 3 

The Presiding Officer (Mr George Reid): We 
move to stage 3 proceedings on the Housing 
(Scotland) Bill. 

I will make the usual announcement about the 
procedures to be followed. We will deal with the 
amendments to the bill then we will move on to the 
debate on the motion to pass the bill. For the first 
part, members should have with them the bill as 
amended at stage 2—SP bill 40A; the marshalled 
list, which contains the amendments lodged by the 
deadline that I have selected for debate; and the 
groupings, which I have agreed. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
on an amendment. The period of voting for the first 
division will be 30 seconds. Thereafter, I will allow 
a period of one minute for the first division after a 
debate. All other divisions will last 30 seconds. 

Section 10—Local housing strategies 

The Presiding Officer: Group 1 is on local 
housing strategies. Amendment 70, in the name of 
the minister, is the only amendment in the group. 

The Deputy Minister for Communities 
(Johann Lamont): Amendment 70 responds to an 
amendment at stage 2 from Cathie Craigie, which 
intended to ensure that the use of assistance to 
improve housing conditions in the private sector is 
given formal policy recognition alongside the other 
issues in the local housing strategy. It is perhaps 
fitting at the start of today’s proceedings to reflect 
that many of the Executive amendments at stage 
3 are a response to pressure from the committee 
on issues of concern to it. I am glad that the 
amendment responds to its concerns. 

Amendment 70 concerns the powers that are at 
the heart of the scheme of assistance provisions in 
part 2 of the bill, rather than the more limited 
duties in that part. Its effect will be to ensure that 
local authorities’ local housing strategies include 
their strategic vision for how they will use those 
powers to bring about improvements in housing 
conditions in the private sector. We could issue 
guidance to local authorities, saying that they 
should cover that issue, but I agree with Cathie 
Craigie that the policy significance of the scheme 
of assistance approach is such that it needs to 
have formal recognition alongside other statutory 
requirements for the local housing strategy. 

The provision will complement the requirement 
in section 69 for the local authority to publish 
criteria for how it gives assistance—those criteria 
will be focused on delivery within the strategy. 

I move amendment 70. 

Amendment 70 agreed to. 
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Section 12—Tenancies to which repairing 
standard duty applies 

The Presiding Officer: Group 2 is on tenancies 
that are wholly or partly exempt from provisions of 
the bill. Amendment 72, in the name of the 
minister, is grouped with amendments 73 to 76 
and 87. I point out that if amendment 72 is agreed 
to, amendments 73 to 76 will be pre-empted. 

The Minister for Communities (Malcolm 
Chisholm): Section 12 is intended to exclude 
agricultural holdings from the repairing standard. 
An agricultural holding is primarily let for an 
agricultural purpose. If there is a house on the 
holding, that is a secondary issue and, 
accordingly, it should be excluded. In practice, the 
maintenance of the house is normally the tenant’s 
responsibility under an agricultural holding 
agreement. For both those reasons, it is 
inappropriate for the landlord of such a holding to 
have the same responsibilities as a landlord letting 
a house in the normal way. That was recognised 
in previous legislation and we are carrying that 
recognition through into the modernised 
legislation. 

The committee was concerned that the definition 
might not cover all the situations in which those 
considerations apply. Therefore, we have 
reconsidered the issue and in amendment 72 have 
expanded the definition to include the new types of 
tenancy introduced by the Agricultural Holdings 
(Scotland) Act 2003 and also crofts and 
smallholdings. 

Mary Scanlon’s amendments 73 to 76 seek to 
achieve the same effect, but do so less 
comprehensively, refer not to the house but to the 
holding and do not allow for the situation of a 
farmer who lets a house to a third party. When that 
happens, it is right that the farmer should meet the 
requirements of the repairing standard, but Mary 
Scanlon’s amendments would relieve him or her of 
that obligation.  

On a more detailed point, amendment 73 deals 
with cottars. Cottars’ houses that are on crofts or 
agricultural holdings will be caught and exempted 
by amendment 72. We do not feel that other 
cottars’ houses would fall within the general 
principle on which amendment 72 is based—that 
the prime purpose of the tenancy is to run an 
agricultural unit—but if further clarification on that 
point is desirable we will consider using the 
general ancillary power to make supplemental 
provision. I therefore ask Mary Scanlon not to 
move amendments 73 to 76. 

Amendment 87 deals with a different aspect of 
the protections afforded by the provisions in the 
bill. The existing definition of a tenancy includes 
any occupation of living accommodation under a 
person’s terms of employment. The amendment 

would alter the definition of a tenancy so that it 
includes only tied tenancies where the house is 
leased and it is ancillary to the person’s terms of 
employment. People whose occupation of a tied 
house did not fall within that narrower definition 
would be denied the protections of the repairing 
standard or the tenant’s right to make adaptations 
to suit a disabled occupant. It is hard to see why 
such a person should not have those protections 
or why a reasonable employer who provides a 
house should not want them to apply to the 
employee. After all, the house is provided in 
exchange for the occupant’s rent or, in the case of 
tied tenancies, the occupant’s labour. 

Perhaps even more important, amendment 87 
could open up a loophole for an unreasonable 
employer to avoid the obligations by providing the 
house under an occupancy arrangement rather 
than a lease. 

I move amendment 72. 

Mary Scanlon (Highlands and Islands) (Con): 
I have found this part of the bill quite complex and, 
at stage 3, the issues are becoming even more 
complex. 

Amendments 73 to 76 address issues with the 
original drafting of section 12 in relation to the 
application of the repairing standard to agricultural 
tenancies. The bill as introduced stated that only 
agricultural holdings under the Agricultural 
Holdings (Scotland) Act 1991 were excluded, but 
there is a subsequent act, the Agricultural 
Holdings (Scotland) Act 2003. Holdings under the 
Crofters (Scotland) Act 1993 and the Small 
Landholders (Scotland) Acts 1886 to 1931 also 
need to be excluded for the same reasons. Those 
are all types of agricultural holdings where the 
house is ancillary to the purpose of the let, which 
is the land or the farm. 

My understanding is that Executive amendment 
72 will exclude tenancies of a house on a croft or a 
small landholding. However, the nature of croft 
and small landholding tenancies is that the 
tenancy is of the land. In fact, the tenant has 
usually built the house himself to work the land, so 
it is incorrect to refer to the tenancy of the house. 
The minister’s amendment will mean that if a 
crofter wanted to let a second house on his croft 
under a normal residential tenancy, he would not 
have to comply with the repairing standard. I do 
not think that that was the intention—the 
Executive’s amendment was supposed to exclude 
the actual croft tenancy under which the house is 
ancillary to the land. 

Amendment 87 is about tied houses. I raised the 
issue at stage 1 and stage 2; at stage 2, I lodged 
amendments to remove tied houses from the 
legislation. As I lived in a tied house for the first 
two decades of my life, because my father was a 
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farm worker, I want the repairing standard for tied 
houses—whether Bute House or a farm cottage—
to be as high as it is elsewhere in the housing 
sector. 

The main point in relation to amendment 87 is 
that a tied house is part of an employment contract 
rather than a landlord-tenant contract. I 
understand that the definition of a tenancy 
includes a person who pays rent. No rent is paid in 
service occupancies where the occupancy of the 
house is a contractual requirement of the 
employment. I give the example of Bute House; it 
is a tied house and the service occupancy is 
covered in the First Minister’s contract of 
employment. 

Some employers provide a house to an 
employee on the basis of a lease, usually called a 
service tenancy. In that case, the repairing 
standard will apply as usual, as rent is charged, 
although it may not be the full market rent. In the 
case of service occupancies, whether of the First 
Minister, farm workers or ministers of the kirk, the 
provision of the house is secondary to the primary 
purpose of the contract, which is employment. I 
ask the Scottish Executive whether it can 
legitimately legislate in such circumstances, as 
employment is reserved to Westminster. The 
terms of a service occupancy are a matter for the 
employment contract; therefore, it is not 
appropriate to deal with them under the repairing 
standard housing panel mechanism. For example, 
rent sanctions imposed by the private rented 
housing panel cannot be effective in cases where 
no rent is paid. If a farm worker refused to live in a 
house provided by his employer due to its poor 
standard, there could be a case for constructive 
dismissal, which would be handled by an industrial 
tribunal, not a private rented housing panel.  

Yesterday, the Communities Committee 
discussed the statutory instruments to implement 
the national registration scheme for private 
landlords. It is interesting that tied houses are 
exempt from that scheme for the reasons that I 
gave. Why can tied houses be exempt from the 
national registration scheme for private landlords 
but be included in the Housing (Scotland) Bill?  

My amendments address whether it is 
competent for the bill to cover issues in an 
employment contract. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): I thank the minister for lodging amendment 
72, which covers the points that the committee 
was concerned about. It clarifies and extends the 
exemptions in an appropriate manner.  

As for amendment 87, in the name of Mary 
Scanlon, I had concerns in the committee about 
whether there was interference in a contractual 
relationship and whether there was competence to 

do that. Having had the benefit of further 
discussion with the minister, I am satisfied that 
there will be no such interference, that the bill is 
competent and that it is important that protection is 
extended to tied cottages. Therefore, I do not 
support Mary Scanlon’s amendment. However, we 
will need to consider this area as the legislation is 
implemented. I look forward to more discussion 
about the regulations that will implement the bill.  

Malcolm Chisholm: There are two ways of 
looking at section 12. First, I will deal with the 
legalities and technicalities of the repairing 
standard duty. More fundamentally, I will consider 
what is right from the tenant’s point of view.  

First, I reassure Euan Robson and Mary 
Scanlon that there is absolutely no question of our 
straying into reserved areas. However one 
constructs the matter, there is an arrangement 
with an employer about a job, and there is an 
arrangement with an employee about a house. 
They are two separate matters—even if they are in 
one contract.  

On a specific point—and this is important, 
because Mary Scanlon deployed it as a central 
argument—tied houses are not excluded from the 
regulations on the registration of private landlords. 
Manses, as a group, are specifically excluded, not 
tied houses.  

The crucial and fundamental point is that a tied 
house is the home of its occupant; therefore, it 
should meet the repairing standard. By the same 
token, the letting of a house, whether under a 
lease or in an employment contract, should be 
managed in a fit and proper way. If an employer 
provides a house, he or she should have a 
responsibility to the occupant, as does a landlord 
under a lease. It is important to confirm the status 
of an employee in a tied house as a tenant for the 
purposes of the bill. 

There is a perception that people in tied houses 
get free accommodation, but that is not the case; 
they pay rent in the form of labour. Someone who 
pays rent in any form should be recognised as a 
tenant and should have rights as a tenant, 
including the right not to be expected to remain in 
substandard accommodation. It is important that 
people in such circumstances have legislation that 
protects them. That is the heart of our objection to 
Mary Scanlon’s amendment 87.  

I have nothing new to add on amendments 73 to 
76. Our amendment does more comprehensively 
what Mary Scanlon seeks to achieve. The 
fundamental point is one of principle. Mary 
Scanlon’s amendments do not allow for the 
situation of a farmer who lets a house to a third 
party. If that happens, it is right that the farmer 
should meet the requirements of the repairing 
standard. Mary Scanlon’s amendments would 

431



21051  24 NOVEMBER 2005  21052 

relieve him or her of that obligation. We do not find 
that acceptable. 

Amendment 72 agreed to.  

The Presiding Officer: Amendments 73 to 76 
are therefore pre-empted.  

Section 13—The repairing standard 

09:30 
The Presiding Officer: Group 3 is on fire 

safety. Amendment 5, in the name of the minister, 
is grouped with amendments 6, 53, 69, and 7.  

Johann Lamont: Amendments 5, 6, 53, 69, and 
7 will incorporate fire detection measures in the 
modernised repairing standard in chapter 4 of part 
1 of the bill. The issue met with substantial 
sympathy when it was raised with the 
Communities Committee at stage 2. We have 
responded by exploring the issue further and by 
lodging these amendments. It is another example 
of the committee’s scrutiny process refining policy 
and the Executive being happy to respond to 
sound proposals that arise from that.  

The repairing standard is essential for ensuring 
that a landlord keeps a house and the facilities 
provided with it in good working order and repair. 
That is in exchange for rent, or, in the case of tied 
tenancies, labour. The intention of the 
amendments is that a landlord will make 
satisfactory provision for fire detection in the first 
place and will maintain such detection as part of 
the fittings.  

Like the existing requirement in the repairing 
standard that a house be fit for human habitation, 
fire detection is so basic a need that it is right that 
satisfactory provision for it should be a 
requirement. In the light of the committee’s 
discussion and after considering the alternatives, I 
think that the repairing standard is the best place 
for that requirement.  

The amendments say that the provision of fire 
detection measures should be satisfactory and 
have regard to building regulations and guidance. 
That does not mean that existing houses will have 
to be brought up to the standards required for 
building a new house. Guidance issued by the 
Scottish Building Standards Agency sets out what 
is appropriate for existing houses. Landlords 
should take the guidance into account.  

We will ensure that landlords are aware of the 
requirements in the guidance; private landlord 
registration will, of course, help that. When a 
tenant challenges a landlord’s compliance with the 
agency’s standard through the private rented 
housing panel, the committee hearing the case will 
consult the fire and rescue service to ensure that 
its formal decision is backed up by an authoritative 

view and that there is consistency across 
Scotland.  

I move amendment 5. 
Donald Gorrie (Central Scotland) (LD): I am 

very content with amendments 5 and 6. I would 
like to press the minister on the words “building 
regulations”. In my experience, the building control 
system, although full of excellent people, has 
inadequate powers. By and large, it never 
enforces anything at all and it does not inspect 
work in progress to see whether cowboys or 
competent people are in charge.  

I press the minister to consider strengthening 
the power of the building control system, either in 
the regulations that ministers are considering or 
possibly even in the proposed planning bill, so that 
the excellent standards in the Housing (Scotland) 
Bill and in other bills can be enforced.  

Johann Lamont: I recognise the point that 
Donald Gorrie makes. He is right that many of the 
concerns about planning relate to the perceived 
inability to enforce standards. That is a general 
problem: regulations are undermined by ineffective 
enforcement. I am happy to take on board the 
points that Donald Gorrie makes about the 
regulations.  

Amendment 5 agreed to.  

Amendment 6 moved—[Johann Lamont]—and 
agreed to.  

Section 23—Referral to private rented housing 
committee

The Presiding Officer: Group 4 is on decisions 
by the president of the private rented housing 
panel. Amendment 80, in the name of Christine 
Grahame, is grouped with amendments 81 and 
82. 

Christine Grahame (South of Scotland) 
(SNP): The amendments are all linked. I hope that 
the minister understands the spirit in which I 
lodged them. They aim to assist in the process of 
determining an application to the panel with regard 
to a landlord failing to meet the repairing standard.  

I thought that, even taking into account schedule 
2, there was no harm in fleshing the process out, 
in particular in section 23(1). Currently, under that 
subsection, the president has only two options—to 
refer an application to the panel or to reject it. 
Amendment 80 would give the president more 
flexibility and would make consideration of any 
further written representations mandatory. The 
amendment says that  
“the president must consider any further written 
representations … and may request further such 
representations” 

before a decision is made. I hope that that solution 
is seen to be sensible and practical. 
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On amendment 81, it is easier if parties can 
resolve their disputes by mediation rather than by 
going straight to a panel for a decision either for or 
against, because a decision can be made 
collectively. That is not always possible, but there 
may be circumstances in which mediation is 
absolutely appropriate and would take some of the 
burden off the private rented housing committee. 

Amendment 82 relates to section 23(3)(b) and 
would ensure the president made a decision “after 
considering representations”. Therefore, the 
president would be given the opportunity to hear 
from the parties and to take a considered view. As 
I said, the problem may be resolved without taking 
it to the committee, but if it went to the committee, 
there would be full information. 

I move amendment 80. 

Euan Robson: I recognise the spirit in which the 
amendments have been lodged, but perhaps they 
are too prescriptive and it would be relevant to 
cover the matter in guidance to the president. 

I will give an example. Amendment 80 states: 
“the president must consider any further written 

representations”. 

Why should the president consider only written 
representations? Would not that exclude those 
who cannot make written representations for one 
reason or another? In other words, the 
interpretation of what is in the primary statute 
could be a problem. As I said, the matter would be 
better covered in the guidance, although I 
recognise the spirit in which the amendments were 
lodged. 

Malcolm Chisholm: I appreciate why Christine 
Grahame wants to build the extra elements in 
question into the procedures of the private rented 
housing panel, but it is not necessary or 
appropriate to include the provisions in the bill in 
order to achieve fair and sensible consideration of 
cases. 

The president will refer cases to a committee 
unless he or she has reason to reject them. The 
president will certainly want to consider any 
information that is available—whether written 
representations or other types of representation, 
which Euan Robson reminded us about—and will 
want to be satisfied that the case is genuine and 
that a committee sitting as a tribunal is needed to 
resolve the dispute. 

If written representations were made in time, the 
president would certainly consider them. Section 
23(3) is designed to allow the president to gather 
further information if doing so would be helpful. 
The president would be open to criticism if 
representations were received and not taken into 
account. Therefore, amendment 80 would not add 
anything in practice. It would also give the 

president a statutory duty to consider 
representations without providing any timetable or 
other arrangements for their submission. 

Amendment 81 deals with mediation. We intend 
to develop the use of mediation in the panel’s 
processes because where mediation works, it is 
far preferable to having an imposed decision. A 
formal requirement to offer mediation could hold 
up cases in locations in which suitable mediation 
services are not available—I think that Christine 
Grahame recognised that in constructing her 
amendment. However, a provision that permits the 
president to propose mediation adds nothing to 
what the president will be able to do anyway. I 
assure Christine Grahame that I will encourage 
the president to find ways to promote the 
availability and use of suitable mediation where 
possible, although I think that the president will 
need little encouragement to do that. 

Section 23 will allow the president to defer a 
decision if there appears to be a reasonable 
prospect of the parties resolving the dispute. 
Amendment 82 could be read as restricting the 
scope for the president to do that where no 
representations have been made but the president 
nevertheless thinks that there could be scope for a 
voluntary resolution of the dispute. 

In the light of the arguments that I have made 
and assurances that I have given, I ask Christine 
Grahame to seek to withdraw amendment 80 and 
not to move her other amendments. 

Christine Grahame: I am delighted by the 
minister’s response, which will appear in the 
Official Report—that is what I really sought. In the 
circumstances, I seek to withdraw amendment 80. 

Amendment 80, by agreement, withdrawn. 

Amendments 81 and 82 not moved. 

The Presiding Officer: Group 5 is on 
procedural matters relating to the determination on 
the repairing standard. Amendment 11, in the 
name of Malcolm Chisholm, is grouped with 
amendment 10. 

Johann Lamont: The amendments respond to 
amendments that Tricia Marwick lodged at stage 
2—obviously, we have good cop and good cop 
today. Those amendments dealt with notification 
procedures for complaints to the private rented 
housing panel and raised a valid point, but we 
thought that their effect would go beyond what 
was intended. I am grateful to Tricia Marwick for 
withdrawing them in the committee on the basis 
that we would lodge alternative amendments at 
stage 3. 

Amendment 11 will ensure that, where a tenant 
asks someone else to act for him or her in 
connection with an application to the private 
rented housing panel, the president will inform that 
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person as well as the applicant if the application is 
rejected. Amendment 10 will ensure that if the 
president instead refers the application to a private 
rented housing committee for a determination, the 
committee will inform that agent as well as the 
applicant of the outcome. The amendments will 
ensure that a case is not held up by failures of 
communication. 

I move amendment 11. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
We do have good cop and good cop today. I am 
delighted with the minister’s amendments in 
response to the amendments that I lodged at 
stage 2. I was concerned that there are many 
elderly and vulnerable people in the private rented 
sector in particular and was particularly concerned 
that people who act on behalf of elderly or 
vulnerable people are simply not covered. As the 
minister said, the proposals will help to speed up 
the process and will ensure that the advocate or 
the person who is acting for the elderly or 
vulnerable person is kept informed about the 
process. The Scottish National Party happily 
supports the amendments in the minister’s name. 

The Presiding Officer: Do you have any further 
comments to make, Ms Lamont? 

Johann Lamont: I have nothing further to say. 

Amendment 11 agreed to. 

After section 28 

The Presiding Officer: Group 6 is on the effect 
of a repairing standard enforcement order on the 
termination of short assured tenancies. 
Amendment 12, in the name of Tricia Marwick, is 
the only amendment in the group. 

Tricia Marwick: Amendment 12 is similar to an 
amendment that I moved at stage 2. I am 
concerned about the process and about when 
protection is given to tenants. 

Amendment 12 would resolve two issues, the 
first of which relates to the form of protection that 
is afforded to the tenant. As it stands, the bill will 
make it an offence for the landlord to enter into a 
new tenancy agreement where an enforcement 
order is in effect. That will not prevent the landlord 
from evicting the tenant, but will simply ensure that 
he cannot enter into an agreement with a new 
tenant in any property. 

For the private rented housing panel to work, it 
is important that tenants have confidence in its 
ability to protect them when they apply to it. 
However, as the bill stands, tenants will be given 
minimum protection when they apply to the panel. 
There will be nothing to prevent a landlord from 
evicting a tenant for most of the time during which 
the landlord is being investigated. The protection 
for tenants should be strengthened to prevent their 

eviction during that period and to bolster the 
panel’s effectiveness. 

Amendment 12 would suspend the landlord’s 
right to evict without grounds by referring to the 
Housing (Scotland) Act 1988 and the grounds that 
are needed to terminate a short assured tenancy. 
In effect, a landlord would not be able to bring a 
short assured tenancy to an end if the panel 
decided that a case that had been brought by a 
tenant should be heard. However, if need be, the 
landlord could still evict the tenant because of their 
antisocial behaviour by making an application to 
the court. 

Amendment 12 would also change the point at 
which protection would kick in. Under the bill as it 
stands, the landlord will not be banned from letting 
the property to someone else until the panel has 
investigated and made an enforcement order. 
Nothing in the bill will prevent the landlord from 
evicting the tenant as soon as a private rented 
housing committee investigates. That is a critical 
point and could seriously undermine the operation 
of the panel and tenants’ confidence in it—the 
likelihood is that tenants will fail to use it to gain 
legal redress. The amendment would ensure that 
the landlord’s power to evict was suspended for 
the period during which the committee was 
investigating the landlord and that protection for 
the tenant would kick in as soon as the referral 
had been made to the committee—that is, as soon 
as the investigation begins, rather than when an 
enforcement order is granted. 

I move amendment 12. 

09:45 
Johann Lamont: I understand the intention 

behind amendment 12, as we discussed the 
matter in the committee. To some extent, it reflects 
people’s sometimes difficult relationships and 
experiences in the private rented sector. However, 
the problem that was identified at stage 2 would 
remain. 

Amendment 12 seeks to protect a tenant from 
being evicted because he or she has referred the 
landlord to the private rented housing panel. 
Section 28(5) already provides a form of protection 
in that regard. If the amendment were accepted, a 
tenant could use the measures in it to delay the 
exercise of the landlord’s right to the property at 
the end of the tenancy. All that the tenant would 
have to do would be to make a complaint to the 
private rented housing panel about a repair—
spurious or not. The measures would take effect 
when the case was referred to a private rented 
housing committee, by which point there would not 
yet have been any investigation into whether the 
landlord was in the wrong. Until the committee 
concluded its deliberations, the landlord would be 
unable to recover or occupy the premises.  
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A landlord and tenant enter into a short assured 
tenancy knowing that the landlord is entitled to end 
it at the agreed term, subject to the statutory 
procedures and timescales. The landlord has a 
right to recover possession without having to 
demonstrate the reasons, and both parties know 
that when the tenancy is entered into. However, 
under amendment 12, the tenant would be able to 
stop the landlord exercising his or her rights under 
the short assured tenancy until the complaint to 
the private rented housing panel had been 
determined. Therefore, the landlord’s right to 
recover possession would be frustrated by delay.  

Apart from the issue of rights, the matter could, 
in practice, be significant in a situation in which, for 
example, the landlord is trying to deal with the 
tenant’s antisocial behaviour or in which the 
landlord has let a house while working elsewhere 
and has to return to the area.  

The landlord’s alternative would be to prove in 
the sheriff court that one of the grounds for 
terminating a full assured tenancy applied. That 
would be onerous and, again, would delay the 
landlord’s exercise of the rights that are part of the 
short assured tenancy agreed with the tenant. 
Amendment 12 would, therefore, create a situation 
that has significant potential for abuse.  

The purpose of section 28(5) is to protect 
tenants by preventing a landlord from entering into 
a new tenancy without the consent of the 
committee while the house is subject to a repairing 
standard enforcement order. That is a strong 
incentive for a landlord not to evict the tenant who 
made the complaint unless there are other good 
reasons why such an action is necessary. Of 
course, neither approach prevents a landlord from 
ending the tenancy after the repair works are 
completed. However, comparing the two 
approaches, I do not think that amendment 12 
strikes the right balance between a landlord and a 
tenant. It could be used to delay a landlord’s 
recovery of the property in a situation in which and 
at a time when it is appropriate for the landlord to 
do so. I therefore invite Tricia Marwick to withdraw 
the amendment. 

Tricia Marwick: As the minister said, it is a 
question of balance. I believe that the thrust of the 
bill is to give tenants greater protection than they 
have at the moment. As the bill stands, the 
balance is shifted towards the landlord at the 
expense of the tenant. For that reason, I intend to 
push the amendment to a vote.  

The minister said that section 28(5) gives some 
form of protection, in that the landlord commits an 
offence if they enter into a tenancy or occupancy 
arrangement at any time during which the 
repairing standard enforcement order has effect. 
That is true and I do not dispute it. On the other 
hand, there is nothing to stop a tenant being 

evicted as soon as they make an application to the 
panel. All that the provision does is prevent the 
landlord from reletting. The minister might think 
that there is a balance there, but I do not agree.  

The minister raised the issue of antisocial 
behaviour at stage 2. It is not the intention of 
amendment 12 to prevent landlords from evicting 
someone because of antisocial behaviour and, 
indeed, it would not do so. There would still be 
recourse to the sheriff court to evict on that 
ground. The amendment would simply prevent the 
landlord from evicting without going to the sheriff 
court in the first place.  

The balance has not been struck by the 
ministers and I will press amendment 12. 

The Presiding Officer: Since Ms Marwick is 
pressing her amendment, the division bell will ring 
once I put the question and we will suspend for 
five minutes.

The question is, that amendment 12 be agreed 
to. Are we agreed? 

Members: No. 

The Presiding Officer: In that case, there will 
be a division. I suspend Parliament for five 
minutes.  

09:49 
Meeting suspended. 

09:54 
On resuming— 

The Presiding Officer: We will now proceed 
with the division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
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Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Tavish (Shetland) (LD)  

Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Presiding Officer: The result of the division 
is: For 30, Against 72, Abstentions 0. 

Amendment 12 disagreed to.   

Section 29—Annual report 

The Presiding Officer: Group 7 is on the 
private rented housing panel’s annual report. 
Amendment 13, in the name of Cathie Craigie, is 
the only amendment in the group. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): Amendment 13 seeks to require the 
president of the private rented housing panel to 
include in the panel’s annual report the number of 
cases in which a tenancy management issue 
arose incidentally during the panel’s 
investigations. In the course of the panel’s duties, 
it will gain a valuable insight into the operations of 
the private rented sector and it might come across 
a wide range of issues that are beyond its remit. 
Although the panel will not be expected to act or 
advise on tenancy management issues, the insight 
that it will gain into the multiple problems that 
private tenants face should not be lost. 

A requirement to report on the issues that arise 
in connection with the investigation of a repair 
problem will not be a significant additional burden 
on the panel but it will provide valuable information 
and evidence on the operation of the private 
rented sector. I hope that the minister is able to 
support my amendment. 

I move amendment 13. 
Malcolm Chisholm: Cathie Craigie’s 

amendment 13 is the conclusion of an extended 
discussion that took place during both the 
consultation and the committee’s scrutiny of the 
bill about the extent to which tenancy 
management issues should be reflected in the 
various measures that regulate the private rented 
sector. 

There is already a range of substantial and 
meaningful legal requirements on landlords. One 
of the many benefits of the registration of private 
landlords is that it will make those obligations 
clear. Research suggests that, at present, many 
landlords and tenants are unaware of those legal 
requirements. We want to assess the effects of 
registration and voluntary accreditation before we 
decide whether it is necessary to go further and 
make the letting code that is provided for in 
section 155. 
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Our approach to the matter is driven by our 
desire to base our policy on evidence. There is 
little hard evidence on the extent of breaches of 
the law on tenancy management. To legislate 
without good evidence might undermine the 
success of voluntary accreditation without clear 
cause. That would be unfortunate because 
voluntary landlord accreditation shows every sign 
of being a valuable and self-sustaining initiative 
that raises standards in the private rented sector 
by harnessing market forces. 

Amendment 13 recognises those arguments and 
strikes a balance between the issues that were 
raised at committee. It does so by requiring the 
private rented housing panel to contribute other 
evidence on what is happening in the private 
sector. When a tenant complains to the panel 
about a repair issue, it is likely that he or she will 
mention other issues that are causing problems. It 
is likely that the panel would advise the tenant on 
how to obtain assistance on those non-repair 
issues, but the amendment will reinforce that 
approach. It will ensure that the tenant’s concerns 
are noted and that the evidence of management 
problems that emerges in that way is recorded and 
made available. 

I am therefore happy to accept amendment 13. 

Cathie Craigie: I am grateful to the minister for 
his response. I understand and appreciate the 
work that is done in the sector and I agree that the 
amendment is a sensible way forward. 

Amendment 13 agreed to. 

Section 39—Unlawful occupation etc 

The Presiding Officer: Group 8 is on 
miscellaneous provisions on housing standards 
and houses in multiple occupation. Amendment 
14, in the name of Malcolm Chisholm, is grouped 
with amendments 17, 18, 21, 22, 48, 3 and 4. 

Johann Lamont: The amendments in group 8 
are mainly technical and tidying-up amendments. I 
will explain them as briefly as I can. 

Amendment 14 corrects an error in section 
39(3)(a), which should refer to section 37(1) rather 
than section 37(2). Similarly, amendment 48 
corrects an error in schedule 4A, which should 
refer to “this schedule” rather than “paragraph 3”. 

Amendment 17 is intended to help to ensure that 
houses are kept up to the repairing standard. 
Section 55 gives landlords the power to apply to 
the sheriff for an order if a tenant obstructs the 
landlord’s efforts to carry out repairs that are 
required in order to meet the repairing standard. 
However, the section does not allow landlords to 
apply for an order if a tenant obstructs the 
landlord’s access to inspect the house in order to 
check whether it meets the repairing standard. We 

want to help landlords to meet their repair 
obligations, so amendment 17 allows the section 
55 procedure to be used in that situation as well. 
Section 55 already contains safeguards to ensure 
that the sheriff is satisfied that access is genuinely 
sought for the stated purpose, that it is reasonable 
and that the tenant is preventing access even 
though proper notice has been given. 

10:00 
Amendments 18 and 22 seek to delete certain 

sections in part 1 that are duplicated in the general 
provisions of part 8 and schedule 5. Those 
sections refer to building regulations and the 
Building (Scotland) Act 2003, which were originally 
mentioned only in part 1 but which now need to 
cover the whole bill due to the introduction of HMO 
amenity notices in part 4. 

Amendment 21 deals with the power in section 
64A(2) that allows ministers to make the private 
rented housing panel the route of appeal against a 
landlord’s decision to refuse consent to carry out 
adaptations to suit the needs of a disabled person 
or to apply conditions to such consent. That 
subsection also gives ministers the power to make 
further provisions on appeals. Amendment 21 
clarifies that that power will cover not only appeals 
to the private rented housing panel but 
subsequent appeals to the sheriff. As Christine 
Grahame pointed out in committee, there is room 
for doubt on that point in the bill as it stands. 

Amendments 3 and 4 are consequential to the 
repeal of parts 5 and 8 of the Housing (Scotland) 
Act 1987. 

Amendment 3 means that a failure to carry out 
work required under the byelaws referred to in 
section 313 of the 1987 act, which relates to 
certain kinds of HMO, will be treated as a failure to 
carry out work required by a work notice and will 
be enforced accordingly.  

Amendment 4 repeals passages in sections 
313(4) and 319(1) of the Housing (Scotland) Act 
1987 that relate to parts V and VIII of that act.  

I move amendment 14. 
Amendment 14 agreed to. 

Section 52—Matters relevant to application to 
carry out work under section 51 

The Deputy Presiding Officer (Murray Tosh): 
Group 9 is on the guidance that the Disability 
Rights Commission issues. Amendment 15, in the 
name of the minister, is grouped with amendments 
16, 19 and 20.  

Malcolm Chisholm: These amendments 
concern a tenant’s right to make adaptations to 
suit a disabled occupant. The bill provides for 
landlords or the court to have regard to codes of 
practice and guidance issued by the Disability 
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Rights Commission when considering whether it is 
reasonable to refuse, or apply conditions to, a 
tenant’s application for consent to make such 
adaptations. It is right that a code of practice 
issued by the commission in this connection 
should have such statutory force because it must 
be approved by the secretary of state after 
consultation with Scottish ministers. 

However, guidance issued by the commission 
does not have any form of Government approval, 
and so it is better that it remain purely advisory 
and that it should not have statutory force. 
Amendments 15, 16, 19 and 20 therefore change 
the relevant provisions in the bill to refer only to 
codes of practice. 

I move amendment 15. 

Christine Grahame: I find these amendments 
rather curious. The minister had the words “or 
other guidance” inserted on 28 September 2005 at 
stage 2. I am trying to work out why he is taking 
that out six weeks later. At the time, the Deputy 
Minister for Communities said: 

“In England and Wales, the Disability Rights 
Commission’s code of guidance is required to be taken into 
account in court proceedings that relate to the tenant’s 
right, and we agree with the committee that that should be 
the case in Scotland too. Such proceedings are based on 
housing law, which is a devolved matter, and so it is for the 
Scottish Parliament rather than Westminster to require the 
sheriff court to take account of the commission’s 
guidance.”—[Official Report, Communities Committee, 28 
September 2005; c 2456.] 

That seemed to be why the minister wanted to 
embed such practice in statute, and I do not know 
why the reasoning has changed in six weeks.  

Malcolm Chisholm: The equivalent provisions 
for England and Wales refer only to codes of 
practice and not to guidance. I would like to 
reassure Christine Grahame further by saying that 
the Disability Rights Commission in Scotland is 
also aware of the amendments and has no issue 
with them.  

Amendment 15 agreed to. 

Section 52A—Amendment to the Housing 
(Scotland) Act 2001 

Amendment 16 moved—[Malcolm Chisholm]—
and agreed to. 

Section 55—Obstructions etc 

Amendment 17 moved—[Malcolm Chisholm]—
and agreed to. 

Section 59—Registration 

Amendment 18 moved—[Malcolm Chisholm]—
and agreed to. 

Section 63—Part 1 appeals: determination 

Amendment 19 moved—[Malcolm Chisholm]—
and agreed to. 

Section 64A—Adaptations: power to change 
method of appeal 

Amendments 20 and 21 moved—[Malcolm 
Chisholm]—and agreed to. 

Section 67—Interpretation of Part 1 

Amendment 22 moved—[Malcolm Chisholm]—
and agreed to. 

Section 70—When assistance must be 
provided 

The Deputy Presiding Officer: Group 10 is on 
mandatory adaptation of house for disabled 
persons. Amendment 23, in the name of Tricia 
Marwick, is the only amendment in the group.  

Tricia Marwick: During stage 2, the Deputy 
Minister for Communities said: 

“The Office of the Deputy Prime Minister is currently 
reviewing the DFG,”— 

that is, the disabled facilities grant— 
“but as we do not know the outcome of that review, the 
DFG is a moving target for comparison.”—[Official Report, 
Communities Committee, 28 September 2005; c 2476.] 

We now know the results of that review and we 
are concerned that, unless action is taken, 
Scotland will fall considerably behind England, 
Wales and Northern Ireland in the support that is 
given to disabled people. The bill as amended at 
stage 2 proposes that a local authority must give a 
grant only for toileting or washing facilities for a 
disabled person. Assistance must be given for 
adaptations such a ramp, lift or hoist to get into 
and out of bed, but it can be in the form of advice 
or other help in the place of a grant. 

The Deputy Prime Minister has announced that, 
in England and Wales, the means test will not be 
applied when the disabled facilities grant is for a 
child. We are asking the Minister for Communities 
to review disabled adaptations, to make grants a 
priority and to set a timescale for action. The 
minister has made a general commitment to 
consider further the means test as it affects 
disabled people; he has also agreed to consult 
further on making regulations to place a duty on 
local authorities to make grants for more 
adaptations than just those for toileting and 
washing facilities. 

However, we are concerned that the issues that 
affect disabled people will cease to be a priority 
once the bill leaves the Parliament. As the 
Communities Committee observed in its stage 1 
report, Scottish disabled people should not be 
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disadvantaged in comparison with those in the rest 
of the United Kingdom. That is why I lodged 
amendment 23, which asks the minister to review 
the operation of section 70(1)(b) and to lay before 
the Scottish Parliament a report on the results of 
that review within two years of the date on which 
section 70 comes into force. It is a question of 
monitoring what is happening in Scotland and 
ensuring that disabled people are not 
disadvantaged. I hope that the minister will accept 
the amendment in the spirit in which it is moved. 

I move amendment 23. 

Karen Whitefield (Airdrie and Shotts) (Lab): I 
understand and share the concerns that Tricia 
Marwick expresses, but I am not sure whether her 
amendment will achieve what she wants it to do. I 
am slightly concerned that, if the amendment were 
agreed to, it might take valuable resources away 
from the implementation of section 70(2B). 

Despite saying that, I think that it is important for 
the minister to reflect the genuine concerns of the 
Communities Committee and of organisations 
such as Ownership Options in Scotland, which is 
concerned that the review of mandatory grant 
status should not be allowed to slip or drift away. I 
hope that the minister will give assurances that 
that will not happen once the bill is passed and 
that the Executive has a genuine commitment to 
addressing the disability organisations’ legitimate 
concerns. 

Euan Robson: I acknowledge the spirit in which 
the amendment was lodged, but I believe that it is 
too prescriptive. It is perhaps even 
counterproductive in setting down a timeframe of 
two years. Parliamentary scrutiny through the 
Communities Committee and an assurance from 
the minister that he intends to press forward with 
implementing the necessary changes would 
suffice. I do not propose to support the 
amendment, although I acknowledge the spirit in 
which it was lodged. 

Malcolm Chisholm: I assure Tricia Marwick—in 
fact, I reassure her, since I was clear with the 
committee about the matter at stage 1—that the 
issue is a key priority for the Scottish Executive. I 
give Karen Whitefield the same assurance that the 
Executive has a genuine commitment. I talked to 
the committee about ring fencing money as one 
way to deal with what I know are concerns about 
the variations in the amount of money that is 
spent. That is certainly still on our agenda. 

Tricia Marwick suggested that we were 
disadvantaged compared with England, but the 
evidence from comparing the spending per head 
in England and in Scotland does not point in that 
direction. I point out to her that we do not yet know 
the results of the review in England; only one 
measure—that which concerns children, to which 

she referred—has been announced. However, that 
is not the subject of her amendment. 

I appreciate that Tricia Marwick wishes to 
ensure that the arrangements that we proposed at 
stage 2 are progressed as quickly as possible. 
However, as Euan Robson said, her amendment 
is impractical. I will explain why when I discuss its 
detailed implications. 

The Executive amendment at stage 2 that 
introduced subsections (2A) and (2B) into section 
70 was intended to allow careful assessment of 
the level of need that disabled people have for 
various types of house adaptations in various 
circumstances, with a view to extending the 
arrangements under the section. We proposed 
those subsections because we were very 
concerned and open-minded about the issue, as I 
made clear at stage 1 in May. We were also 
responsive to the concerns that the Communities 
Committee’s report flagged up. 

The process will be complex, as it will require 
the gathering of better and more detailed 
information than is currently available and the 
consideration of priorities, resources and other 
ways of meeting individual needs. It will link into 
the development of greater co-ordination between 
health, housing and social work agencies and a 
review of the means test for grants for adaptations 
to take account of the costs that face disabled 
people. We are strongly committed to the review, 
which will be undertaken soon—unlike what has 
been suggested elsewhere, it will not be kicked 
into the long grass. We will do that work in 
conjunction with relevant interests and it will 
inevitably take a little bit of time. We will then go 
through the full process for making regulations 
under the affirmative procedure, which will include 
public consultation and the preparation of a 
regulatory impact assessment. I remind members 
that the purpose of the regulations is to reassure 
people that the situation that they fear—that 
disabled people on low incomes will not receive 
grants—will not arise. 

Tricia Marwick’s amendment 23 would require a 
review two years after section 70 came into force. 
We do not intend to delay the introduction of 
mandatory assistance while we go through the 
processes that I described, as that would deny 
people the right to assistance that the section will 
provide. The review would therefore look back on 
a period following the establishment of mandatory 
assistance, during which it is likely that the extent 
of mandatory assistance would have been 
reviewed and that the available assistance would 
have been changed. Therefore, the review for 
which the amendment calls would cover a period 
of considerable change and—crucially—at best 
only a short period in which the changes that are 
envisaged by subsections (2A) and (2B) could be 
in force. 
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In summary, it will take us a little time to bring 
the regulations into force. We will do that as 
quickly as possible, but that is bound to take a bit 
of time after the bill’s enactment. A review after 
two years would not cover a significant period of 
full implementation of section 70, so it would not 
be meaningful. As Karen Whitefield reminded us, 
such a review would also be a significant piece of 
work that would divert resources from the 
implementation of the steps that section 70(2B) 
envisages. 

I therefore ask Tricia Marwick to withdraw 
amendment 23 and I repeat our absolute 
commitment to ensuring that proper provision is 
made for disabled people. 

Tricia Marwick: I thank the minister for his 
comments and for his clear commitment, which is 
now on the record, to ensuring that people in 
Scotland who are disabled are not disadvantaged 
in comparison with disabled people in England 
and Wales. I am not minded to press my 
amendment; rather, I will seek members’ 
agreement to withdraw it, because of what the 
minister said about the period of change and the 
period in which the regulations will come into 
force. I believe that all members of the 
Communities Committee and all other members 
will look closely at what the minister does in the 
next period, to ensure that his deeds echo the 
words that he has spoken today. I seek the 
Parliament’s agreement to withdraw amendment 
23. 

Amendment 23, by agreement, withdrawn. 

Section 95—Duty to have information about a 
house which is on the market 

The Deputy Presiding Officer: Group 11 is on 
the provision of information on the sale of a house. 
Amendment 24, in the name of Mary Scanlon, is 
grouped with amendments 25 to 46, 2 and 68. 

10:15 
Mary Scanlon: In addressing the 22 

amendments in my name in the group, I am 
conscious of a comment that the minister made 
earlier. He said that legislation needs a good 
evidence base. I thoroughly agree with that, of 
course. However, the single seller survey pilot 
started in July 2004, with a target of carrying out 
2,000 surveys; the figure of 2,000 was then 
reduced to 1,200 and, in the end, only 74 single 
seller surveys were carried out on which to base 
this legislation. 

The decision to make the single seller survey 
compulsory came as a shock to the members of 
the Executive’s steering group on the subject. The 
group was given no say in the final decision. The 
three policy drivers for the single seller survey 

were to improve information on property condition, 
to reduce wasted expenditure on multiple surveys 
and to address artificially low upset prices. 

The Executive’s evaluation of the pilot study, 
which was undertaken by Arneil Johnston, stated 
that it was impossible to say anything 
authoritatively about the experience of purchasers. 
Therefore, the argument behind the first policy 
driver is not proven. As for multiple surveys, 
members who have received the many letters from 
Edinburgh solicitors and estate agents in recent 
days will know that virtually all properties—
especially in Edinburgh—are now bought subject 
to survey. There has also been a move towards 
fixed prices, which addresses the charge relating 
to low upset prices. 

A conflict of interest also arises. If a survey is 
the seller’s, the seller pays a surveyor who is 
acting on behalf of the seller. Solicitors cannot act 
for buyers and sellers, so how can we expect a 
surveyor to do so? If the potential purchaser wants 
information on the property, he will be forced to 
have his own survey carried out in order to discuss 
the property with a surveyor. That takes us back to 
multiple surveys. 

I know of a property in Edinburgh that was one 
of the 74 that participated in the pilot scheme. By 
the time it finally sold, the survey was out of date 
and the purchasers had to have their own survey 
done. The inclusion of the single seller survey in 
the transaction has been described as the “kiss of 
death” by agents and the seller, who now wishes 
that he had never opted in. In future, buyers and 
sellers will unfortunately not have the choice of 
opting in or out, as the bill will make the single 
seller survey compulsory. 

As I said, most properties are bought subject to 
survey and the successful bidder has the survey 
carried out, usually within 24 hours of hearing that 
his offer is acceptable. He is then of course free to 
discuss the report with the surveyor, who has no 
conflict of interest. If the purchaser refuses to 
accept the seller survey and opts instead to carry 
out his own survey, who will then pay for the seller 
survey? 

The offer subject to survey and the recently 
introduced solicitor-led standard style of offer in 
Edinburgh contracts can bring the binding stage 
forward. Sometimes it can take place in the course 
of one day. 

Issues also arise to do with the shelf-life of the 
single seller survey. It is incredible what one can 
learn as a member of the Communities 
Committee: I now know that dry rot spreads at a 
rate of 1m a month. The length of time for which 
the results of a survey remain acceptable is clearly 
an issue. 

We also have to consider the cost of the single 
seller survey and the purchasers information pack. 
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Every time the issue was raised in committee, it 
seemed that more and more was being added to 
the information pack. We have to wonder whether 
the figure of £100 for legal fees that is given in the 
financial memorandum is accurate. I doubt it. In 
the financial memorandum, it is estimated that the 
single seller survey will reduce purchase prices in 
the first year by £120 million. The predicted fall in 
subsequent years is not given. 

I come back now to Arneil Johnston’s evaluation 
of the pilot scheme. The report says: 

“from the limited evaluation possible, it would appear that 
the existence of a Single Survey is not considered by 
sellers to improve the marketability of properties”. 

The report had nothing authoritative to say about 
the experiences of purchasers and it was 
inconclusive about the influence of the single 
seller survey on non-purchasers and about its 
impact on selling agents. So much for the good 
evidence base for legislation. 

Arneil Johnston’s report concluded: 
“the majority of surveyors … strongly believe that the 

Single Survey will not have a positive impact on improving 
the condition and energy efficiency of private sector 
housing in Scotland”. 

The whole rationale behind the pilot exercise was 
that it would lead to improvements in the fabric 
and energy efficiency of homes in Scotland. Not 
only do we not have a decent evidence base, but 
the 74 surveys showed that single seller surveys 
will not even achieve what the Executive has set 
out to achieve. 

The single seller survey will make it very 
expensive for people to put their properties on the 
market and it will cause considerable delays. 
Selling older properties will become even more 
difficult. The single seller survey will probably put 
an end to sellers testing the market before the final 
decision is made to sell. 

The single seller survey pilot was a failure, but 
there was also a failure in consultation. In the eyes 
of buyers, sellers, surveyors and selling agents, 
the survey has been a failure. As I said at stage 2, 
if there was a handbook on how not to legislate, 
the single seller survey would be the leading 
chapter. 

I move amendment 24. 
Johann Lamont: I note that Mary Scanlon’s 

amendments have been repeated despite the 
Communities Committee’s considerations at stage 
2. She has simply rehearsed what she has said in 
the past about the single seller survey and I am 
tempted to repeat now what I said then. I will take 
the opportunity to make the case again for the 
single seller survey. I am happy to expand on 
some of its advantages. 

First, let us consider the current system of house 
buying and selling. In effect, there are two different 

approaches. In the first, every potential buyer can 
have their own separate survey carried out on the 
same property. Every buyer runs the risk that their 
bid will be turned down; in hot markets, some 
unfortunate buyers—especially first-time buyers—
can have that experience on a number of 
properties. The approach causes multiple surveys 
and wasted expense; it drives people to 
commission the cheapest form of survey—the 
scheme 1 valuation, which contains very little 
information on the condition of the property. 

The single seller survey provided at the start of 
the process with a valuation will enable buyers to 
avoid those risks and make use of an independent 
and detailed survey that will provide a proper 
assessment of property condition. 

Phil Gallie (South of Scotland) (Con): Will the 
minister take an intervention? 

Johann Lamont: I would like to make a little 
more progress first. 

In the second approach, the market response to 
the multiple valuation problem has been offers 
subject to survey. That approach to combating 
multiple surveys has been adopted in some areas, 
most notably Edinburgh. However, I say to Mary 
Scanlon that she ought not to be so Edinburgh-
centric, because the approach is not favoured by 
all property professionals. In the approach, the 
buyer submits an offer before the property is 
inspected or valued. They then have a survey 
carried out if they are successful with their bid. 
However, the approach still tends to employ 
scheme 1 valuation reports—perhaps because of 
the risks involved. If the valuation does not meet 
the offer submitted, or if the surveyor finds a 
serious problem, the whole deal has to be 
renegotiated leading to a risk for both seller and 
buyer that they will not get what they thought they 
were getting. 

It is far better if the buyer is informed about the 
condition and value of the property before making 
an offer. With offers subject to survey, that 
information is provided only after an offer has 
been made. That means further negotiation, 
risking delay or the complete falling through of the 
transaction. I know of someone who was in such a 
position. There had been an offer subject to 
survey and the seller had to take the property off 
the market in order to negotiate. As a result, the 
seller may have lost the opportunity to receive 
offers from other people. 

The single seller survey will provide greater 
certainty and transparency to the whole 
transaction by providing the necessary information 
at the start of the process. Each party will know 
the condition of the property and will be able to 
sort out the finances accordingly—both the seller’s 
asking price and the buyer’s offer price—instead 
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of having to walk in the dark and having to retrace 
their steps as they do with offers subject to survey. 

It is worth reminding ourselves of the objectives 
that the housing improvement task force identified 
for the single seller survey: to provide better 
information on property condition for sellers and 
buyers; to promote repair and maintenance work; 
to reduce wasted expense on multiple surveys; 
and to discourage the setting of artificially low 
upset prices. 

We know that if people have a problem with their 
property, their instinct is to find a way to sell it on 
and make it someone else’s problem. However, 
that does not deal with the question of people 
being responsible for maintaining their properties 
and of how we allow people to know what they are 
buying before they make an investment that is 
probably greater than any other they might make 
in their lives. I have certainly spent less time over 
making such a purchase than I have spent 
deciding on the colour of my car. 

Mary Scanlon talked about having an evidence 
base. However, she undermines the surveying 
profession’s integrity by implying that it would be 
minded to say something on the basis of who paid 
for the survey. The profession is accountable for 
its professional responsibility; it has an 
ombudsman and its own standards that must be 
applied. Moreover, the matter can be taken to 
court. It is unacceptable to suggest that a survey 
will be slanted towards the person who pays for it. 

Mary Scanlon: This point is important. I have 
the utmost confidence in the surveying profession, 
but will the minister confirm that, when a seller 
pays for a survey, the surveyor is equally 
responsible to all potential buyers and can give 
them the same level of advice that he or she gives 
to the seller? 

Johann Lamont: The point is that the 
transaction pays for the survey. The survey 
informs the transaction and the professional gives 
his or her professional advice on the property’s 
state. Mary Scanlon should not suggest that the 
surveyor’s professional integrity is such that what 
is in the survey is determined by what the person 
who pays for it wants it to say. Indeed, it is 
dangerous to make such suggestions in any 
approach to this issue. 

We should also recognise that all legislation 
attracts vested and committed interests on all 
sides and that we should make a judgment about 
the point at which such interests kick in. I 
acknowledge Mary Scanlon’s point that legislation 
must have an evidence base. No one in the 
chamber has ever suggested or pretended that the 
single seller survey pilot was a great success; it 
was not. Indeed, I know of someone who was told 
not to commission a single seller survey because 

it would not give them a competitive edge in the 
market and would open them up more than other 
sellers to exposure. 

In eight months, only 74 surveys were 
commissioned, 64 of which were in Glasgow and 
one in Edinburgh. However, the pilot scheme 
showed not that the single seller survey concept 
was flawed but that the system would not work if it 
was voluntary. I should also point out to Mary 
Scanlon that there is a difference between what 
she suggests happened and setting up a working 
group on the matter, taking advice, consulting 
people and ultimately taking an executive decision 
on the basis of that information. I am content with 
the Executive’s conclusion after examining the 
single seller survey pilot that a voluntary approach 
did not work. However, we believed that the policy 
principles remained important, particularly for 
people who want to get into the property market, 
and that we needed to respond accordingly. The 
fact that there are simply insufficient incentives for 
sellers to pay up front voluntarily for a survey 
when they can just allow purchasers to continue to 
pay for survey after survey makes the case for 
introducing a mandatory single seller survey. The 
housing improvement task force itself 
recommended that a legislative approach should 
be held in reserve. 

We intend the single seller survey to follow the 
model used in the pilot. It will contain information 
on a property’s condition, energy performance and 
accessibility. Moreover, to achieve all the task 
force’s objectives, it will include a valuation. 

Phil Gallie: As a newcomer to the debate, I am 
concerned by the minister’s comments. Although 
she has repeatedly used the phrase “we know”, 
what happened to the pilot clearly demonstrates 
that the minister and her advisers do not know. 
She has just said that the Executive will go ahead 
on the basis of the pilot, but she also stressed the 
fact that it was a spectacular non-event and 
failure. Will she explain that position further? 

Johann Lamont: When we introduced the pilot 
scheme, it did not work. We concluded that that 
happened because it was voluntary. However, we 
felt that none of the fundamental principles that it 
addressed in relation to the maintenance of 
properties, artificially low upset prices and multiple 
surveys had been challenged. That is why we felt 
the need to move forward on the basis on the pilot. 

10:30 
Margo MacDonald (Lothians) (Ind): I wonder 

whether the minister could also give me some 
information on this matter. I make no apologies for 
being Edinburgh-centric in this matter—I know that 
I am eccentric as well. If, as the pilot appears to 
indicate, the buyer is suspicious of the scheme 1 

442



21073  24 NOVEMBER 2005  21074 

valuation, there is nothing to stop them carrying 
out their own survey. If that contradicts the seller’s 
scheme 1 valuation, how is the matter resolved? 

Johann Lamont: The member’s question brings 
us back to professional integrity. On the basis that 
the member has outlined, the survey does not 
mean anything to anyone and no one has any 
confidence in any professional advice that they 
might seek. I repeat that the surveyor has his or 
her own professional commitments. No one is 
stopping a person commissioning half a dozen 
surveys if that is what they want; our proposal is 
intended to address the unfortunate position in 
which, particularly in hot markets, people have 
surveys carried out and then find that they cannot 
afford the property. It seems only reasonable to 
make available to buyers a description of the 
property and any problems that it might have, and 
I should point out that the person who ultimately 
buys the property in effect pays for the cost of the 
survey in the purchase price. 

Although we felt that its approach was rational, 
the pilot still did not work. We then drew from that 
the—I think, entirely reasonable—conclusion that 
if the decision to commission a single seller survey 
was left up to individuals, those who in their 
honesty commissioned such a survey would be 
asking to have their property’s condition opened 
up in a way that would not be asked of people who 
did not commission one. 

Despite Mary Scanlon’s comments on our 
decision to go ahead with a compulsory single 
seller survey scheme, stakeholders, particularly 
those involved with the working group, have stuck 
with the Executive on this matter. I am sure that 
they will continue to work with the Executive to 
ensure that the final proposal that is developed is 
sustainable and effective. The Executive feels that 
the three objectives that were identified by the 
housing improvement task force remain as 
important as ever and, although offers subject to 
survey will not achieve those objectives, the single 
seller survey will. 

Amendment 30 seeks to enable regulations that 
are made under section 101 and which would be 
used to establish the single seller survey and 
purchasers information pack schemes to include, if 
necessary, a requirement for single seller surveys 
or other prescribed documents to be registered 
with a central body or bodies as part of a quality 
control regime. 

The use of the power or otherwise will be 
dependent on our continuing discussions with 
stakeholders. If the single survey is to be 
successful, buyers, sellers, agents and lenders will 
all need to be confident in the independence and 
reliability of the report that is supplied. Confidence 
in the survey product will be created primarily by 
the professional standards of the survey’s 

providers, its legal terms and conditions and the 
available forms of redress. However, as we 
develop the detail of the scheme in consultation 
with stakeholders, we will consider whether it is 
necessary to provide further assurance to 
consumers through the use of a register of single 
seller surveys. Such a mechanism could, for 
example, reveal whether a property has been the 
subject of more than one survey. As with the rest 
of part 3, regulations covering this issue would be 
subject to the affirmative procedure. 

We will carefully consider the costs and benefits 
of any such requirement. We favour a system that 
is as simple and as straightforward as possible 
and that goes with the grain of the existing house 
buying and selling process. Equally, we 
acknowledge that it might yet be necessary to 
introduce a register and it is important that the bill 
provides sufficiently flexible powers in that regard. 

On amendment 2, I must first make it clear that 
we fully recognise the importance of closely 
monitoring the operation of the single seller survey 
and purchasers information pack schemes. As 
they involve a significant change to the house 
buying and selling process, we must keep a close 
eye on their progress. Indeed, I am sure that the 
Parliament and its committees will want to do the 
same. 

That said, the Executive does not support 
amendment 2. If a review were required to be 
submitted to Parliament within two years of the 
date on which the whole of the part was first in 
force, it might assess only one full year of 
operation. It is hardly appropriate to carry out a 
review in such a timescale. After all, systems need 
time to bed in and programming a review so early 
in the scheme’s operation would serve only to 
create uncertainty in the industry about the long-
term intentions for the scheme. 

I emphasise again that the single seller survey 
scheme seeks to help people who are selling or 
are trying to buy properties. Huge changes have 
happened in the past 25 years. Twenty-five years 
ago, 70 per cent of houses were rented; now, 
more than 64 per cent of houses are owner-
occupied. We have not caught up with the different 
way in which the market now operates and the fact 
that people now have different responsibilities. 
This proposal seeks to build confidence and trust 
and to ensure that people buy properties that they 
are able to maintain. 

I assure that the Executive will very closely 
monitor the operation and effects of the scheme. 
On the basis that I have already outlined, I ask 
Mary Scanlon to withdraw amendment 24 and not 
to move amendments 25 to 29 and 31 to 46. 

Christine Grahame: For the avoidance of any 
doubt, amendment 2 says that the report should 
be laid before Parliament 
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“within 2 years of the date on which the whole of the Part 
was first in force” 

That would give a clear two years after the 
regulations come into force in which to assess the 
way in which the single seller survey operates. 

I start from the point that the Scottish National 
Party supports in principle the single seller survey 
and purchasers information pack. It was entirely 
laudable that the initial aim of the survey was to 
have a home condition report that would help to 
bring about a change in the fabric and structure of 
those properties that are poorly kept up and where 
people tend to spend more on putting in kitchens 
year after year than on making sure that the roof 
and walls are sound. The home condition report is 
therefore understandable. 

The problem is that the survey was sold to the 
Scottish public as something that would get rid of 
the need for multiple surveys. Much has been said 
in the chamber about the trial that was conducted 
so I am not going to go over that again. I am going 
to go back to the evidence that was put before the 
committee at the time. 

We need a little more clarity about what a 
valuation is. A valuation is not done for the 
purchaser; it is done for the lender. The valuation 
that the seller pays for is instructed on behalf of 
banks such as the Halifax or the Royal Bank of 
Scotland. That is a very important distinction 
because if the bank does not like the single seller 
survey, it will ask the purchaser to have a 
valuation survey done. That is a huge issue just 
with the practice of the single seller survey. I do 
not think that the single seller survey will cure the 
problem. 

The committee had a huge argument about the 
shelf-life of the single seller survey. The value of a 
property is what it sells for. If someone has a 
valuation done in January, the value of the 
property might go up or down in March because, 
for example, something has happened in the area 
or there are rumours in the ether that a motorway 
might be built there. As I understand it, in England, 
the valuation part of the home condition report has 
been taken out. That is another serious issue to be 
overcome. 

There is also a conflict of interest because the 
valuation is instructed by the seller. The 
contractual obligation must therefore be between 
the seller and the surveyor. To say that there is 
some strange kind of contract between the 
surveyor and the prospective purchasers is 
extraordinary because, in law, parties to a contract 
are not acted for by the same agent. I think that a 
belt-and-braces approach will be taken. The home 
condition report might well end up being part of the 
pack, but valuations will still be done on behalf of 
the lenders to the prospective purchasers and 

offers will be made subject to survey. Judging by 
the evidence that we have at the moment, it does 
not seem as if the proposals will work. 

The idea is not new; as I understand it, it has 
been on the go since 2003. When the issue of 
regulations was raised at the committee, the 
minister could not produce drafts even though all 
the detail of the workings of this law will be in 
those regulations. The regulations will be made 
after we pass the bill today and they might not 
work. That is why I am calling for a review. 

Phil Gallie: With respect to her sunset clause, 
Christine Grahame has said that the review should 
be after two years, but the minister suggests that 
there would then be only one year’s worth of 
evidence to consider. However, the minister has 
decided that the bill is necessary because of only 
nine months of a pilot survey. How can the 
minister say that the one year’s evidence that 
would be gathered after the two years proposed 
by Christine Grahame’s sunset clause is 
unacceptable but that the minister’s nine-month 
pilot survey is acceptable? 

Christine Grahame: I am glad that Phil Gallie is 
going to support the SNP amendment. I have 
reservations. I do not want to get hung up on the 
trial that was run because there might have been 
difficulties with it. There might also be some 
validity in saying that people will not buy into a 
voluntary scheme, but that is not the only basis on 
which I bring these issues to the chamber. 

There are issues of cost. We do not quite know 
what the purchasers information pack will cost. If it 
is £1,000, much of that will have to be paid up 
front by the seller. The seller might not have equity 
and might not have much money in the bank. They 
could be a very ordinary person who wants to 
move on to a slightly larger house. Where will the 
money for the survey come from? The minister 
said that there will be some kind of loan scheme. 
That was it. I pressed the minister at committee to 
say whether the loans will be secured against the 
property on sale. How will the loans be recovered? 
What if, having discharged the previous loan over 
the property, the seller does not have sufficient 
spare cash from the selling price to be able to pay 
the loan back? How will the money be paid back to 
whoever has loaned it? 

Can a seller make several applications for 
loans? If I put my house on the market in January 
and there is a three-month shelf-life on my single 
seller survey, but the house does not sell and I 
have to take it off the market—and we should 
remember that all the costs have to be paid up 
front—what if I then put it back on the market and 
go back to whoever is giving the loans and ask for 
another £1,000? Can I ask for another £1,000 for 
another purchasers information pack? We do not 
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know the answers to all those details; it is very 
messy. 

I am concerned because there is no point in 
passing law when we do not have the detail in 
front of us. We do this time and again and we end 
up with a framework of a bill and flawed 
regulations that cannot make the law work. That 
practice must change. 

Euan Robson: The Liberal Democrats support 
the single seller survey. We put it into our 
manifesto and we intend to sustain our support for 
it today. 

Like others, I have received representations late 
in the day from several quarters and Mary 
Scanlon’s eloquent exposition of the views of 
Edinburgh solicitors and surveyors brought them 
back to mind. I do not accept the dire predictions 
of the collapse of the housing market as a result of 
all this. I do not accept the dire predictions of 
some that there will be huge numbers of additional 
surveys. Apart from anything else, that ignores the 
fact that multiple surveys will not have to be 
carried out on behalf of buyers. There might 
indeed be some additional surveys, but I suspect 
that some of those will be to check particular 
points. For example, if the single seller survey 
demonstrates some difficulties with the roof of a 
property, the surveyor might be instructed to look 
at that particular aspect. I do not think that we 
should be concerned about that. The minister 
addressed Margo MacDonald’s point on that 
issue. 

It has also been suggested to me that the cost 
will be somewhere around £1,000 per house. That 
is not the case. There is a scale that goes from 
around £400 up to £1,000 for higher-value 
properties. 

Christine Grahame: I certainly did not say that 
£1,000 was the cost of the survey. The cost of the 
purchasers information pack might be of that order 
and many of the outlays will have to be paid up 
front. 

Euan Robson: I did not imply that it was 
Christine Grahame who said that the cost would 
be £1,000 per house. The question about the 
purchasers information pack is important and I will 
come back to that in a moment. The cost of the 
survey itself is on the scale that I mentioned; I 
know that that scale is in the public domain 
because I read it among the Communities 
Committee’s papers. 

It is important that the purchasers information 
pack is kept in proportion. I understand that 
primary documents were to be produced in the 
purchasers information pack, but now it is 
intended that there should be a summary, which is 
a much more effective and proportionate form of 
information. If, in that summary information, there 

is cause for concern, I am sure that the legal 
profession would want to take on further 
investigations of the specific points that are made. 

It is important to be prepared to make change 
and, to an extent, to experiment. That is the spirit 
in which we will put the single seller survey into 
law. Moreover, there are issues that need to be 
addressed. The regulations will be particularly 
important in ensuring that the relationships 
between the surveyor and the seller and between 
the surveyor and the buyer are clear, so that there 
can be confidence in the survey. There must also 
be further and detailed consideration of the 
growing trend of missives being exchanged 
subject to survey and I would be grateful if the 
minister would undertake that specifically. If two 
parties decide that they wish to proceed, and if 
they are prepared to do so on that basis, I believe 
that we should somehow be able to slot the seller 
survey into that process without disrupting the 
growing practice that the industry is adopting.  

There is some talk about dire consequences for 
the housing market as a result of the introduction 
of the survey. I do not accept that for a moment. 
To illustrate with just one example, when the 
Chancellor of the Exchequer recently increased 
stamp duty by a considerable margin, the cost 
increases that were thereby entailed were far 
greater than the increases that would result either 
from the introduction of the single seller survey or 
from the addition of the single seller survey to the 
purchasers information pack; there has been little 
decline in the housing market as a result of the 
increase in stamp duty and I do not believe that 
there is evidence to suggest that the survey and 
the information pack will damage the housing 
market.  

10:45 
Scott Barrie (Dunfermline West) (Lab): I 

oppose all the amendments in the group, with the 
exception of amendment 30. The amendments in 
Mary Scanlon’s name are identical to the 
amendments that were heavily defeated in the 
Communities Committee at stage 2. Mary Scanlon 
talked extensively about what is happening in 
Edinburgh and somehow, using a very quick 
phrase, extrapolated from that situation to the rest 
of Scotland. What is happening in Edinburgh is a 
feature of the Edinburgh market; it is certainly not 
what is happening in the rest of Scotland, so I do 
not think that Mary Scanlon can make that jump. 

It is interesting that Mary Scanlon has suddenly 
seized on Edinburgh and has forgotten to mention 
Inverness, the area that she usually talks about. 
What she described is not what is happening in 
Inverness at the moment, as a lot of people who 
are trying to buy property there know. My sister, 
who is trying to buy property in Inverness at this 
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very moment, is now on to her third attempt to buy 
and her third scheme 2 survey, so that she can 
decide whether to make an offer on the property in 
question. Mary Scanlon knows—she talks about it 
all the time in the committee—how hot the housing 
market is in Inverness and the problems that 
people face in buying into that market. Nothing 
that she proposes in her amendments would help 
those people—her constituents—to realise what 
they want to do. 

Christine Grahame began by saying that the 
SNP supports the single survey in principle, and I 
welcome that commitment. Then, as she did at 
stages 1 and 2, she gave good reasons, from her 
point of view, for not having the single seller 
survey. 

Christine Grahame: At stage 2, Scott Barrie 
said: 

“Christine Grahame has raised real concerns, but we 
have to say that if we agree with the principle, we have to 
find a way of making it work in practice”.—[Official Report, 
Communities Committee, 5 October 2005; c 2489.] 

I agree with that. The trouble is that, two years 
after we had all that stuff done, we still do not 
know how the survey will work in practice, 
because we do not have the regulations and that 
is where the detail will lie. That is my concern. 
Does Scott Barrie share that concern? 

Scott Barrie: No. 

Christine Grahame said that the SNP supports 
the single seller survey. I would have thought that 
any party that supported something, but thought 
that the Executive had not provided sufficient 
detail, or had not done things in the way that that 
party would have done them, would have lodged 
amendments to reflect its position. At stage 2, 
Christine Grahame sat on her hands and voted 
neither yes nor no, unlike some of her other 
colleagues on the committee. 

The minister acknowledged, quite rightly, that 
the single seller survey pilot was not a success, 
but she clearly indicated the reasons for that in her 
speech. The main reason—let us be honest—was 
that there are vested interests who did not want 
the pilot to succeed and they successfully vetoed 
the pilot. It may have been a mistake to have a 
pilot in the first place; I might concede that point. I 
think that the Executive was absolutely right to pull 
the plug on the pilot and to have the courage of its 
convictions to do what is right. The Executive’s 
proposal is the right thing for a large number of 
people who have been totally discriminated 
against by the current workings of the housing 
market. 

Many people, particularly but not exclusively 
first-time buyers, have had to go through survey 
after survey, having shelled out the very funds that 
Christine Grahame talked about, only to end up 

with nothing at the end of the exercise except a 
bunch of papers telling them what the valuation on 
certain houses might be, even though they got 
nowhere near being able to purchase those 
properties. The single seller survey will remedy 
that situation. If it were to do that and nothing else, 
that would be a good thing, but it will do more than 
that. 

Christine Grahame: Will Scott Barrie give way? 
Scott Barrie: No. I have given way already. 
The single seller survey could lead to an 

improvement in the private sector housing stock. 
At the moment, too many people, for financial 
reasons or just because of the advice that they are 
given, do not know exactly what they are buying. 
The single survey will spell out in great detail 
exactly what people are taking on, so that they can 
make a judgment on whether they wish to 
purchase the property. Too many people are 
encouraged to go for the scheme 1 survey, which 
gives them a valuation and little else, and they 
may live to regret their purchase, which is 
probably the greatest purchase that they will make 
in their lives. 

The single seller survey has the potential to lead 
to improvement in our housing stock, and it will 
make a huge difference to purchasers in the 
housing market. For those two pertinent reasons, 
we should defeat the amendments in Mary 
Scanlon’s name. 

The Deputy Presiding Officer: I would be 
grateful if the next few speeches could be limited 
to four minutes maximum, and I may have to 
reduce that. 

Murdo Fraser (Mid Scotland and Fife) (Con): I 
declare an interest. I am a solicitor, although not 
currently practising, and I spent 12 years before 
entering Parliament practising in the field of 
property law, among other areas. Therefore, I 
have a certain background knowledge of the 
subject. 

I support Mary Scanlon’s amendments to 
remove the single seller survey. I believe that the 
measure is unnecessary and unwanted; it is 
noticeably and vigorously opposed by those who 
practise in the field, who are surely the ones that 
we should listen to. I believe that there are five 
reasons why the survey is wrong. 

First, as Mary Scanlon said, the survey was 
introduced to remove the supposed social ill of 
multiple surveys being paid for by purchasers. As 
we have heard, the market has cured that social ill 
in Edinburgh and in many other places, and that is 
happening in more and more parts of Scotland as 
a result of the introduction of offers subject to 
survey. That social ill, which was at the centre of 
the rationale behind the measure, has been all but 
removed. 
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Sarah Boyack (Edinburgh Central) (Lab): 
Does Murdo Fraser think that it is healthy that 
people commit to a property the biggest sum that 
they will ever commit in their lives, without 
knowing the condition of the building or what 
maintenance might be required, and that they 
make their financial calculations without knowing 
those basic facts? Is that financially good for 
Scotland? 

Murdo Fraser: I am afraid that Sarah Boyack 
shows her complete ignorance of the operation of 
the property market and the survey system. 
People who make offers subject to survey make 
their offer conditional upon seeing a survey report. 
They then have the opportunity to study that 
survey report and consider whether or not to 
proceed. It is a perfectly simple and 
straightforward matter of legal contract that has 
operated perfectly well for many, many years. I 
see no difficulty with that. 

Secondly, the single seller survey is wrong 
because it will present a cost barrier to sellers, 
who will have to find the money up front to fund 
the survey and the seller’s pack, as Christine 
Grahame said. We heard talk from the minister of 
some sort of loan scheme, but we have no idea 
how that will operate in practice. I remember many 
cases of people coming to me in difficult situations 
when they wanted to sell property. A couple could 
be separating or getting divorced, and it could be 
difficult for them to find the money even to put the 
property on the market and pay for the initial 
advertising. How could they find the money to pay 
for a survey fee and a seller’s pack in addition to 
that? Where would the money come from? 

Thirdly, there is the problem of slow markets, in 
which properties can sit on the market for months 
on end. After three months, the valuation could be 
out of date because of changing circumstances, 
as Christine Grahame said, and the seller would 
have to find yet more money to update the survey. 
In effect, the survey will be a regressive tax on 
sellers because, regardless of the value of the 
property, they will have to find money to fund the 
sale. 

Fourthly, the Executive’s proposal challenges 
the basis of the Scottish system of property law. 
The Roman-law principle of caveat emptor, which 
has applied for centuries, is being swept away in 
favour of reliance on a seller-instructed survey. 
What purchaser or lender will rely on such a 
survey when issues of duty of care, liability and 
conflict of interest have still to be resolved? 

Finally, and most compellingly, surely in a liberal 
democracy Government should legislate only as a 
last resort, when there is no other way in which to 
proceed. In the stage 1 debate on the St Andrew’s 
Day Bank Holiday (Scotland) Bill, Tom McCabe 
said: 

“we should legislate only when it is necessary to do 
so”.—[Official Report, 6 October 2005; c 19875.] 

That is patently not the case here, because there 
is no evidence base for the measure in question. 
The pilot has been a failure—even Executive 
members accept that. 

Euan Robson, who is a Liberal, gave the game 
away when he said that the single seller survey 
was an experiment. The Executive is 
experimenting with the property market and with 
the investments of millions of ordinary Scots. For 
centuries, the property market has been regulated 
by private contract and has worked fine. Now this 
meddlesome and interfering Executive thinks that 
it knows best, despite all evidence to the contrary. 
The Executive knows nothing and understands 
even less about our property market. It should 
remove its proposal, which is irresponsible and 
meddlesome. 

Mr Jim Wallace (Orkney) (LD): It was 
interesting to hear that one of Murdo Fraser’s 
apparently compelling arguments against the 
single seller survey was that it eroded the Roman-
law doctrine of caveat emptor. I think that that was 
seriously undermined by the Sale of Goods Act 
1892, which was introduced to give protection to 
purchasers. I am an enthusiastic supporter of the 
single seller survey because it is intended to give 
help and protection to purchasers who are about 
to make one of the biggest purchases in their 
lives. 

For the reasons that Johann Lamont and Scott 
Barrie have given, which I will not go over, there is 
an extremely good case to be made for the single 
seller survey. I want to comment on some of the 
concerns that have been raised and which require 
to be addressed. In doing so, I seek not to 
undermine the principle of the survey, but to 
examine it in a practical way. I will deal first with 
the situation of those people who are on lower 
incomes, who might not be able to find the money 
up front to fund the survey and the pack. In a letter 
to me that is dated 8 November, Malcolm 
Chisholm said that he would consider 
“a safety net for genuine cases of hardship”, 

for which the bill paved the way. I would welcome 
any elaboration of that point that Johann Lamont is 
able to give us when she responds to the debate. 

Another issue is the shelf-life of the survey, on 
which Malcolm Chisholm said in his letter: 

“Consensus has been reached that there should be no 
prescribed shelf life.” 

Far be it from me to disturb a consensus, but it is 
clear that over time not only the valuation, but the 
state of the property will change. I do not think that 
Mary Scanlon needed to be a member of the 
Communities Committee to find out how quickly 
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dry rot sets in; the fact that she has been a 
member of the Conservative party over recent 
years should have been enough. 

Mary Scanlon: That is a cheap shot. 

Mr Wallace: There is an issue there. 

I fully accept the arguments that Johann Lamont 
made against amendment 2, which is in the name 
of Christine Grahame. The amendment proposes 
that a report would have to be produced within two 
years of the survey being introduced, which 
means that the evidence period on which the 
report would be based would be far too short. 
When the regulations are being drawn up, I ask 
the minister to include in them a provision that 
would oblige Parliament to return to the issue 
after, say, five years, to consider not only whether 
the single survey had lived up to the expectations 
of it that many of us have, but whether specific 
problems had arisen. That would allow the 
regulations to be revised and any areas of 
difficulty to be addressed in a practical way. 

11:00 
Tricia Marwick: As Christine Grahame rightly 

said, the SNP supports the principle of single 
seller surveys. Although we will oppose the 
amendments in the name of Mary Scanlon and 
support the minister when we come to the vote, 
Christine Grahame is right that many concerns 
have been expressed. Jim Wallace referred to 
some of the concerns about how the single seller 
survey will work in practice. 

When the minister appeared before the 
Communities Committee, I was grateful that she 
gave an undertaking that the draft regulations 
would be submitted to the committee for its 
consideration. That will enable us to ensure that 
the concerns that we have raised at stages 1, 2 
and 3 have been addressed. I urge the minister to 
take on board some of those concerns. 

For the reasons that Scott Barrie and others 
outlined, I believe that the single seller survey is a 
good thing. It is not right that young people who 
are desperate to enter the housing market must 
obtain multiple surveys. To admit that there are 
good reasons why we should have single seller 
surveys is not to deny that there were problems 
with the pilot scheme. Of course, some of those 
problems—not least the hostility of those 
professionals who, frankly, did not want the survey 
to work in the first place—could never have been 
overcome. 

For those of us who want the survey to work, it 
is vital that the draft regulations that the minister 
puts before the Communities Committee are 
capable of being amended and that full 
consultation has been done. When the regulations 

are produced, those of us who believe that a 
single seller survey is a good thing must be 
confident that all—or, at least, most—of the 
concerns that have been expressed during 
consideration of the bill have been addressed by 
ministers. 

Donald Gorrie: I would like to explore further 
the point that Jim Wallace made, to which Euan 
Robson alluded. After saying that the single seller 
survey was an experiment, Euan Robson was 
assailed vigorously by the Conservatives for doing 
so, but all legislation is an experiment. Although 
we might think that a certain course of action is a 
good idea, we do not know how people will react. 
There is none so queer as folk—especially, in 
some cases, Scottish folk. We do not know how 
house purchasers, professional people such as 
lawyers and surveyors, or the market will react to 
the single seller survey. 

I do not necessarily agree with everything that 
Christine Grahame said, but her point about 
reviewing the arrangement is important. Two years 
may be too short a period, but the minister should 
take up the recommendation that we must keep an 
eye on how the single seller survey works—Jim 
Wallace, too, made that point—because if people 
react in a way in which we do not believe that they 
will react, things could go quite badly wrong. We 
must have the machinery to put things right if 
some of the regulations do not work properly. I 
hope that the minister will take seriously the thrust 
of Christine Grahame’s proposal, even if he does 
not support amendment 2. 

The Deputy Presiding Officer: Many points 
have been raised and it is justifiable to return to 
the minister and allow her to make a second 
speech. I can give you about six to seven minutes, 
minister. 

Johann Lamont: I will attempt to cover the main 
points that have been highlighted. 

If what Christine Grahame said met the 
definition of what it means for the SNP to give its 
support to a proposal, Nicola Sturgeon might need 
to look to her laurels. The fact of the matter is that 
Christine Grahame said one thing in favour of the 
single seller survey—that she was in favour of it—
and proceeded to undermine and demolish it and 
to highlight things that would cause people to lack 
confidence in it. I worry about what she would 
have said if she had said that she was opposed to 
the single seller survey. 

It is interesting that Phil Gallie defined 
amendment 2 as a sunset clause; I agree that it 
represents an attempt to get the single seller 
survey over with and to get it back off the statute 
book because Christine Grahame is not in favour 
of it. However, I acknowledge the points that Jim 
Wallace and Donald Gorrie made. We are not in 
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the business of ignoring the law of unintended 
consequence. In fact, we are extremely rigorous 
about not doing that with our legislation in general. 
Although I think that many of our communities will 
benefit from the single seller survey, I am certainly 
keen for us to keep a close eye on it as it rolls out. 

On the regulations, Christine Grahame cannot 
have it both ways. She cannot argue 
simultaneously that we have not produced a 
perfect, fully fleshed-out proposal and that we 
have not worked closely enough with 
stakeholders. I give a guarantee that we will work 
closely with stakeholders and the committee on 
the development of the regulations. Why would 
anyone not want the new survey to work? The 
policy drivers behind it are so strong that of course 
we want it to work. I emphasise that the 
regulations will be subject to the affirmative 
procedure. 

As regards the rights that the survey will give the 
buyer and the seller, contracted conditions in the 
survey will put the purchaser in the same position 
that they would have been in if they had 
commissioned the survey themselves. 

Mary Scanlon said that the pilot did not really 
work, but our proposal is not all about the pilot; it is 
the result of two years of evidence taking, 
research and discussion. We have worked with 
the housing improvement task force over a long 
period. Given the task force’s expertise, we should 
listen to what it said. 

Several points were raised about valuation. The 
lender could pursue options including the 
undertaking of a desk-based valuation, a valuation 
from an automated valuation model or a drive-by 
valuation, or they could instruct a further 
inspection of the property. Certainly, the first three 
of those options would be done at very low cost. 
Again, the issue is one of confidence. 

Much has been said—and much of that was 
scaremongering—about the cost of the survey. 
Scott Barrie made a compelling point about the 
costs that people incur at the moment, with 
nothing to show for them.  

I was struck by the complacency of the tone that 
Murdo Fraser adopted. According to him, the 
system is perfect; there are no problems with it. 
Perhaps for some people in the profession there 
are no problems, but if Murdo Fraser were to get 
out a bit more, he would discover the other interest 
that is operating—the consumer interest. I am 
thinking in particular of the young people who are 
trying to get into a market that, 25 years ago, they 
would not have been able to enter. We have to 
reflect on the consumer interest as well as on that 
of the profession. We have to sit more closely with 
the professionals to ensure that the proposal is 
workable. 

In effect, Murdo Fraser was saying that if the 
market is operating, we should not legislate. The 
trouble is that the Tories, in their time, did not 
recognise the fact that the market was not 
operating. If we have learned anything from the 
Tories’ period in Government, it is that, by their 
definition, a market that is working is one that 
leaves devastation all around. If the position that 
Murdo Fraser is taking to the market is political, 
that is fine. 

Murdo Fraser: Does the minister agree with 
Euan Robson that the measure is an experiment? 

Johann Lamont: Do not be ludicrous. 

It is evident that, through the proposal, we 
recognise that the market as it stands neither 
works nor encourages people to identify the 
difficulties with a property before they buy it. The 
market cannot solve the problems that the housing 
improvement task force identified. 

Much has been said about the cost of the 
survey. We are working closely with the profession 
to ensure that the cost is sustainable, workable 
and affordable. It may be in Murdo Fraser’s 
interest to deny both the consumer interest and 
the limits of the market, but we do not operate in 
that way. 

We recognise that the Communities Committee 
raised the issue of problems for low-income 
sellers. We will work with the professionals 
involved to design the scheme in such a way that 
the market can deliver affordable packages. That 
could include short-term loans or the option of 
rolling up the survey fee with the other fees that 
are due when the property is sold and equity is 
released. Following the Executive’s amendment of 
section 68 at stage 2, we will consider the need for 
a safety net through the scheme of assistance. 
However—perhaps Murdo Fraser will be 
heartened to hear this—we will not seek to 
substitute for private sector activity and the way in 
which that could be developed. 

A lot of noise has been made about the measure 
and we have heard some dubious support from 
SNP members. The single seller survey is a 
measured approach to concerns that have been 
raised over a long period of time and is a result of 
the study of a changed private sector in which 
people buy property without recognising the 
commitment that they have taken on and are 
uncommitted to maintaining it. People also get 
caught up in spending money with nothing to show 
for it at the end of the buying process. The 
approach that the Executive is taking is serious. 
As we develop the regulations, we will work with 
all those who want to ensure that the measure is 
effective. I urge members to support the Executive 
amendments in the group and to resist Mary 
Scanlon’s amendments. 
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Mary Scanlon: I am pleased that my 
amendments have given members the opportunity 
to debate the issue. I am grateful to members 
throughout the chamber for the concerns that they 
have reflected in the debate.  

I turn to the minister’s points, one of which was 
that every buyer has to buy surveys. That is simply 
not the case; I made that clear earlier. I also made 
it clear that the majority of offers, in Edinburgh and 
elsewhere, are being made subject to survey, with 
the survey being done within 24 hours. 

I have never before been accused of being 
Edinburgh-centric. For some reason, over the past 
few days, I have received letters from Edinburgh 
solicitors—I suppose that many other members 
received them, too. God help us that we should 
speak on behalf of Edinburgh solicitors, but if 
solicitors from Shetland, the Western Isles, Jura, 
Glasgow, Inverness or wherever had written to us, 
I would have been happy to use their points in my 
speech. 

The fact is that I represent the Highlands and 
Islands. However, as my party’s spokesman for 
housing and planning—dare I say it—I can 
mention other areas in Scotland. If that is the only 
criticism that the minister has of me, the Executive 
is clutching at straws. 

Mr Wallace: Will the member give way?  

Mary Scanlon: No. The member had his say on 
my Edinburgh solicitors. We will leave it at that. 

The minister commented on the incentive to 
carry out repairs. I refer to the conclusion of the 
Arneil Johnston report, which is that, from the 
limited evaluation, 
"it appears that generally sellers carry out only 
minor/general repairs or improvements and respondents 
indicated they would have done this regardless of the 
Single Survey". 

That is from the minister’s evaluation. 

The minister mentioned the ways in which the 
seller can pay for the survey, but members have 
still not been given clear advice on that matter. 
How can a buyer get advice other than that which 
is written in the single seller survey? Many buyers 
want to discuss the survey—they want to ask 
about the roof, for example—or to get more detail 
on this, that and the other. However, with the 
single seller survey, they can get oral and further 
advice only by commissioning their own survey. 

The surveyor who acts on behalf of the seller 
cannot deal with 100 buyers phoning up to ask for 
a wee bit more information about the damp patch. 
That will just not happen. The minister says that 
the single seller survey will end multiple surveys, 
but it will not. To discuss the survey of the 
property, the buyer—and, in many cases, the 
lender—will be required to find out that 

information. I am delighted that the steering group 
stuck with the Executive, but the question is 
whether it had a choice in that. 

Christine Grahame raised the issues of valuation 
shelf-life and conflict of interest. Those are major 
points that have not yet been answered. Of 
course, they will also impact on the regulations. 
Repossession was mentioned. When it comes to 
bankruptcy and repossession, who will put the 
money up front for the single seller survey? Euan 
Robson admitted that additional surveys would be 
required. I remind him that the financial 
memorandum set the survey fee at £400 and the 
valuation fee at £150; it also said that there would 
be a £120 million reduction in purchase prices. 
That is all in the Executive’s financial 
memorandum. 

Scott Barrie said that I spoke about Edinburgh; 
my response to him is that I am fully aware of the 
Inverness market. 

The minister’s commitment to work with 
stakeholders will, of course, be essential. I remind 
the minister that the Executive set the target base 
for the pilot at 2,000. Although the figure was 
amended to 1,200, it ended up as 74. 

I press amendment 24. 

11:15 
The Deputy Presiding Officer (Trish 

Godman): The question is, that amendment 24 be 
agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
MacDonald, Margo (Lothians) (Ind)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
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Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  

Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 15, Against 93, Abstentions 0. 

Amendment 24 disagreed to. 

Section 96—Duty to provide information to 
potential buyer 

Amendment 25 moved—[Mary Scanlon]. 

The Deputy Presiding Officer: The question is, 
that amendment 25 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Tosh, Murray (West of Scotland) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
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Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  

Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 13, Against 94, Abstentions 0. 

Amendment 25 disagreed to. 

Section 97—Imposition of conditions on 
provision of information 

Amendment 26 not moved. 

Section 98—Other duties of person acting as 
agent for seller 

Amendment 27 not moved. 

Section 99—Acting as agent 

Amendment 28 not moved. 

Section 100—Duty to ensure authenticity of 
documents held under section 95 or 98 

Amendment 29 not moved. 

Section 101—Information to be held or 
provided to potential buyers 

Amendment 30 moved—[Malcolm Chisholm]. 

The Deputy Presiding Officer: The question is, 
that amendment 30 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
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Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  

Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
MacDonald, Margo (Lothians) (Ind)  
Matheson, Michael (Central Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 94, Against 14, Abstentions 0. 

Amendment 30 agreed to. 

Amendment 31 not moved. 

Section 102—Exceptions from duty to have or 
provide information 

Amendment 32 not moved. 

Section 103—Responsibility for marketing: 
general

Amendment 33 not moved. 

Section 104—Responsibility of person acting 
as agent 

Amendment 34 not moved. 

Section 105—Responsibility of seller 

Amendment 35 not moved. 

Section 106—Enforcement authorities 

Amendment 36 not moved. 

Section 107—Power to require production of 
prescribed documents 

Amendment 37 not moved. 

Section 108—Penalty charge notices 

Amendment 38 not moved. 

Section 109—Offences relating to enforcement 
officers 

Amendment 39 not moved. 

Section 110—Information for tenants 
exercising right to purchase 

Amendment 40 not moved. 

Section 111—Grants for development of 
proposals 

Amendment 41 not moved. 
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Section 112—Disapplication for houses not 
available with vacant possession 

Amendment 42 not moved. 

Section 113—Application of Part to sub-
divided buildings 

Amendment 43 not moved. 

Section 114—Notification of breach of duty 

Amendment 44 not moved. 

Section 115 —Possession of documents 

Amendment 45 not moved. 

Section 116—Meaning of “on the market”, 
“sale” and related expressions 

Amendment 46 not moved. 

After section 116 

Amendment 2 moved—[Christine Grahame]. 

The Deputy Presiding Officer: The question is, 
that amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  

White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 
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ABSTENTIONS

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green) 

The Deputy Presiding Officer: The result of 
the division is: For 36, Against 65, Abstentions 7. 

Amendment 2 disagreed to. 

Section 116B—Tenancy deposit schemes: 
regulatory framework 

The Deputy Presiding Officer: Group 12 is on 
tenancy deposits and interest. Amendment 47, in 
the name of Tricia Marwick, is the only 
amendment in the group. 

Tricia Marwick: At stage 2, the Deputy Minister 
for Communities came to the Communities 
Committee and introduced tenancy deposit 
schemes, which are supported by all the 
committee’s members—their introduction is very 
welcome. The schemes are necessary because of 
the problems that people have had in getting their 
money back at the end of tenancies. In too many 
cases, landlords have held on to the money; that 
has caused great problems, particularly for people 
who do not have the wherewithal to go to law to 
get their money back. I am thinking in particular 
about students and people who live in short-term 
accommodation. On too many occasions, 
landlords believe that the money belongs to them. 

Although I wholly welcome the scheme that 
ministers have introduced, and I acknowledge that 
they will introduce regulations to give effect to it, 
one thing is missing from the scheme, and that is 
interest on deposits. Especially with longer 
tenancies, interest is bound to accrue. There is an 
argument about where it goes, but if any interest 
accrues on a tenant’s deposit, and if we all accept 
that the money belongs to the tenant at all times, 
the interest should be given if the deposit is 
returned. If the Executive does not accept 
amendment 47, I would like ministers to say 
clearly who the interest belongs to, because that 
question has not been answered. 

I welcome the proposals for tenancy deposit 
schemes, but the question of tenancy deposit 
interest must be addressed. I look forward to the 
minister’s comments. 

I move amendment 47. 

Malcolm Chisholm: At first, Tricia Marwick’s 
amendment 47 seems innocuous: it simply seeks 
to add to the list of matters that the tenancy 
deposit regulations may cover. The list is 
discretionary, so other matters that are not listed 
may also be covered by the regulations. Even 

without amendment 47, ministers could prescribe 
in regulations what will happen to interest that is 
earned on tenants’ deposits, therefore Tricia 
Marwick’s amendment is not necessary. 

I have other concerns that lead me to ask 
Parliament to reject amendment 47—it could 
create two further difficulties. First, we propose 
that tenancy deposit schemes should, as far as 
possible, be self-financing. If all the interest was 
returned to tenants, schemes would be limited to 
being funded by other means. That might entail a 
compulsory fee for using a scheme, or require the 
use of Government resources that would have to 
be diverted from other areas. 

Secondly, the inclusion of amendment 47 could 
raise the expectation that a tenant will receive all 
the interest on their deposit. That would 
significantly constrain the debate on the range of 
options for dealing with tenancy deposits. The 
focus would then be on schemes that would 
maximise interest for the tenant, rather than those 
that will be most cost effective in relation to the 
extent of the problem. 

We intend to consult on a number of possibilities 
for safeguarding tenants’ deposits, including a 
range of financial options for funding such 
schemes. Some of the options include custodial 
schemes, in which the money would be held by an 
independent third party. Other options may not 
entail a custodial arrangement. At this stage, we 
neither want to rule in nor rule out whether tenants 
may get all the interest accrued on their deposits. 

At present, it is rare for a tenant to receive any 
interest on a deposit that is held by their landlord. 
Although some options for tenancy deposit 
schemes might rely on part of, or even on all, the 
interest that is earned on tenants’ deposits to fund 
their operation, that would still be an improvement 
on the current position. Use of an element of the 
interest that is earned on tenants’ deposits may be 
a small price to pay for the additional security that 
such a scheme would bring. 

On the basis that amendment 47 is 
unnecessary, and that it would raise expectations 
in what might not be the most cost-effective 
arrangement, I invite Tricia Marwick to seek to 
withdraw her amendment. 

Tricia Marwick: I was minded not to press 
amendment 47, depending on what the minister 
said, but what he said did not make sense. 
Tenants expect to get back their whole deposit at 
the end of their tenancy and there is no reason to 
suggest that they should not get their own money 
back. Ministers have already accepted that 
deposits belong to tenants, but are now saying 
that a third party will hold the interest to pay for a 
scheme that should be self-financing, when in fact 
they mean that tenants will finance it and landlords 
will have no input. 
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Ministers need to be up front about the matter. If 
it is expected that interest will be held by third 
parties on behalf of a number of people, a lot of 
interest will be floating around among those third 
parties. That is cause for concern. 

Regulations will, of course, cover many matters, 
but I do not think that it is unreasonable—on such 
a fundamental matter as this, concerning tenants’ 
money—for Parliament to say that the regulations 
should contain a scheme whereby tenants may 
get the interest on their own money back at the 
end of their tenancy. It is not unreasonable for 
Parliament to say that, nor is it unreasonable for 
ministers to ensure that the matter will be covered 
in the regulations when they are made.  

The Deputy Presiding Officer: The question is, 
that amendment 47 be agreed to. Are we agreed? 

Members: No.  
The Deputy Presiding Officer: There will be a 

division.  
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Brownlee, Derek (South of Scotland) (Con)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)White, 
Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  

Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 39, Against 63, Abstentions 0.  

Amendment 47 disagreed to. 

Section 140—Penalties etc 

The Deputy Presiding Officer: Group 13 is on 
houses in multiple occupation and enforcement. 
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Amendment 49, in the name of Pauline McNeill, is 
grouped with amendments 50 to 52 and 67. 

Pauline McNeill (Glasgow Kelvin) (Lab): I 
thank the Communities Committee for its work on 
the bill and for referring to the amendments that I 
lodged at stage 2, although I was unable to move 
them myself because I was convening the Justice 
1 Committee, which was considering the Family 
Law (Scotland) Bill.  

My strong interest in regulation of houses in 
multiple occupation stems from the fact that the 
Glasgow Kelvin constituency probably has one of 
the highest concentrations of HMOs. The west end 
of Glasgow is known by many people as bedsit 
land because of its high concentration of 
properties in multiple occupation. Students and 
many single people tend to live in HMOs and there 
is a need to protect their safety. The group of 
amendments is about protecting individuals’ safety 
while recognising that there are good landlords 
who, despite their having some concerns about 
the cost of registration, nonetheless comply with 
the registration scheme. 

In my discussions with local authorities and 
student leaders, an issue that has arisen is the 
need to ensure that there is strong deterrence in 
law. The amendments in group 13 would raise the 
maximum fine for operating an HMO without a 
licence to £20,000. There are several precedents 
for that. Licensing currently covers fire safety 
measures in HMOs. In the future, that will be the 
responsibility of the fire and rescue services, 
under the Fire (Scotland) Act 2005. The fine for 
failing to comply with the requirements under that 
legislation will be £20,000. Under the Licensing 
(Scotland) Bill, the maximum fine for selling 
alcohol without a licence will be £20,000. 
Operating an HMO in England and Wales, under 
the Housing Act 2004, will also carry a maximum 
fine of £20,000. 

The normal limit for summary convictions is 
£5,000, but guidance suggests that the figure 
could be higher in circumstances that involve 
serious harm to the public. Amendments 51 and 
52 would raise the maximum fine for related 
offences to £10,000. The offences involve a risk 
that unacceptable standards of accommodation or 
of property management are being provided. That 
requires that a fine should be attached, albeit a 
fine of less than £20,000. In such cases, the 
landlord will have attempted to co-operate to the 
extent of having obtained a licence, but will have 
breached the licence in some way. 

We need to give force to the legislation by 
ensuring that fines actually mean something. In 
the few cases of which I am aware, prosecutions 
have resulted in fines that have been lower than 
the registration fee. I hope that the Executive 
welcomes the amendments, which I think will 

improve section 140 in protecting the safety of 
people who live in HMOs while allowing good 
landlords—who register and comply—to be 
recognised for that. 

I move amendment 49. 

11:30 
Johann Lamont: All the amendments in the 

group will have a role to play in helping local 
authorities effectively to enforce HMO licensing. 
Licensing exists to protect tenants from physical 
danger and from exploitation by landlords whose 
only interest is profit. If licensing is not enforced, it 
does not work. 

I acknowledge the work that Pauline McNeill has 
done on HMOs. She has highlighted her local 
concerns and I have met groups from her 
constituency, who discussed a number of issues. 
Pauline McNeill’s amendments address the 
concern that the current level of fines is not a 
sufficient deterrent when compared with the 
amount of money that a landlord can make from 
an unlicensed HMO. Ms McNeill lodged 
amendments at stage 2 that the Executive was not 
able to support because they would have resulted 
in different maximum fines in different local 
authority areas. I did not feel able to accept that in 
principle, although I said that I would consider the 
issue further. I believe that the amendments in the 
group offer a better solution. 

Twenty thousand pounds is a large sum of 
money, and is a significant increase from the 
current level of £5,000, which is normally the 
maximum amount that may be imposed on 
summary conviction. Exceptions can be made, 
however, and I believe that the proposed increase 
is justified. Failure to obtain an HMO licence 
should not be viewed as an administrative matter 
or merely as a lack of the proper paperwork. The 
penalties need to reflect the risks to tenants and 
the amounts of money that landlords might make 
from them. I therefore encourage members to 
support Pauline McNeill’s amendments. 

Another aspect of enforcement involves helping 
local authorities to identify HMOs. New section 
160(1A) was inserted at stage 2 for that purpose. 
A property is required to be licensed if it is 
occupied by three or more people from three or 
more families. In investigating potential HMOs, 
local authorities need to know whether any of the 
occupiers are related, which includes people living 
together as couples. There are cases in which 
tenants have been instructed to say that they are a 
couple so that the landlord can evade licensing. 
We feel that it would be helpful to add that point to 
the information that local authorities can formally 
require to be provided, in order to put legal force 
behind such investigations. 
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Members of the Communities Committee were 
clearly uncomfortable with such a provision, 
however. Concerns were expressed about 
people’s rights to privacy and I have taken those 
concerns on board. I agree that, under most 
circumstances, it is no business of a local authority 
to inquire into people’s relationships. However, in 
situations such as I have described, that might be 
the one piece of information that is required to 
determine whether or not a crime is being 
committed; that is, whether or not an HMO that 
should be licensed is operating illegally. It is 
important that we retain the provision. Amendment 
67 will tie the provision down to particular 
circumstances in which it is necessary to obtain 
such information. I believe that that strikes the 
right balance between respecting tenants’ privacy 
and enforcing the law. I hope that members will 
support amendment 67. 

Between investigation and penalty, there must 
be prosecution. I appreciate that local authorities 
might feel that it is very difficult to provide 
evidence that a certain property is the occupiers’ 
main residence if the landlord maintains that it is 
not. The Executive has not lodged an amendment 
on that point, because I believe that it is important 
to retain the main-residence test. However, my 
officials are considering with the Crown Office and 
Procurator Fiscal Service and with local authorities 
whether there are weaknesses in the current 
practice and, if there are, how they might best be 
remedied.  

The Deputy Presiding Officer: I have no time 
to call Pauline McNeill to make a winding-up 
speech on the group, nor to invite speeches from 
back benchers.  

Amendment 49 agreed to. 
Amendments 50 to 52 moved—[Pauline 

McNeill]—and agreed to. 

Section 149—Interpretation of Part 4  

Amendment 53 moved—[Malcolm Chisholm]—
and agreed to. 

After section 154 

The Deputy Presiding Officer: Group 14 is on 
repayment charges. Amendment 54, in the name 
of the minister, is grouped with amendments 55 
and 56. 

Malcolm Chisholm: It has always been the 
Executive’s intention that the bill would include a 
mechanism similar to the charging order regime in 
the Housing (Scotland) Act 1987 that would 
enable local authorities to recover the costs of 
works that they have carried out. Amendments 54 
to 56 will introduce an updated version of the 
charging order, called the repayment charge, 
which will retain the main features of the charging 
order. 

A local authority is entitled by the bill to recover 
certain expenses it has incurred—there is no time 
to list them all. Amendment 54 will provide that a 
local authority may recover such amounts by 
placing a repayment charge on the living 
accommodation concerned, or on the site when a 
house has been demolished. The repayable 
amount will be due in 30 equal annual instalments, 
but early redemption is possible and is likely to 
take place when the house is sold. 

Amendment 55 will provide reassurance to local 
authorities that the money that they spend when 
owners fail to carry out work that is required is 
secure and recoverable from any owner of the 
property, once the repayment charge has been 
registered. The repayment charge will be a 
continuing burden that will not be extinguished by 
sale of the property. 

Amendment 56 will give ministers powers to 
make by order further provisions about 
repayments under a repayment charge, and about 
early redemption. 

I move amendment 54. 

Amendment 54 agreed to. 

Amendments 55 and 56 moved—[Malcolm 
Chisholm]—and agreed to. 

Section 155—Matters relevant to deciding 
whether person is fit and proper to act as a 

landlord

The Deputy Presiding Officer: I have decided 
to invoke rule 9.8.4A to provide that the debate on 
group 15 should finish 10 minutes later than was 
provided for in the timetabling motion. 

Group 15 is on the letting code. Amendment 57, 
in the name of Cathie Craigie, is the only 
amendment in the group. 

Cathie Craigie: Amendment 57 will, for the 
purposes of the fit-and-proper-person test, at the 
point when the letting code is being introduced, 
assess whether local authorities are taking into 
account bad management practices and unlawful 
evictions and harassment. That will not only inform 
the letting code and any accompanying guidance, 
but will enable discussion about whether further 
measures are needed to tackle bad management 
practices in the private rented sector. The issues 
were discussed during stages 1 and 2. 
Amendment 57 should be agreed to. 

I move amendment 57. 

Malcolm Chisholm: Amendment 57 deals with 
concerns about levels of unlawful eviction and 
harassment, which were raised in an amendment 
at stage 2. That earlier amendment called for local 
authorities to appoint specialist officers to pursue 
cases of illegal eviction and harassment under the 
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existing provisions in the rent acts. However, we 
feel that the introduction of private landlord 
registration from 31 March next year will provide a 
new and effective route for local authorities to deal 
with landlords who treat their tenants in such 
ways. 

Discussion on the issue has been hampered by 
a lack of clear evidence on the incidence of 
unlawful eviction and harassment. Section 92A of 
the Antisocial Behaviour etc (Scotland) Act 2004 
requires ministers to assess the effectiveness of 
existing obligations and voluntary arrangements 
before they make a letting code, which would be a 
factor in the test whether a person is fit and proper 
for registration. Amendment 57 makes it explicit 
that that assessment will include the question of 
unlawful eviction and harassment. I am happy to 
support the amendment, because of the extra 
assurance that it will give. 

Amendment 57 agreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments at this stage. I will 
give members 30 seconds to sort themselves out. 
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Housing (Scotland) Bill: Stage 3 

Resumed debate. 

14:57 
The Deputy Presiding Officer (Murray Tosh): 

We return to consideration of amendments to the 
Housing (Scotland) Bill. We have reached group 
16. 

Section 155A—Other amendments of 
Antisocial Behaviour etc (Scotland) Act 2004 

The Deputy Presiding Officer: Group 16 is on 
amendments to part 8—register of landlords—of 
the Antisocial Behaviour etc (Scotland) Act 2004. 
Amendment 58, in the name of the minister, is 
grouped with amendments 59, 61 to 63, 8 and 9. 

Johann Lamont: The amendments in the group 
seek to refine the private landlord registration 
system to make it more effective and, in particular, 
to make a link between registration and the 
reletting offence in the repairing standard 
provisions in the bill. 

Amendment 58 responds to an amendment 
made by Patrick Harvie at stage 2. It will adjust the 
reference to unlawful discrimination, being one of 
the matters to which the local authority will have 
regard when it is carrying out the fit-and-proper-
person test for private landlord registration under 
the Antisocial Behaviour etc (Scotland) Act 2004, 
by removing references in that act to specific 
forms of discrimination, so that any unlawful 
discrimination is relevant material that should be 
considered when applying the test. Therefore, the 
provision will remain current and effective despite 
changes in the law on discrimination. 

Amendment 59 will require the local authority to 
include in the register of private landlords the fact 
that a house is subject to a repairing standard 
enforcement order and to remove that reference 
when the order is revoked or the necessary work 
has been done and a certificate of completion has 
been granted. In the time between the making of 
the order and its revocation or the granting of a 
completion certificate, the landlord will commit an 
offence by reletting the house unless the private 
rented housing committee had consented to the 
let. The purpose of the amendment is to allow a 
prospective tenant to find out that that is the case. 
Amendment 61 will ensure that that information is 
openly available to any member of the public who 
inspects the register. 

Amendment 8 will ensure that a local authority is 
informed when a private rented housing committee 
consents to a landlord reletting a house while it is 
subject to a repairing standard enforcement order. 
That will ensure that the entry in the register that 

amendment 59 will require will be removed. 
Amendment 9 will make a consequential 
adjustment, as the giving of consent is not subject 
to appeal. 

Amendments 62 and 63 will make detailed 
technical corrections. 

I move amendment 58. 

Patrick Harvie (Glasgow) (Green): I am 
pleased that the Executive has kept the 
commitment that the minister gave at stage 2 by 
lodging an amendment. Amendment 58 will 
achieve my objective more effectively than my 
stage 2 amendment would have done, and it 
avoids any risk that the legislation will go out of 
date if equalities legislation changes, as expected. 

If the minister has a moment when she sums up, 
will she explain why existing and new forms of 
unlawful discrimination should count differently for 
a commercial letting agent or private landlord than 
for a religious organisation, for example, which will 
be exempt from the legislation and will not have to 
meet the fit-and-proper-person test? If a religious 
organisation that is a landlord discriminates on the 
ground of sexual orientation, age, gender or 
whatever, should not it, too, have to face 
consequences? 

15:00 
Johann Lamont: I would be unhappy about 

responding directly to Patrick Harvie’s specific 
question in case I misled him. We are committed 
to equal opportunities and to ending 
discrimination. I will attempt to pursue the point 
that Patrick Harvie has made before I sum up.  

Amendment 58 agreed to.  

Amendments 59 and 61 to 63 moved—[Johann 
Lamont]—and agreed to.  

The Deputy Presiding Officer: Group 17 is on 
the registration of landlords and persons deemed 
to be acting for an owner. Amendment 84, in the 
name of the minister, is the only amendment in the 
group.  

Johann Lamont: Amendment 84 is another 
amendment that will help to make the private 
landlord registration system more effective by 
amending a specific aspect of its operation. The 
amendment deals with the fit-and-proper-person 
test, where there are one or more intermediate 
landlords between the owner and the occupier. Its 
effect will be that, of the various people who may 
be in a leasing chain, only the owner and the 
person who is the immediate landlord of the 
occupier will be subject to the fit-and-proper-
person test: the owner because he or she has 
ultimate control over and responsibility for the 
property; and the immediate landlord because he 
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or she is the person delivering the service to the 
tenant. Where the immediate landlord uses an 
agent, the agent will also be subject to the fit-and-
proper-person test in the usual way.  

I move amendment 84.  

Amendment 84 agreed to.  

Before section 155B 

The Deputy Presiding Officer: Group 18 is on 
registered social landlords and the delegation of 
functions. Amendment 64, in the name of the 
minister, is the only amendment in the group.  

Malcolm Chisholm: Amendment 64 will 
introduce a new section that will give ministers a 
power, in defined circumstances, to direct certain 
registered social landlords to authorise other 
registered social landlords to exercise their 
housing management functions. As I am sure 
members will be aware, the amendment is 
intended to remove potential legal obstacles facing 
Glasgow Housing Association. A commitment was 
made to tenants in Glasgow at the time of the 
transfer vote to devolve control of housing to local 
communities as quickly as possible. The GHA 
feared the impact that European Union 
procurement laws might have on renewing the 
interim management contracts that it has with local 
housing organisations. The bill gives us the 
chance to nail that issue on the head and to 
ensure that local control is maintained.  

Amendment 64 will enable ministers to ensure, 
through use of a power of direction, that there can 
be no doubt that the LHOs have an exclusive right 
to carry out housing management functions 
locally. The power of direction is a limited one. It 
will apply only where there has been a whole-
stock transfer from a local authority, and ministers 
will need to be satisfied that the direction is 
appropriate to meet the spirit of the proposals that 
were put to tenants before the stock transfer. 
Moreover, use of the power is time limited to five 
years from commencement of the provision. The 
amendment will not affect any stock transfers that 
are currently going through, including Edinburgh’s.  

Our commitment to second-stage transfer and to 
devolving power to local communities remains 
absolute. It is right and sensible to take these 
powers now to protect the guarantees that we 
gave to tenants, rather than to leave it to chance. 
As a result of amendment 64, the GHA and the 
local housing organisations in Glasgow will be 
able to concentrate on working towards delivering 
second-stage transfers.  

I move amendment 64.  

Tricia Marwick: The SNP will support 
amendment 64, as it will tighten any legal 
loophole—real or perceived—that is being used to 

stop the devolving of management agreements to 
local housing organisations in Glasgow by 
Glenrothes housing association—that is a 
Freudian slip; I mean Glasgow Housing 
Association, but the issue is the same.  

I welcome the minister’s firm statement, but I 
also seek a number of assurances from the 
minister on the role of the GHA, the future 
functions of the local housing organisations and 
the timetable for second-stage transfer.  

Amendment 64 is permissive—it will allow the 
minister to take action but will not require him to 
do so. Does the Executive intend to introduce or to 
impose an arrangement, or will the minister be 
content to allow the GHA and the local housing 
organisations to negotiate the next steps? Will any 
new agreement between the GHA and the local 
housing organisations be binding on all parties? 
Some interim arrangements expire in December 
and the bill will not receive royal assent until 
January. What action does the minister expect the 
GHA to take in the meantime? The GHA has a 
meeting tomorrow. Does the minister expect the 
GHA to rescind the decision of 28 October, which 
charged staff with making preparations for direct 
management? Is he considering whether 
Communities Scotland should take responsibility 
for the second-stage transfers, given the 
Executive’s commitment that progress must be 
made and local communities’ genuine frustration 
at the failure of the second-stage transfer process 
to date? The GHA wanted the new, post-
December agreements to limit the LHO 
committees to dealing with consultation matters. 
Does the minister agree that the new 
arrangements should make the local housing 
organisations the responsible bodies? 

Linda Fabiani (Central Scotland) (SNP): Like 
Tricia Marwick, I welcome amendment 64, 
provided that it will stop the debacle that the GHA 
has suffered of late. I cannot help feeling that if the 
Executive had accepted the SNP amendment to 
the bill that became the Housing (Scotland) Act 
2001 that would have enshrined in legislation a 
right to community ownership, we would not be in 
the position that we are in now. I am concerned 
that the Executive has never been able to define 
what it means by community ownership. I have 
asked it that question repeatedly, but I have never 
had a response that has given any kind of answer. 

Can the minister guarantee that the second-
stage transfer in Glasgow will go ahead for all 
tenants and will not just be a token gesture that 
involves some people in specific areas? Will all 
tenants of Glasgow Housing Association now have 
the right to proceed to second-stage transfer? If 
necessary, will resources follow the bill to allow 
that to happen? 
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The minister mentioned the stock transfer in 
Edinburgh but, as far as I am aware, amendment 
64 makes no reference to second-stage transfers. 
Will the right to proceed to second-stage transfer 
be given to all tenants who are the subject of 
large-scale voluntary transfers? Will they be able 
to take control of their own housing destiny and to 
shape their areas and communities in the way 
they want to? Surely that is the spirit of all the talk 
that there has been. 

Des McNulty (Clydebank and Milngavie) 
(Lab): Like other members, I have some questions 
that I would like the minister to answer. First, I 
want him to give more information than he gave in 
his initial comments about how amendment 64 will 
resolve the issue around European procurement 
law. I understand that the basis of the argument 
on that is to do with the special circumstances that 
are associated with registered social landlords, but 
more detail would be helpful. 

Secondly, I invite the minister to say something 
about how the power of intervention that he seeks 
would be used and about the relationships 
between ministers and the trustees of the GHA. 
Thirdly, will the housing management functions to 
which amendment 64 refers cover investment? I 
do not think that that is entirely clear. Fourthly, will 
the Government’s overall approach to efficiency, 
whereby different procurement and delivery 
mechanisms—especially those that relate to back-
office functions, such as finance—are being 
brought together, be applied to the second-stage 
transfer and the transfer arrangements that affect 
LHOs? Those all seem to be relevant questions. 

Christine Grahame: Once again, the Executive 
has lodged a substantial 11th hour amendment. 
The fact that the amendment was not produced at 
stage 2 means that the committee has not had 
time to take evidence on it or to consider it 
thoroughly. That is simply not good enough. 

Why does amendment 64 take the form that it 
does and what is its purpose? It is my 
understanding that amendment 64 is required to 
allow the devolution of the Glasgow stock transfer 
from the GHA to the 63 local housing 
organisations. Ministers have known about the 
thorny issue of a breach of European competition 
law since the middle of last year, so why is 
amendment 64 required? Frankly, I believe that in 
their rush to push through the Glasgow housing 
stock transfer against tenant resistance, ministers 
made a mess of the procedures for the transfer. 
Ministers were able to sell the transfer to tenants 
who agreed by a slim majority on the basis that 
there would be a second stock transfer—a 
measure with which we agree.  

It is a matter of fact that the relationship between 
the GHA and the LHOs is contractual. I have it on 
sound legal opinion that they are separate legal 

entities and I will be pleased to hear what the 
minister’s legal advice is in that regard. The 
problem with the current process is that it falls foul 
of European competition law, thereby imperilling 
the devolving of the stock transfer to the LHOs. 

Several issues arise. Who are the bad guys in 
all of this? Is it the GHA or is the smoking gun to 
be found elsewhere? Amendment 64 is an 
endeavour by ministers to find a remedy to a legal 
mischief of their making. It allows them to lay the 
blame for the halting process at the feet of the 
GHA when, both in terms of the legislation and the 
funding that is required, it lies at their feet. 

Will the remedy work? The minister must be in a 
position today to tell the chamber that his clear 
legal advice is that amendment 64 is competent 
and, further, that once it is agreed to—SNP 
members will support it, because we want the 
LHOs to succeed—the GHA will be able to 
conduct its affairs legally. The minister must put 
that on the record. We require a clear statement 
on the matter. The point is a fundamental one. 

Will the minister explain the meaning of 
proposed new section 68A(1)(c) of the Housing 
(Scotland) Act 2001, which states: 

“RSL 1 is to manage its houses in a manner which is 
consistent with the spirit of any notice served on tenants”. 

What on earth does 
“the spirit of any notice”  

mean? What would it mean in a court? 

Instead of devolving power down to local 
organisations, proposed new section 68A(2) will 
give ministers the power to interfere with RSL 1 
and, indeed, RSL 2. It will allow ministers to put 
the work elsewhere. The provision is top heavy; it 
does not come from the grass roots up. I would 
like explanations on all those points. 

Malcolm Chisholm: Well, there are certainly 
several points to answer. I will begin with the 
points that Christine Grahame raised. She said 
that we had made a mess of the procedures in the 
months gone by. All I can say in response is that 
she made a mess of explaining it.  

As I have been saying for several weeks, it is 
absolutely clear that second-stage transfer is quite 
different from the particular procurement issue that 
has arisen. I assure Christine Grahame that we 
are clear that amendment 64 is perfectly 
compatible with European law; so, too, will be any 
direction that we make under the power.  

In response to Des McNulty, I will explain in 
more detail how the provisions will work. 
Amendment 64 does not involve legislating to alter 
procurement law—obviously, we cannot do that. 
However, the procurement regulations do not 
apply where there is an exclusive right for one 
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contracting entity to provide services. Amendment 
64 will create a power that will enable ministers, 
through a direction to the GHA, to remove any 
scope for doubt that the LHOs have such an 
exclusive right to carry out the functions 
concerned. The provision will ensure that the 
interim management arrangements take 
advantage of the existing exemption in European 
Union procurement law. 

Tricia Marwick asked several questions about 
the gap between 14 December and the enactment 
of the bill. Given that the act will come into force 
very early in 2006, we are in discussion with the 
GHA on how to manage the short period of time 
between 14 December and the time at which the 
direction is made. 

Tricia Marwick: The GHA has a meeting 
tomorrow. Does the minister expect, or will he 
direct, the GHA to rescind the decision that was 
made on 28 October that charged staff with 
making preparations for direct management? That 
is the key question. If we expect the bill to become 
law in early January, we must ensure that 
provision is made to replace the interim 
arrangements that expire in December. The 
minister has a duty both to the GHA and to the 
local housing organisations in Glasgow to make 
the position clear. The minister must say what he 
expects the GHA to do tomorrow. 

15:15 
Malcolm Chisholm: We expect that decision to 

be rescinded tomorrow. We are working actively 
with the GHA all the time to ensure that that will be 
possible. The direction will be binding and will 
make it absolutely clear what is required for future 
arrangements. We will work with all parties to 
define the way forward. 

Tricia Marwick asked about retaining the powers 
in the new arrangements. The substance of what 
is in the interim management agreements will be 
retained because of amendment 64. 

Linda Fabiani raised several points. I repeat 
what I have said consistently over the past few 
weeks: we are absolutely committed to second-
stage transfer, but it should be a bottom-up 
process that goes at the pace of the tenants. She 
complained about resources, but I do not think that 
they are complaining in Glasgow, with £716 million 
from the Executive coming on top of £1 billion of 
debt write-off. She also asked about second-stage 
transfers elsewhere, but we follow a tenant-led 
process in that regard. As an Edinburgh MSP, I 
am not aware of demands from tenants in 
Edinburgh for second-stage transfers. If there 
were such demands, no doubt we would consider 
them seriously. There were demands in Glasgow 
where, of course, the number of council houses is 
four times that in Edinburgh. 

Linda Fabiani: It is obvious that Edinburgh does 
not have the same tradition of community 
ownership as Glasgow. Did anyone take the time 
to explain to the tenants of Edinburgh what the 
options were in relation to true community 
ownership before it was decided what would go in 
the ballot proposal? 

Malcolm Chisholm: As I have explained, strong 
devolved arrangements are part of what is 
proposed in Edinburgh, which is what tenants 
there wish. 

Des McNulty asked about efficiency. That is very 
much at the heart of our policies, as is tenant 
control of the management of Glasgow housing. I 
do not believe that those two fundamental 
principles are in conflict. There is already a good 
tradition of housing associations working together 
and sharing services. Obviously, the precise 
number of second-stage transfer vehicles will be 
discussed in the coming period. We will do all that 
we can to ensure that second-stage transfer takes 
place as soon as possible. 

Clearly, the procurement issue is a serious 
distraction from that, and it has caused great 
concern to tenants in Glasgow, but I do not detect 
the kind of reaction from the tenants of Glasgow 
that we saw a moment ago from Christine 
Grahame. They have welcomed amendment 64. 
Indeed, when we announced it last Friday, the 
GHA welcomed it as well. 

Christine Grahame: I was simply asking 
whether amendment 64 will legally repeal the 
current situation in which, as I understand it, the 
relationship between the GHA and the local 
housing organisations is contractual. That is why 
the minister is in this legal quagmire. I take his 
assurance that tomorrow, or the day after the bill is 
enacted, the GHA will be able to conduct its affairs 
legally and not breach European law. That is all I 
ask. 

Malcolm Chisholm: When the bill is enacted, 
we will be able to give a direction that will place 
that position beyond doubt. 

Christine Grahame said that the bill’s wording is 
top-heavy. If she has a better way of solving the 
particular difficulty that has arisen, I would be 
delighted to hear it. I do not hear the tenants of 
Glasgow complaining to us that what we are doing 
is top-heavy. They have welcomed it hitherto, and 
if we vote to pass the bill this afternoon, they will 
welcome it even more later today. 

Amendment 64 agreed to. 

The Deputy Presiding Officer: Group 19 is on 
registered social landlords and permissible 
purposes. Amendment 65, in the name of the 
minister, is the only amendment in the group. 
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Malcolm Chisholm: I am sure that many 
members agree that a number of registered social 
landlords are well placed to play a valuable role 
beyond their housing role in communities. That 
wider role can benefit communities in a number of 
ways: it can help to create jobs and provide 
training; it can improve people’s health or the 
environment in which they live; or it can provide 
first-class community facilities in some of our most 
disadvantaged areas. I am keen that we facilitate 
and encourage RSLs to make the most of their 
assets—financial and human—so that they can 
maximise their positive impact in communities. 

I do not want to limit unduly the kinds of 
activities in which RSLs may get involved, but that 
broad encouragement is balanced by the keen 
interest that Communities Scotland, as regulator, 
maintains in the relationship between an 
organisation’s wider role and its role as a landlord. 
Communities Scotland’s policy on RSLs’ wider 
role clearly states that they must have the support 
of their residents before getting involved in wider 
work. Amendment 65 will provide a sound legal 
foundation on which to facilitate the broad 
objective of ensuring that RSLs play as full a part 
as possible in improving the communities in which 
they operate. 

I move amendment 65.  

Amendment 65 agreed to.  

The Deputy Presiding Officer (Trish 
Godman): Group 20 is on home energy efficiency. 
Amendment 85, in the name of Karen Whitefield, 
is grouped with amendments 1, 1A, 1B, 1C, 1D 
and 86. I will put the question on the amendments 
to amendment 1 before I put the question on 
amendment 1 itself. I will remind members of that 
when we come to the vote.  

Karen Whitefield: Amendment 85 offers a 
workable and comprehensive approach to 
encouraging improvements in energy efficiency. I 
recognise that the domestic sector has a vital role 
in increasing energy efficiency, as it consumes so 
much energy. I understand why Patrick Harvie, 
and other members to whom I have spoken, are 
eager to include provisions on energy efficiency in 
the bill.  

If agreed, amendment 85 will ensure that the 
Executive acts on its intentions in relation to 
domestic energy efficiency. It will mean either that 
the comprehensive energy efficiency strategy that 
the Executive is developing will contain an explicit 
strategy on domestic accommodation, or that a 
separate strategy will be produced. Amendment 
85 ensures that any strategy will be kept under 
review and will require reports on its 
implementation. 

Amendment 85 also allows ministers to include 
certain measures in the strategy and to say what 

they expect those measures to achieve by way of 
reductions in carbon emissions. That is a sound 
and practical approach, which, because it is linked 
to measures in the strategy, will ensure that the 
Executive considers how it will manage those 
measures and what levers it can pull to require or 
encourage their use. My proposed approach will 
also give us targets against which to assess the 
Executive’s performance in implementing its 
strategy.  

Not surprisingly, I believe that my amendment 
offers the most constructive way of achieving what 
we want. It addresses the strongly—and rightly—
held views of the various energy efficiency groups 
in Scotland. 

I move amendment 85. 

Patrick Harvie: Karen Whitefield has laid out 
the position quite accurately. Amendment 85 calls 
for a strategy, something to which the Executive is 
already committed. Amendment 1, in my name, 
would insert into the bill statutory targets for 
improvements in energy efficiency. Statutory 
targets are the key point that we should be 
addressing.  

The main difference between amendment 1 and 
the amendment that the Communities Committee 
rejected at stage 2 is that the stage 2 amendment 
contained a secondary target for further 
improvements on home energy efficiency by 2020. 
I have removed that, so I am giving the Parliament 
the opportunity to vote today on the single target 
on its own. 

Statutory targets are the meat of the issue. 
Other legislatures in Europe, including 
Westminster, have acknowledged the need to 
include statutory targets in legislation on this 
subject to ensure that there is a deadline for 
Government to live up to. To agree an amendment 
without statutory targets would fall short of a half-
measure.  

On Frances Curran’s amendments to my 
amendment, I am honestly not sure how 
necessary amendments 1C and 1D are, but they 
seem to add, rather than detract, so I would be 
happy for them to go through. The Communities 
Committee has already rejected the secondary 
target that I proposed, and that is unlikely to 
change today. I am keen that we have the 
opportunity to vote on the first target alone. I 
therefore do not intend to support Frances 
Curran’s amendments 1A and 1B. 

I know that the Conservative group is particularly 
concerned about the cost of the measures that we 
propose. There will of course be a short-term cost 
to society in becoming more energy efficient. The 
savings come later. In these times, when all the 
talk is of an energy gap and fans of nuclear power, 
including the Conservatives, are calling for new 
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build, the task of preparing our society for the 
energy problems that we will face in the coming 
century will have a cost. We can choose to pay the 
immense financial, social and environmental cost 
of the nuclear option, or of runaway climate 
change, or we can choose as a society to pay the 
lower cost in all three senses of preparing 
ourselves for the dramatic reduction in the use of 
energy that will be required of us. 

For generations we have been living with the 
delusion that energy is a cheap commodity and 
building the domestic equivalent of gas-guzzling 
four-by-fours. To focus only on the need to keep 
the lights burning is as short-sighted as the road 
fuel lobby’s demand for an absolute right to keep 
putting cheap petrol in its tanks.  

The transition that will be forced on our society 
one way or the other can be sudden, dramatic and 
traumatic or we can rouse ourselves from the 
fantasy of cheap energy and start laying the 
foundations of a society that can offer a high 
quality of life to all without living beyond our 
ecological means.  

I would describe that as a Green society, but, 
whatever political interpretation one offers, we 
must all recognise the challenge that lies before 
us. Labour, Liberal Democrat and Conservative 
MPs at Westminster have recognised that 
challenge by supporting similar measures to 
include statutory targets in their legislation.  

I welcomed the SNP’s support at stage 2 and I 
hope that it will support amendment 1 today. I 
sincerely hope also that members of other parties 
will see that firm, clear statutory targets are a step 
in not just the right direction, but the only direction 
that we will be able to take. If we do not take that 
step now, when will we take it? 

Frances Curran (West of Scotland) (SSP): 
The reason for amendments 1A to 1D is that every 
time we discuss energy in the Parliament—we did 
so two weeks ago—ministers get to their feet and 
wax lyrical about the energy efficiency savings that 
they are making and the investment that is going 
into energy efficiency in housing. The issue is 
crucial. There is a report that says that a child 
living in a damp house for a year experiences the 
same lung damage that they would get from 
smoking 20 cigarettes a day. Some 46,000 
children in this country live in fuel poverty.  

If the Executive is so committed to efficiency, 
what is the problem with statutory targets? The 
Executive is wriggling to try to get off the hook of 
statutory targets. Karen Whitefield’s amendment 
85 will allow it to do so, so I imagine that the 
Executive will support it. Look how pathetic the 
amendment is. It would mean that the Executive 
had a strategy that should be reviewed “from time 
to time” and it could “revise it". It could be revised 

up as well as down, because there are no targets. 
The amendment would provide that 
“The Scottish Ministers must publish the strategy and any 
revisions to it in such manner as they think fit.” 

That is not exactly binding the Executive to 
anything on energy efficiency. The 20 per cent 
target is a Department of Trade and Industry 
target.  

There has to be consultation with residents and 
tenants organisations on any strategy that is 
drawn up. Gypsy Travellers must be involved in 
that, given the cost of fuel and the need for warm 
homes in their community—their accommodation 
counts too. I ask members to support my 
amendments. 

Malcolm Chisholm: We have heard strong 
arguments, which are sincerely felt, for Patrick 
Harvie’s amendment 1 and for Karen Whitefield’s 
approach. Frances Curran’s view is that we should 
go further than Patrick Harvie proposes. There has 
not been a hint of disagreement with the 
underlying proposition that we must do all we can 
to tackle global warming by reducing carbon 
emissions. The Executive supports that sentiment 
entirely. The question is how best to proceed. 

As Karen Whitefield has suggested, energy 
efficiency is a major policy concern for the 
Executive. We think that it is vital that the issue is 
addressed in a comprehensive way. We are 
seeking to intervene in the vastly complex system 
that is the nation’s economy in order to find ways 
that energy—the lifeblood of that system—can be 
used more efficiently. In a modern democracy, our 
powers to affect the decisions of individuals in all 
walks of life at home and at work are properly 
limited, so we will have to use ingenuity and 
imagination as well as our ability to legislate. 

15:30 
We need to influence people, and to do that we 

need to send out credible messages that are 
meaningful and relevant to people’s everyday 
lives. That is what we are seeking to do as we 
develop our energy efficiency strategy, to show 
everyone in Scotland that there are practical, 
meaningful things that we can all do to improve 
energy efficiency. We will give the greatest 
emphasis to those measures that can make the 
biggest impact on the level of emissions.  

Where do targets fit in? On 30 June, the First 
Minister announced a commitment to establish 
Scottish climate change targets in devolved areas 
and we are developing a framework for those 
through the review of the Scottish climate change 
programme. Taking its lead from the Scottish 
climate change programme, the comprehensive 
energy efficiency strategy will set out its specific 
contribution in that area. Within that overall context 
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we think that the component parts of the strategy 
should be driven by specific measures 
encouraging tangible, concrete action.  

Our warm deal and central heating programmes 
are prime examples of how that approach can 
work. Highly practical and effective action is 
tackling fuel poverty and energy efficiency 
simultaneously. The warm deal has insulated 
218,000 homes and, in the private rented sector, 
has reduced tenants’ annual fuel bills by an 
average of £99. The central heating programme 
has achieved average annual savings of £376 for 
people over 60 in the private sector. Those 
programmes have been driven by expectations of 
what they can achieve and have exceeded those 
expectations, fully justifying the investment of 
£200 million of taxpayers’ money. It is that type of 
approach that is needed to make a practical 
difference for housing, rather than the targets that 
amendments 1, 1A, 1B, 1C and 1D propose, 
which take us no further forward on what housing 
measures should be used and what they will 
achieve. Targets should be considered in the 
appropriate context. In the case of energy 
efficiency, that context is the Executive’s overall 
strategy, which will be launched next year.  

In the housing context, the measures that we 
should focus on are specific actions, and what 
levers are available to us and how we should use 
them. Just as important, we should consider how 
we can join up wherever possible to meet fuel 
poverty and other objectives in just the way we are 
already doing with the central heating and warm 
deal programmes. I therefore support amendment 
85 whole-heartedly and ask members to vote for it. 
I also ask members to support amendment 86, 
which is a consequential amendment, following on 
from the repeal of part VIII of the Housing 
(Scotland) Act 1987. 

The Deputy Presiding Officer: A considerable 
number of back benchers wish to speak, so they 
will get a very tight two minutes.  

Tricia Marwick: On a point of information, 
Presiding Officer. If amendment 85 is agreed to, 
does amendment 1 fall? 

The Deputy Presiding Officer: No. 

Mr David Davidson (North East Scotland) 
(Con): No one in the chamber can have any doubt 
that energy efficiency is important for our nation, 
and not only for housing. Energy efficiency in 
housing, however, raises the issue of building 
standards. Where do we start to tackle that? If we 
continue to have regulations on building 
standards, does that mean that we will select 
different housing sectors? The minister has not 
mentioned that. Are we talking about new build or 
about renovation schemes? Should building 
standards be part of this bill or part of the planning 

bill? What about the European directive on 
building standards that is about to come before 
us?  

The minister has said that there will be a 
strategy—or whatever he will call it—in the new 
year. The issue is how we get there. We have to 
deal with waste of energy. We have to deal with 
the impending crisis in energy production in this 
country and the fact that an energy shortage will 
affect not only people and houses, but our 
economy. The Conservatives do not feel that 
amendment 85 is enough. On amendment 1, I ask 
what a target is. What about the cost and the 
bureaucracy associated with that proposal? It is 
time we asked the minister to respond positively 
and to tell us whether he has a programme to 
collate the scientific and technical knowledge so 
that we can properly evaluate what is going on. 
Will he also evaluate health benefits, and the big 
issue of fuel poverty, which is being felt by more 
and more people, particularly pensioners and the 
working poor? We need to do that holistically, not 
by just grabbing a piece of this and adding it on as 
an amendment here or there. We need clearly 
thought out policies on how we will achieve energy 
efficiency.  

Sarah Boyack: I support amendment 85 
because I believe that we urgently need a strategy 
to tackle home energy efficiency. However, there 
must be a wider energy efficiency strategy. 
Members of the Environment and Rural 
Development Committee were told during our 
work on climate change that we could deliver half 
of the 60 per cent reduction in CO2 emissions that 
we must make over the next few decades by 
energy efficiency alone. There must be a case for 
joined-up thinking about this, so that we can both 
tackle fuel poverty and ensure that we create 
energy efficiency in all our new housing. 

Amendment 85 would be a step forward, but I 
would like the Executive to go further. If the 
minister replies to the debate, I would be 
interested to know from him whether he sees a 
role for targets in the energy efficiency strategy for 
housing. I know that the Minister for Environment 
and Rural Development has talked about that in 
the context of climate change generally. We need 
to examine all our opportunities for delivering 
energy efficiency and do it in a joined-up way, 
particularly with the review of the warm deal and 
central heating programmes. That is an 
opportunity to tie together action on fuel poverty 
and energy efficiency with the opportunities that 
small-scale renewables bring. 

I welcome amendment 85 and hope that it is 
agreed. This must be seen as the start of the 
process, however, and a lot more action must 
follow. By bringing the issue back to the 
Parliament, I hope that we will reflect the 
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consensus across the parties, which is that we 
need to take urgent action. 

Donald Gorrie: I support Karen Whitefield’s 
amendment 85. The issue is important and her 
amendment presents good ideas for dealing with 
it. I would also like to argue for Patrick Harvie’s 
amendment 1, which does not propose some 
weirdo, obscure, Green thing. The English do it, 
for God’s sake. They do not always do everything 
right, but the fact that they do what amendment 1 
proposes shows that the proposal is not off the 
wall and that it is quite a credible, sensible thing. 

Scandinavia is colder than Scotland, but people 
there deal with their houses infinitely better and 
have done for years. We have really got to get a 
grip on this. The minister made a good speech 
and the right noises, but the fact is that many 
people do not believe that we will take energy 
conservation seriously enough and deliver on it. 
Targets become a sort of symbol or flag. 

Thirteen organisations have produced one of the 
prettiest bits of lobbying that I have ever received, 
which is a document that has all their logos on it, 
as members can see. If 13 Scottish voluntary 
organisations can agree on an issue, that shows 
that there may well be something in it. 

Whether or not amendment 85 is passed, I 
suggest that the Executive takes seriously the idea 
of having some targets. They could be updated 
every two years, according to the proposal in 
Patrick Harvie’s amendment 1, or in another way if 
the Executive wishes to do it better. However, the 
targets must convince people. I think that the 
Executive’s intentions are honest, but it must 
convince the rest of the world, who are pretty 
sceptical about Governments in general, if not this 
Government. I suggest that the Executive takes 
the target issue seriously. 

Euan Robson: There is no doubt that energy 
efficiency in housing is a key issue. It has been on 
the agenda for many years, in fact. It is welcome 
that Karen Whitefield has lodged amendment 85, 
which proposes the right, proportionate approach. 

The difficulty with amendment 1 is simply this: it 
puts one target into a statutory context. I 
appreciate that that is done in other places, but it 
is not appropriate in the Scottish context. 

Patrick Harvie: Will the member give way? 

Euan Robson: In a moment. It is better to 
ensure that the strategy that the ministers will 
produce has those targets in it, because that 
would make the strategy more meaningful. It 
would also mean that the targets could be 
improved with more flexibility than is the case 
when primary legislation is involved. 

Patrick Harvie: I am grateful to the member for 
giving way. 

Does Mr Robson accept that, if both 
amendments 85 and 1 are passed, the Executive 
would be perfectly free to incorporate the targets 
that would be included in the bill into its own 
strategy and the wider context that Sarah Boyack 
mentioned? There does not have to be a 
completely separate approach. However, my 
amendment would impose a deadline. 

Euan Robson: Patrick Harvie has explained 
why amendment 1 is superfluous. The point is that 
if the targets were incorporated into the strategy, 
they could be adapted more flexibly and quickly 
than would otherwise be the case. 

Confusion often arises about fuel poverty and 
energy efficiency. In eliminating fuel poverty, 
energy consumption may increase, because 
people who hitherto could not, become able to 
afford tolerable levels of warmth in their homes. 
That is important. A distinction must be made 
between dealing with fuel poverty and reducing 
energy consumption. We need to eliminate fuel 
poverty and increase energy efficiency in 
dwellings, and Karen Whitefield’s strategy is the 
right approach. 

Tricia Marwick: Energy efficiency is extremely 
important, which is why the SNP was happy to 
support Patrick Harvie’s stage 2 amendment. We 
will also support his stage 3 amendment when we 
vote. 

Amendment 85 would go some way towards 
meeting needs, but it is a pity that it was not 
lodged at stage 2. One is left with the feeling that it 
has been lodged simply to try to stop Patrick 
Harvie’s amendment being agreed to and to allow 
the Labour and Liberal parties to vote on 
something. 

I do not understand Euan Robson’s comments 
about statutory targets not being appropriate. If 
statutory targets are appropriate for legislation in 
England and Wales, I fail to see why they are not 
appropriate in the Housing (Scotland) Bill. There 
are huge energy inefficiency issues in the private 
rented sector. Warm houses and proper insulation 
are needed. Lots of heat goes through the walls 
and roofs of houses in Scotland; sometimes only 
the pigeons that sit on the roofs are warm. 

We will support amendment 85 for the reasons 
that I have given, but we also urge members to go 
a bit further and support amendment 1 to ensure 
that there are statutory targets. 

 

Karen Whitefield: I appreciate the concerns 
expressed by many members in different parties. 
They are concerns that are shared by many of us, 
including all the members of the Communities 
Committee. Where we sometimes differ is on how 
we achieve realistic solutions. 
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Patrick Harvie was correct to point out that his 
stage 3 amendment is almost identical to the 
amendment that he lodged at stage 2, but the 
arguments that were used to reject his 
amendment at stage 2 still stand. 

Patrick Harvie: My amendment is similar to the 
amendment that was lodged at stage 2, but it is 
without the secondary target. It has one set of very 
achievable targets. It was argued against the 
stage 2 amendment that it went further than 
England and Wales had gone, but the stage 3 
amendment asks us to go only as far as England 
and Wales have gone. 

Karen Whitefield: I did not say that the 
amendments were identical—I said that they were 
almost identical. I appreciate that Patrick Harvie 
has changed his proposal. 

The point that I was trying to make was that 
some arguments that were used at stage 2 still 
stand. My concern is that if we introduce ad hoc 
targets now, we might disrupt the current 
comprehensive energy efficiency approach that 
the Executive is taking. 

However, I agree with Sarah Boyack. If 
amendment 85 is agreed to—and I welcome the 
Executive’s support for it—there will be no reason 
why the Executive cannot introduce targets. Many 
people in the Parliament want targets to be 
introduced, but we need to be sure and clear 
about what we want those targets to be and what 
we want to strive to do properly. 

I am disappointed by Tricia Marwick’s 
suggestion that the amendment is an attempt to 
give the Labour Party and the Liberal Democrats 
something to vote on. She has been a member of 
the Communities Committee and the Social 
Justice Committee with me and knows that I have 
been concerned about the issue that we are 
discussing and that I have shown commitment to it 
throughout the six years that the Parliament has 
been in existence. Therefore, I am disappointed—
although not in any way surprised—that she has 
taken such a cheap political shot. [Interruption.] 

The Deputy Presiding Officer: Order. 

Karen Whitefield: As for Frances Curran, I 
certainly do not think that amendment 85 is 
pathetic and nor do the energy efficiency groups. 
They may want to go further, as they always do—
that is their legitimate right—but they certainly 
would not want my amendment to be rejected. I 
intend to press amendment 85. 

The Deputy Presiding Officer: The question is, 
that amendment 85 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. I suspend the Parliament for five minutes. 

15:45 
Meeting suspended. 

15:49 
On resuming— 

The Deputy Presiding Officer: We will now 
proceed with the division.  
FOR

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
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McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Martin, Campbell (West of Scotland) (Ind)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP) 

ABSTENTIONS

Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
MacDonald, Margo (Lothians) (Ind) 

The Deputy Presiding Officer: The result of 
the division is: For 91, Against 19, Abstentions 2. 

Amendment 85 agreed to. 

After section 155B 

The Deputy Presiding Officer: Group 21 is on 
empty housing. Amendment 66, in the name of 
Tricia Marwick, is the only amendment in the 
group. 

Tricia Marwick: There are 48,000 empty homes 
in the private sector in Scotland. That is a 
considerable number of homes that could be 
brought back into use. [Interruption.] 

The Deputy Presiding Officer: One moment, 
Ms Marwick. There is far too much noise in the 
chamber. 

Tricia Marwick: Previous efforts have been 
made to reduce the number of empty private 
sector properties in Scotland. The empty homes 
initiative, which was launched by the Scottish 
Executive, ran until 2003 and had an impact on 
the number of houses that came into use. If that 
initiative were to be rolled out throughout Scotland, 
more affordable houses would become available. 

Amendment 66 seeks a statement from the 
Executive that specifies the measures that it 
believes should be taken to deal with homes that 
are empty for longer than six months and requires 
local authorities to look at their areas and propose 
strategies to deal with the problem. 

Houses lie empty in the private sector for a 
number of reasons. Amendment 66 is not about 
bringing back into use granny’s hieland hame—
property that people use because granny has 
always had it—but about ensuring that empty 
houses are identified and, where possible, giving 
support to the owners of those houses and local 
authorities to bring them back into use. 

The highest numbers of private sector empty 
homes, by local authority area, are found in the 
areas with the highest demand for rented housing. 
There are 4,900 empty homes in Edinburgh; 4,240 
in Aberdeen; 3,500 in Fife; and 3,500 in Glasgow. 
The authorities with the highest number of empty 
homes as a proportion of the local dwelling stock 
are the Western Isles, Orkney, Aberdeen and 
Moray. 

The Executive believes that the problem of 
empty houses can be addressed through the local 
housing strategies that local authorities are 
required to promote. That will go some way 
towards dealing with the situation, but we have a 
problem in Scotland. That is why the bill should 
state the Parliament’s intention to tackle the 
problem by putting in place the mechanisms to 
focus on empty homes and to bring into use 
houses that are presently not in use. That would 
make other houses available to people who 
struggle to find a home because they can neither 
buy nor get a council house. I urge everyone to 
support amendment 66 because empty homes in 
Scotland are a genuine problem that needs much 
more of focus than it has had in the past. 

I move amendment 66. 

Mary Scanlon: I spoke against the similar 
amendment that Tricia Marwick lodged at stage 2 
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and I have serious concerns about amendment 66 
today. The exercise that the amendment proposes 
would be hugely bureaucratic and would mean 
council officials spending time looking into 
people’s personal circumstances. 

I agree that we should look at the thousands of 
empty homes under local authority management, 
because more could be done to bring them back 
into service. I return to the subject of granny’s 
hieland hame, which I mentioned at stage 2. 
Houses are often empty for good reasons and I 
will give members some of the reasons that I can 
think of offhand. 

Serving military personnel may have empty 
homes, but they want to return to their homes; 
they do not want council officials to deprive them 
of their homes by putting them on the market. 
Many elderly people in residential homes hope 
that they will one day return to their own homes; 
they want to keep that lifeline. Many people from 
the Highlands leave their native land to pursue 
careers and opportunities elsewhere in Scotland, 
the United Kingdom or the world, but they want to 
keep their family homes to return to; they do not 
want us to interfere in that way of life. Finally, 
people who work in other countries may have 
empty homes; many Scots work abroad but still 
wish to retire in their own land. I could go on. The 
amendment is unworkable for the reasons that I 
have given. 

Johann Lamont: Amendment 66, in the name 
of Tricia Marwick, draws much from an 
amendment that she lodged at stage 2. The main 
difference is that the words “living 
accommodation” have been replaced by the word 
“housing”, but other minor changes have been 
made. We had a good discussion of her stage 2 
amendment in committee. It addressed the 
principle that if houses lie empty for no good 
reason when people need affordable houses, that 
is a misuse of the nation’s resources and such 
houses should be brought back into use. That was 
and is a principle with which I agree. That is why 
we undertook to review the position, to ensure 
that, five years on from the successful empty 
homes initiative, local authorities continue to 
consider bringing empty property back into use 
and continue to take active steps to encourage 
that when the local housing need requires such 
action. 

 

It is reasonable to expect any empty homes 
initiative to recognise that it addresses housing 
need; it does not necessarily apply throughout the 
country. Housing need is expressed in different 
ways in different parts of the country and houses 
are empty for different reasons in different parts. 
An empty property may be granny’s hieland hame 
or a hard-to-let house in the centre of Glasgow. 

That is why I am glad that, when we consider 
the issue, we see the broader context of how we 
retrieve houses for public use by huge investment 
in the social rented sector—the £1 billion of debt 
that was lifted from Glasgow is a good example of 
that—and by recovering for communities housing 
that was at one time hard to let and which people 
now want to be in. 

We are taking action in the private rented sector. 
People are abandoning their homes because of 
mismanagement, poor management or appalling 
management of houses round about them that are 
owned by private landlords, who see such 
properties as an investment and not a business 
and who see their tenants as a means of earning 
money rather than people whom they have a 
responsibility to manage and take care of. The key 
purpose of private landlord registration is to drive 
out of the sector people who have no concern for 
or interest in the people who live in their houses or 
the people who live round about them. That is one 
way in which we will retrieve communities and 
houses. 

Communities Scotland has been asked to 
expand on the information that will be covered in 
local housing authorities’ local housing strategies 
to address the question. Local authorities will be 
expected to include in their strategies an 
assessment of where their action on empty homes 
could contribute usefully to meeting housing need 
throughout or in any part of their areas. The 
assessment should cover the private and social 
rented sectors. When they think that action could 
make such a contribution, we will expect to see 
what approaches they plan to use to address the 
matter. 

I appreciate that one or two members might 
have felt that some local authorities were not 
giving the issue sufficient recognition in their local 
housing strategies or in the action that they had 
taken. I do not necessarily accept that view. Some 
local authorities have very clear strategies and are 
very effective in securing the reuse of empty 
houses. I am confident that the revision of local 
housing strategies will focus efforts and I hope that 
such changes will reassure members, as they 
appear to have reassured Shelter, that we have an 
appropriate and effective way to tackle empty 
housing in areas where it is a concern. 

The approach that I have outlined is sufficient for 
the purpose. The amendment is neither necessary 
nor desirable. It would commit the Executive and 
local authorities to undertaking a range of 
obligations. Even in areas where empty housing is 
not an issue, new research would have to be 
commissioned. 

We listened to and considered the case for 
empty homes management orders and 
compulsory leasing during the bill’s early stages. 
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We concluded that they would neither meet the 
objective of providing affordable homes nor 
provide permanent accommodation for homeless 
people. At stage 2, we listened to and considered 
the case for producing a statement on securing 
the reuse of empty living accommodation. We 
concluded then that, to be useful, empty housing 
must be of a suitable type and in a location that is 
acceptable to a tenant. Through local housing 
strategies, we have found a way of getting local 
authorities to address the question where they 
need to. 

Tricia Marwick’s option would be neither pain 
free nor cost free. It would involve resources from 
the centre and costs at local level, and it would not 
necessarily achieve Tricia Marwick’s aims. I urge 
members to accept that the Executive’s plans will 
meet those aims, and I invite Tricia Marwick to 
withdraw amendment 66. 

16:00 
Tricia Marwick: I thank the minister for 

accepting that to date there has been a failure to 
tackle the question of empty housing, and I accept 
that local housing strategies will now contain a 
requirement on local authorities to consider empty 
housing. I am glad that, following my amendments 
at stages 2 and 3, ministers have moved on this 
issue. I therefore seek leave to withdraw 
amendment 66. 

Amendment 66, by agreement, withdrawn. 

After section 159 

Amendment 1 moved—[Patrick Harvie]. 

Amendment 1A moved—[Frances Curran]. 

The Deputy Presiding Officer: The question is, 
that amendment 1A be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Sheridan, Tommy (Glasgow) (SSP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  

Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
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Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Adam, Brian (Aberdeen North) (SNP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 8, Against 84, Abstentions 20. 

Amendment 1A disagreed to. 

Amendment 1B moved—[Frances Curran]. 

The Deputy Presiding Officer: The question is, 
that amendment 1B be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Sheridan, Tommy (Glasgow) (SSP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  

Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Adam, Brian (Aberdeen North) (SNP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
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Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 8, Against 83, Abstentions 20. 

Amendment 1B disagreed to. 

Amendment 1C moved—[Frances Curran]. 

The Deputy Presiding Officer: The question is, 
that amendment 1C be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  

Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Adam, Brian (Aberdeen North) (SNP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
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McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 15, Against 77, Abstentions 20. 

Amendment 1C disagreed to. 

Amendment 1D moved—[Frances Curran]. 

The Deputy Presiding Officer: The question is, 
that amendment 1D be agreed to. Are we agreed? 

Members: No. 
The Deputy Presiding Officer: There will be a 

division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  

Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Adam, Brian (Aberdeen North) (SNP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 14, Against 77, Abstentions 20. 

Amendment 1D disagreed to. 
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The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  

Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 36, Against 76, Abstentions 0. 

Amendment 1 disagreed to. 

Section 160—Power to obtain information etc 

Amendment 67 moved—[Malcolm Chisholm]—
and agreed to. 

Section 165—Orders and regulations 

Amendment 68 moved—[Mary Scanlon]. 

The Deputy Presiding Officer: The question is, 
that amendment 68 be agreed to. Are we agreed? 

Members: No. 
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The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
MacDonald, Margo (Lothians) (Ind)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Tosh, Murray (West of Scotland) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  

Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (SSP)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 14, Against 99, Abstentions 0. 

Amendment 68 disagreed to. 

Section 168—Interpretation 

Amendment 69 moved—[Malcolm Chisholm]—
and agreed to. 

Amendment 87 moved—[Mary Scanlon]. 

The Deputy Presiding Officer: The question is, 
that amendment 87 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
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Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Tosh, Murray (West of Scotland) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  

Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (SSP)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

MacDonald, Margo (Lothians) (Ind) 

The Deputy Presiding Officer: The result of 
the division is: For 14, Against 100, Abstentions 1. 

Amendment 87 disagreed to. 

Schedule 2 
PRIVATE RENTED HOUSING COMMITTEES: PROCEDURE ETC 

Amendments 7 to 10 moved—[Malcolm 
Chisholm]—and agreed to. 

Schedule 4A 
HMO AMENITY NOTICES: ENFORCEMENT ETC 

Amendment 48 moved—[Malcolm Chisholm]—
and agreed to. 
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Schedule 5 
CONSEQUENTIAL CHANGES 

Amendments 3 and 86 moved—[Malcolm 
Chisholm]—and agreed to. 

Schedule 6 
REPEALS 

Amendment 4 moved—[Malcolm Chisholm]—
and agreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments. 

Housing (Scotland) Bill

The Deputy Presiding Officer (Murray Tosh): 
The next item of business is a debate on S2M-
3438, in the name of Malcolm Chisholm, that the 
Parliament agrees that the Housing (Scotland) Bill 
be passed. 

16:11 
The Minister for Communities (Malcolm 

Chisholm): Our partnership agreement gave a 
commitment to progress the recommendations of 
the housing improvement task force; the Housing 
(Scotland) Bill is the outcome. I thank the 
members of the task force and its subgroups who 
volunteered their time, effort and expertise over 
two years. 

I also thank the many people who responded to 
the consultation, the members of the Finance 
Committee, the Subordinate Legislation 
Committee and, most of all, the members of the 
Communities Committee, who gave the issues 
such careful consideration. Once again, the 
committee system has been seen at its best: the 
committees have exerted influence in a way that 
does not happen at Westminster and have worked 
constructively with Johann Lamont in particular. 
Last, but not least, I record my appreciation of the 
Scottish Executive’s bill team. The bill might not 
have raised a lot of passions, but it is an important 
bill that is driven by a concern that people in 
Scotland should live in houses that are fit for the 
21st century. 

Early in its existence, the Scottish Parliament 
tackled the social rented sector with marked 
success through the Housing (Scotland) Act 2001. 
We always said that it would take longer to 
address the private sector because of the need for 
better information and more complex solutions. 
The bill has been driven by the view that the 
responsibilities that are attached to owning a 
house should be taken seriously. Failure to do so 
affects the quality of Scotland’s housing stock and, 
more specifically, it can affect the next owners, the 
neighbours in a tenement or the tenant. 

The bill is a response to sound but worrying 
evidence that, in 2001, privately owned houses in 
Scotland needed something of the order of £5 
billion-worth of urgent or pending repairs. The task 
force delved into the reasons for that startling 
statistic, and it came up with more than 150 
recommendations to help the nation to address 
that state of affairs. I say “help the nation” 
deliberately, because this is one of those areas 
where people who say that the Government 
should do something have got it wrong. It is 
owners, along with the Government of course, 
who should do something. The bill does not 
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therefore remove owners’ responsibilities but 
emphasises and supports them. 

I will not pretend that the bill has been entirely 
plain sailing for the Executive. There has been 
plenty of discussion and differing views, and as I 
have already suggested, the Communities 
Committee’s scrutiny challenged aspects of the 
bill. For example, we have moved significantly in 
our approach to assistance for disabled people to 
adapt their houses, on landlords’ consent for 
central heating, on fire detection in the repairing 
standard and on tenancy deposits. Those 
examples show how we have listened to the 
issues and arguments and have been prepared to 
develop policy during the bill’s progress. 

Of course we have resisted legislating on some 
matters, but only after consideration of the 
arguments. Where necessary, we have put on 
record how we intend to achieve an objective 
through administrative action. For example, in 
answer to concerns that were expressed by the 
Disability Rights Commission, I confirm that a 
landlord dealing with a tenant’s request under 
section 52 to make a particular adaptation should 
consider the individual’s particular disability and 
not whether that category of disability requires 
adaptation. 

A key part of the bill has been to give new rights 
to the 350,000 tenants in the private sector. If a 
landlord fails to carry out necessary repairs, the 
only recourse at the moment is to the courts. The 
bill will not only improve the standard that a house 
must meet; it will also give tenants the right to 
appeal to a new private rented housing panel, 
which will be able to order that work be done and 
to penalise landlords when that does not happen. 

As one would expect, some issues have been 
more controversial than others. For example, we 
had interesting debates earlier today about energy 
efficiency and about the single survey. The single 
survey is based on two years of research, 
deliberation and consultation by the task force. It is 
utterly bizarre that when one buys a can of beans 
one knows more about it than many people do 
about the house that they want to buy when they 
make an offer. The single survey is a sensible 
approach that will provide detailed information on 
a property’s condition to house buyers and sellers 
at the start of the transaction. That will help to 
avoid delays and the risk of transactions falling 
through and it will help to avoid unexpected costs 
after the buyer moves in. 

We have been criticised for proceeding to 
legislate despite the outcome of the single survey 
pilot. The pilot demonstrated that the system will 
not work on a voluntary basis because, in general, 
there is a lack of incentive for house sellers to 
participate. However, the policy drivers remain: 
improving the information that is available to 

purchasers on property condition; addressing 
multiple valuations and surveys; and addressing 
the setting of artificially low upset prices. Nobody 
has identified a better way of achieving those 
objectives. I acknowledge that the single survey is 
controversial, but I welcome the commitment that 
has been shown by organisations in the house 
buying and selling industry to help us to deliver a 
system that will work for Scotland. 

I make no apologies for having introduced a 
substantial amendment at stage 3 to address the 
current issue in respect of Glasgow Housing 
Association. That we are able to react positively 
and firmly to deal with an urgent situation such as 
that shows the flexibility of the parliamentary 
process. Not to have done so would have been to 
let down the tenants in Glasgow who voted for 
transfer. The amendment will allow us to ensure 
that tenants in Glasgow can continue to enjoy 
local management of their homes. Tenants voted 
for the transfer to the Glasgow Housing 
Association to secure the much-needed 
investment in their houses and to secure the 
responsibility, in the first instance, for managing 
their houses. The ultimate goal of the transfer 
remains second-stage transfer, and our focus is 
now to see that that is delivered. I know that the 
GHA is also committed to that. In the meantime, it 
has important decisions to make on its reaction to 
amendment 64, which we debated earlier.  

I have dwelt at some length on various aspects 
of the bill, but I would like to make one important 
point in closing. Housing issues are a complex 
area of policy; they affect the great majority of 
households in the country and a house is the most 
important investment that most people make. The 
main measures in the bill are about changing 
people’s attitudes to the responsibilities of being a 
home owner and are also, as a result, about 
bringing about long-term improvements in the 
condition of housing in Scotland. The bill is the 
cornerstone to a culture change, and we are 
determined to make continuing efforts in 
implementation and communication to make it a 
lasting change. I warmly commend the bill to 
Parliament. 

I move, 
That the Parliament agrees that the Housing (Scotland) 

Bill be passed. 

The Deputy Presiding Officer: Before I call the 
next speaker, I advise members that time is 
pressing and that those who are called to speak in 
the open debate will get only three minutes. I call 
Tricia Marwick to open for the Scottish National 
Party. You have five minutes. 

16:18 
Tricia Marwick (Mid Scotland and Fife) (SNP): 

I thank my fellow members of the Communities 
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Committee, which I joined just as it was starting 
stage 2 consideration of the bill. I also thank the 
clerks and, in particular, I thank my colleague, 
Linda Fabiani, who was the SNP’s housing 
spokesperson immediately before me, for all the 
work that she has done on this and previous 
housing bills. I am extremely grateful to her. I also 
acknowledge that ministers have moved on a 
great number of issues as the bill has been 
debated, and that they have quite rightly paid 
credit to the Communities Committee and its 
members. 

The bill will provide greater rights for people who 
rent privately. It will improve standards of repair 
and it will create a new body—the private rented 
housing panel—to adjudicate when landlords fail 
in their duty to keep repairs up to standard. We 
have had debates today and in the preceding 
months, about the single seller survey in 
particular. I am grateful that Johann Lamont has 
said that she will bring draft regulations before the 
Communities Committee. I urge her to take on 
board some of the genuine concerns that have 
been expressed in the chamber and to ensure 
that, when we consider the draft regulations, they 
are as good as they can be. 

All of us who believe in a single seller survey 
and who congratulate the Executive on introducing 
such a proposal in the first place will examine the 
draft regulations closely because we all hope that 
they and the survey will do the job that we want 
them to do. 

I turn to another issue. In last night’s Edinburgh 
Evening News, the minister said: 

“In the past five years, we’ve come a long way in 
addressing Scotland’s housing needs, including 
improvements in the quality of homes in the social rented 
sector. Now it is time to focus on the private sector as well.” 

I have not been concerned about the range of bills 
that have dealt with housing because we all 
acknowledge that very little was done about 
housing during the years of the last Conservative 
Government—there was very little legislation on 
the subject during that time. When the Executive 
came to power, it was right and proper that it 
should address many of the needs that existed. I 
congratulate the Executive on doing that. We have 
supported its legislation. 

However, housing in Scotland is now dealt with 
by a huge amount of legislation in several different 
acts and the Housing (Scotland) Bill seeks to 
amend a number of acts that Parliament has 
passed since 1999. This week the Communities 
Committee considered a set of antisocial 
behaviour regulations to do with private landlords. 
The bill that we have been considering today also 
deals with private landlords. In my view, it is time 
for the Executive to take stock, to reflect on where 
we are on housing and to consider introducing a 

consolidation housing bill to bring together all the 
legislation that we have passed since 1999. That 
would mean that there would be a single piece of 
legislation to which practitioners—whether local 
authorities, voluntary organisations or 
individuals—could go. I am not making a party-
political point; I am simply looking at the issue 
from the perspective of people who need to 
understand the legislation and how it all works 
together. The Executive must examine the body of 
housing legislation that we have—which the SNP 
largely supports and has welcomed—and produce 
proposals for a consolidated housing bill. The SNP 
will support the Executive in that. 

16:22 
Mary Scanlon (Highlands and Islands) (Con): 

Tricia Marwick made some excellent points. I 
could not help remembering that both she and 
Linda Fabiani were housing professionals in their 
past lives. If even they have found the bill complex 
and technical, members can imagine how I felt last 
night when I looked through the 23 pages of 
amendments to decide which of them we should 
vote for. I found that to be an extremely difficult 
process. 

Like Tricia Marwick, I thank the clerks and the 
bill team for their help and co-operation during the 
bill’s passage. I also thank everyone who gave 
evidence, whether oral or written. I appreciate that 
a great deal because I do not have a background 
in housing. I thank my colleagues on the 
Communities Committee; although none of them 
supported any of my amendments, their opposition 
was never mean-spirited. As the minister said, the 
teamwork of cross-party committees is often 
underestimated or ignored in coverage of 
Parliament’s work. 

The bill is interesting in that it covers a range of 
issues, including housing renewal areas, the 
repairing standard, new rights for tenants and the 
repair, improvement and demolition of houses. 
The main debate today has been on the single 
seller survey, on which a wide variety of 
measured, considered and thoughtful views have 
been expressed. The Scottish Conservatives 
welcome the main contents of the bill, but it will be 
no surprise to learn that we do not support the 
single seller survey, for the reasons that we gave 
this morning. 

Last week’s stage 3 consideration of the 
Licensing (Scotland) Bill was much more 
controversial and did not result in the type of 
parliamentary proceedings to which we aspire. 
Today’s proceedings have been much more 
straightforward and ministerial engagement has 
been good. However, issues arise in terms of 
timing and consultation. The stage 3 debate is the 
normal time for issues of this kind to be raised. 
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During stage 2, 26 pages of amendments were 
published on the Monday, with members and 
organisations having little more than a day to 
comprehend, respond and—in the case of 
organisations—advise committee members, prior 
to the committee meeting on the Wednesday 
morning. I hope that the Procedures Committee 
will examine that matter, along with other 
measures. Not only parliamentarians but 
organisations that are interested in the subject 
matter of legislation need time to examine 
amendments. 

I echo Tricia Marwick’s point that, in our 
consideration, we were dealing not only with the 
bill, but with its impact on other legislation. We 
need to consider the context in which the bill is 
set. Her point is a good one. 

I enjoyed all the pre-legislative consultative 
meetings. They were most helpful in assisting 
committee members to gain an understanding of 
the impact of the eventual legislation. 

The Communities Committee is wasting no time 
following completion of stage 3 of the bill today. 
Tomorrow, we are back in Parliament to meet 
planning directors from around Scotland as part of 
our pre-legislative scrutiny of the forthcoming 
planning bill. There is no rest for members of the 
Communities Committee. 

16:26 
Euan Robson (Roxburgh and Berwickshire) 

(LD): I repeat the thanks that committee members 
have given to the clerks for guiding us through the 
bill’s progress. I think that I came to the committee 
later in the process than Tricia Marwick did, so I 
am grateful for the background information that I 
was given. I also thank my colleague Donald 
Gorrie for his initial work on the bill, which lasted 
until the middle of the committee’s stage 2 
consideration. I also record my thanks to the 
people who participated in the housing 
improvement task force, and the consultees and 
witnesses who gave evidence to the committee. 
Moreover, I express my appreciation for the way in 
which the ministers responded to the points that 
committee members raised. Before and during my 
time on the committee, ministers have responded 
to a considerable number of points, both at 
committee and in the debate today. 

I welcome the provisions of the bill. Clearly, the 
bill is important in addressing a number of 
persistent problems in the housing market; it 
addresses them comprehensively. First, I want to 
thank ministers for lodging amendment 67, which 
amended section 160. I did not have the 
opportunity to thank them for that earlier. The 
amendment focused on whether licensing is 
required for houses in multiple occupation. As they 

were originally framed, the provisions in section 
160 might have implied that information had to be 
provided for other more general purposes. That 
would have been inappropriate, so amendment 67 
is helpful in clarifying the position. 

Turning to the general terms of the bill, I agree 
with Malcolm Chisholm that it will confer new and 
perhaps long-overdue rights on tenants. It is 
particularly welcome that local authorities can now 
develop housing renewal areas. It was clearly 
important to upgrade the tolerable standard, linked 
to which is the development of the repairing 
standard. Section 13(1) is an admirable 
expression of what is required to give reality to the 
concept. I wish that the local authority powers to 
require the owner of a house to carry out work had 
been available years ago. I cannot believe that 
many members will not have encountered a case 
involving a derelict or semi-derelict property that is 
an eyesore or worse, and perhaps prominently 
located. The maintenance order will further assist 
the process and is particularly important for 
tenants. Clearly, the reforms on licensing HMOs 
will deal with the difficulties that the sector has 
generated in the past, some of which have 
featured prominently in newspapers. All of us 
know of the difficulties that HMOs can cause. 

During its passage, the bill has been improved in 
a number of ways. The notable improvement was 
the important amendment on energy efficiency. 
The Executive has to be clear, however, that in 
rejecting the inclusion of statutory targets in 
primary legislation, the significance of the strategy 
is increased. I welcome the fact that the strategy 
will be forthcoming. I am sure that the 
Communities Committee will be particularly 
interested to assess and test it. 

The single seller survey is a controversial 
provision that will require detailed consideration. 
The regulations will have to address the practical 
difficulties that were clearly articulated in the 
debate on the amendments to part 3 of the bill. I 
commend the bill to Parliament and hope that it 
will be passed. 

The Deputy Presiding Officer: Because some 
speeches were shorter than expected, I can give 
Karen Whitefield, the Communities Committee 
convener, four minutes, but other members will get 
three. 

16:30 
Karen Whitefield (Airdrie and Shotts) (Lab): I 

hope that that means that I will not have to cut 
anybody out of my thanks, which is the most 
important part of my speech. 

I am pleased to say a few words about the 
Housing (Scotland) Bill, which is part of the 
Parliament’s on-going commitment to improving 
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housing conditions in Scotland, and puts in place 
the final piece of the jigsaw to deliver good-quality 
housing for everyone. It creates a framework that 
should ensure that people who live in private 
accommodation—whether as owner-occupiers or 
private tenants—have the same right to live in 
good-quality housing that is currently enjoyed by 
people who live in the social rented sector. 

The bill provides home owners with various 
forms of assistance to improve housing conditions, 
while placing a reasonable responsibility on them 
to maintain their homes to a reasonable standard. 
I welcome that approach. The scheme of 
assistance will provide far greater flexibility than 
the current repair grants regime, and will allow 
better targeting of valuable resources. 

I welcome the streamlining of powers for local 
authorities to compel action to be taken on 
individual homes, combined with the new housing 
renewal areas, which will provide a powerful tool in 
the battle to regenerate some of our most run-
down areas. I appreciate the assurances that were 
given in response to Tricia Marwick’s amendment 
on mandatory grant. The minister’s commitment 
that the matter will not be kicked into the long 
grass is welcome. I hope that that will reassure 
organisations such as Ownership Options in 
Scotland. 

Not surprisingly, I am pleased that my 
amendment on energy efficiency was successful, 
as I firmly believe that it provides a sensible and 
realistic way of achieving the aim of improving and 
monitoring energy efficiency in our homes in the 
coming years. 

Before I conclude, I thank all those who assisted 
the Communities Committee in its scrutiny of the 
bill. I thank the committee clerks for their 
invaluable assistance, in particular Katy Orr for her 
diligence and commitment. I thank the Executive 
bill team and the Scottish Parliament information 
centre for their assistance in providing detailed 
information and advice, as well as all members of 
the Communities Committee past and present who 
contributed to the process. 

A number of local authorities hosted pre-
legislative meetings, which were invaluable in 
informing the committee of key issues relating to 
the bill. I pass on the Communities Committee’s 
thanks to Glasgow City Council, the City of 
Edinburgh Council and Perth and Kinross Council. 

Finally, I thank all the key stakeholders—
organisations and individuals—from across the 
housing sector who gave written evidence to the 
committee. In particular, I highlight the importance 
of the evidence from Citizens Advice Scotland and 
Shelter Scotland. They proposed the creation of a 
rent deposit scheme, which will happen as a result 
of the bill. 

To conclude, I will welcome the passing of the 
bill, which is a vital part of the on-going 
commitment of all members to improvement of the 
housing conditions of all the people of Scotland. I 
have considerable sympathy with Tricia Marwick’s 
point that we have done enough. I am unsure 
whether we need a consolidation bill to bring 
together all housing legislation, but I agree with 
her that we have done enough and that now we 
need to reflect on what we have done. I commend 
the bill to Parliament. 

16:34 
Linda Fabiani (Central Scotland) (SNP): I 

have been away from the Communities Committee 
for a wee while, but I was pleased to learn from 
Tricia Marwick and from today’s debate that the 
spirit that existed before has continued, with the 
Executive genuinely taking on board the 
committee’s suggestions. To some extent, that is 
evident in the bill. It is a great thing, and it is how 
we should be working. 

I hope that ministers will take my comments as 
being constructive, because that is how they are 
meant—I will get on to the non-constructive ones 
in a minute. It is great that the housing 
improvement task force was set up. It was an 
excellent way to promote the housing legislation 
that was so desperately needed. However, 
announcements and legislation are not always 
guarantees of delivery. I am concerned that we 
have done so much—admirably—that we are 
perhaps missing some bits somewhere, that we 
are not quite on top of the situation and that we 
are not where we want to be.  

I will mention the Homelessness etc (Scotland) 
Act 2003 at this point. We had a debate on 
homelessness recently. I do not think that any of 
us are convinced that the situation has advanced 
as we would have liked it to. It is time to take stock 
of all the housing legislation that we have put 
through. As Tricia Marwick mentioned, there is 
other legislation relating to housing. I have some 
concerns about whether there are contradictions in 
some pieces of legislation.  

I remember that the rest of the Communities 
Committee was terribly amused when I expressed 
great excitement at the visit of the Scottish 
Association of Chief Building Control Officers to 
the committee to give evidence. From what its 
members were saying, I felt that they had 
concerns about how the Housing (Scotland) Bill 
related to the Building (Scotland) Act 2003, the 
new building regulations and so on. We need to 
reconsider that.  

The Deputy Presiding Officer: You have one 
minute left. 
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Linda Fabiani: I have one minute, so I now 
have to be non-constructive. Although I welcome 
the assurances the minister has given today about 
Glasgow Housing Association, I am surprised at 
the near complacency that exists, according to 
which we seem to be saying, “Aren’t we good, 
having reacted as we did?” It should not be about 
having a reaction; the situation should have been 
sorted before we had the reaction and before the 
debacle that took place. After all, the GHA is a 
creation of the Executive, which should have been 
on top of what was happening.  

A huge tranche of funding went to the GHA—
that is not to be denied—but can the minister 
confirm that the money required to allow second-
stage transfers of all the stock in Glasgow that 
was transferred to the GHA was given and that it 
is still there? I do not know whether the money is 
still there. I ask the minister to enlighten us. Such 
transfers can be expensive, and funding needs to 
be front loaded to create savings later on.  

The Deputy Presiding Officer: Please wind up 
now.  

Linda Fabiani: In closing, could I also ask yet 
again whether— 

The Deputy Presiding Officer: There is not 
time for “also”. 

Linda Fabiani: When it comes to future 
transfers, will the rights of tenants be preserved in 
respect of community ownership? 

16:37 
Patrick Harvie (Glasgow) (Green): All 

members have begun by thanking the clerks. I, 
more than any other member, have reason to 
express thanks to them. My habit of lodging 
ridiculously complicated amendments at the very 
last minute shames me. I have stopped doing it 
now—I promise not to do it again. 

I thank my fellow committee members. The 
process has been more enjoyable than I expected 
when I first read the bill, which I initially thought 
quite dry. Some issues of interest came out of it. I 
thank Donald Gorrie not so much for his work as a 
former member of the Communities Committee as 
for pressing repeatedly the point about having 
adequate time for stage 3 consideration. Today’s 
debate clearly shows that a half day is not enough 
for that process; it is good that we have had 
enough time overall today.  

As I have said on a number of occasions 
throughout our consideration of the bill, the 
Greens support the single seller survey. The 
opportunity to make the culture change that will 
come from making the single survey a mandatory 
scheme rather than a voluntary pilot is one that we 

should take, and we should be glad that it is in the 
bill.  

Earlier, I mentioned the equality amendment to 
which Johann Lamont spoke. I am very glad that, 
in addition to the existing equality strands, 
discrimination on the grounds of age, religion and 
belief and sexual orientation will be added to the 
fit-and-proper-person test that landlords will have 
to meet.  

I regret that some of the amendments that I 
lodged will not appear in the bill as passed. I 
believe that management standards offered a 
natural extension of the regulation of private 
landlords, which Cathie Craigie addressed through 
the Antisocial Behaviour etc (Scotland) Act 2004. 
They would have given tenants the right to access 
the relevant panel over any breaches of those 
standards, rather than oblige them to resort to the 
courts. That would have been a positive move. 

I also regret, of course, the fact that the bill will 
not contain statutory energy efficiency targets. 
That is a serious loss to the bill. I am sure that the 
energy efficiency strategy—when we eventually 
see it—will place clear targets on the Executive for 
the energy efficiency improvements that we want 
to see, but I regret that Parliament did not take the 
opportunity to impose those targets with a 
timescale today. 

I welcome the Executive’s moves to introduce a 
tenancy deposit scheme, which I think will give a 
huge sense of safety and security to tenants who 
feel that their deposits are at risk. I will be pleased 
to add my support to the bill when we vote on it 
tonight. 

16:40 
Cathie Craigie (Cumbernauld and Kilsyth) 

(Lab): The debate and the deliberations that we 
have had today will make a real difference to 
individuals and families throughout Scotland. I am 
pleased to have been involved in the process to 
put in place legislation that will enforce better 
standards in the private housing sector.  

I am delighted that the registration scheme for 
private landlords will come into force next March.  
Minor amendments to the bill have been coupled 
with a scheme developed by the Scottish 
Executive and an expert group with experience in 
the private housing sector, including private 
landlords.  

The Communities Committee was in the 
privileged position of considering a package of 
measures that will make an enormous difference 
to the communities in my constituency and 
throughout Scotland such as by ensuring that 
landlords and their agents are fit and proper 
people to take on the significant role of a landlord. 
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Thanks to the bill, tenants will be protected from 
the worst practices of private landlords; private 
tenants will have many more rights; and local 
authorities will have a modern package of powers 
that will help them develop policies for dealing with 
private sector housing, deal with decline before 
houses are fit only for demolition, assist owners 
practically and target resources where they are 
most needed. 

I am delighted to have been part of the process 
to get us where we are today. Like others, I thank 
everyone involved, from the task force right 
through to the committee clerks and the civil 
servants. 

I want people to know about the protection that 
the bill will give them, the rights that they will have 
and the responsibilities that some people will have 
to take on. We will have to broadcast to the nation. 
The Scottish Executive should take on that 
responsibility—ministers can fight among 
themselves about who should have the 
responsibility. We have to tell people about the bill 
and their rights and responsibilities. I know that the 
bill states that local authorities will have to provide 
information to tenants and private landlords, but 
we as an Executive should publicise more widely 
this excellent piece of legislation, coupled with the 
other housing legislation that has gone before it. 
We have a modern package that we should be 
telling people about so that they exercise their 
rights in law. 

16:43 
Donald Gorrie (Central Scotland) (LD): I 

commend the work of the Communities 
Committee. It is always salutary to see that one is 
not missed. When I departed from the committee, 
it seemed to get on very well without me. 

The committee has done well. It is clear that 
there has been good interaction between ministers 
and the committee, which is not always the case. 

On Patrick Harvie’s point, although the timetable 
for this stage 3 was much better, it was still far 
from perfect, so I would not like him to think that 
we had it all right. 

The bill has dealt well with a number of issues, 
such as the rent deposit scheme, adaptations, 
quality of management and energy conservation. 
We can disagree about the targets. I think they 
should be in the bill; it is just a question of how we 
put them in. 

The single survey was an issue on which there 
was strong feeling on both sides. A lot more work 
has to be done to ensure that the system works as 
well as possible. 

The main problem with housing is that for many 
years it has not been high enough up the agenda. 

That is not a party-political point. All parties say 
that education, health and public safety are 
perhaps the top three issues. That means that 
housing can, at the very best, be the fourth most 
important issue and it is perhaps lower on the list 
of priorities than that.  

Housing has often not received the investment 
and attention that it should have. Some of the bills 
that we have passed have brought more attention 
to it and should improve the quality of houses and 
the management of them, but we must do a lot 
more non-legislative work. Ministers have a big 
task ahead of them to ensure that investment is 
made in the right way. They must not just pour 
money in; they must ensure that the quality and 
quantity of new houses are much better and that 
existing houses are maintained, because housing 
is fundamental to our whole way of life. 

We have made quite a good start. The bill is 
good on the whole and I hope that ministers can 
now devote their attention to investing intelligently 
in housing and ensuring that local authorities do 
so. The planning bill that the Executive is to 
introduce could perhaps include some sections 
that ensure that there is good provision of housing. 

People deserve credit for the bill. The committee 
gets on very well without me and I urge its 
members to keep going. 

The Deputy Presiding Officer: I am grateful to 
Mary Scanlon for waiving her closing speech. 
Christine Grahame has five minutes. 

16:46 
Christine Grahame (South of Scotland) 

(SNP): I will probably not need five minutes, as 
much has already been said with which the SNP 
agrees. I thank Mary Scanlon for reminding me 
that I am back here tomorrow afternoon, as that 
had slipped my mind. I am beginning to eat, sleep 
and dream about the Communities Committee—
that is a bad sign. 

Improving housing standards is crucial. I support 
what ministers and committee members have said 
about the state of Scotland’s housing. Donald 
Gorrie said that housing comes far too low down 
the priority list and the budget list. In fact, many of 
our health problems and some of our educational 
problems and antisocial behaviour problems might 
evaporate if there were better-quality housing. We 
know that those who are disadvantaged tend to 
live in the worst housing. Children do not get to 
school because they are ill owing to damp housing 
conditions and so on. I hope that the bill moves 
the issue up the agenda. 

I welcome tenants’ rights being strengthened, 
particularly in the private sector. In many 
circumstances, tenants were frightened to speak 
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up because they felt vulnerable in their tenancy. I 
welcome the fact that there will now be a housing 
panel to deal with issues. I also welcome the 
minister’s commitment to allowing the president to 
exercise their discretion and to developing 
mediation in circumstances where it is appropriate. 
Of course, the repairing standard is essential. As I 
said, there are far too many damp, cold, ill-
supported and ill-maintained properties. 

The tenants rent deposit scheme was probably 
first suggested in the committee by Donald Gorrie, 
although the rest of us agreed with the suggestion. 
It is a simple but effective measure. Tenants have 
frequently found that the landlord has used their 
rent deposit for fictional repairs, for cleaning 
carpets or for fresh painting. Tenants would have 
to go to the small claims court to get that money 
back, so they give it up, although it is sometimes 
hundreds of pounds. I support the scheme. The 
right to adapt for the disabled is essential and it is 
high on the list of priorities for this Parliament. 

The minister referred to the fact that people 
know more about a can of beans than they do 
about the house they want to buy—I hope that this 
does not turn out to be a can of worms. I am open 
to suggestions and I wait for the guidance to come 
out. If at times I appear to be difficult, it is only 
because I want the legislation to work. I am afraid 
that I am a bit of a doubting Thomas. As I have not 
seen the draft regulations and I am not convinced 
that they will operate properly, I have concerns 
that the Parliament will fall into disrepute for 
producing legislation that does not work. There are 
reservations across the chamber—and across 
parties—about the cost of the purchasers pack, 
the single seller survey and so on. Those issues 
have not yet been resolved. 

No member has mentioned mobile homes. I 
regret that there was no amendment that allowed 
us to debate that issue. The mobile home sector is 
very important. Many rights have been given to 
people, but people in mobile homes are 
sometimes more vulnerable than people in other 
private sector tenancies because they have few 
rights. I am glad that they are included in the bill’s 
provisions. 

On Glasgow Housing Association, I note 
carefully the minister’s words, which can be 
founded on if anyone tries to challenge the bill as 
incompetent under European procurement law. 
We have the minister’s words to tell us that no one 
can make such a challenge. Linda Fabiani 
mentioned the funding of the second-stage 
transfer. Issues have been raised with members 
about that funding. I seek an assurance that the 
funding will be in place, so that the people of 
Glasgow who voted—rightly—for the 
democratisation of social rented housing can see it 
happen expeditiously. 

I, too, wish to thank the clerks. I am even worse 
than Patrick Harvie, because I go to the clerks with 
bits of paper with pencil scribbles and ask them to 
knit it up and make it into an amendment for me. I 
thank them for the assistance given to me in that 
regard. 

The Deputy Presiding Officer: Because we are 
now so far ahead of the clock, I can give the 
minister nine minutes in which to close. 

16:51 
The Deputy Minister for Communities 

(Johann Lamont): Even I could not bear to listen 
to myself talking about housing for nine minutes, 
but I shall do my best. 

I welcome the opportunity to sum up not only the 
debate, but what has been a long journey. I must 
say that, at some points during consideration of 
the bill, the kindest thing that I would have said 
about it was that it was worthy but dull. It 
sometimes made me feel that I had lost the will to 
live. There are times when we do things that are 
difficult and challenging but not necessarily 
interesting, but that does not mean that they are 
unimportant. Among all the other jobs that we 
have to do, we have to get the nitty-gritty right and 
do the hard work; we have to identify needs and 
problems and work with people to reach 
practicable solutions. 

I am struck again by the degree to which the 
Scottish Socialist Party quits the field when it 
comes to the legislative process. Lodging one 
small group of amendments that are piggybacked 
on to another at stage 3 is hardly working to shape 
legislation that will have a huge impact on local 
communities. All the headlines in the world will not 
give us a dry house, a safe place to stay or a 
caring and safe community in which to live. I 
recognise that, as the Parliament matures over 
time, no matter where we disagree, even if it is in 
committee, the fact that we engage in debate and 
listen to the people of Scotland about their 
problems and about what they think the solutions 
are gives us the opportunity to make a real 
difference to people’s lives. 

I say this near the beginning of my speech 
because I know that members will be anxious to 
know about it. I confirm that Her Majesty has given 
consent to the bill and its application to the Crown 
in Scotland. Having informed members of that, I 
will move on to some of the issues that have been 
highlighted around the bill. 

It is recognised that a huge amount of work has 
been done in Parliament on housing. In the early 
days, we concentrated on the social rented sector, 
so it was important to move on to the private 
sector and recognise that some of the issues in 
the private sector impact on the broader 
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community. It was also important to recognise the 
changing nature of housing tenure, which I 
mentioned earlier. Twenty-five years ago, 70 per 
cent of the population lived in rented houses; now, 
64 per cent are owner-occupiers and 6 per cent 
are in the private rented sector. All those sectors 
have an important role to play, and whatever 
sector we live in, it is important that properties are 
properly maintained. As well as the bill’s challenge 
to the mechanisms of buying and selling, there is 
the challenge of ensuring that people are aware of 
their responsibility to maintain their properties and 
that it is wise to know what one is buying before 
one buys it. It is difficult to legislate for cultural 
shift, but it is important to try. 

As members have said, the bill is wide ranging 
and deals with important aspects of the private 
rented sector, including tenants’ rights and 
responsibilities and landlords’ responsibilities. I 
cannot overstate the importance of the work that 
has been done—first, through the Antisocial 
Behaviour etc (Scotland) Act 2004 and, now, 
through the bill—to confront landlords with their 
responsibilities towards their tenants and the 
communities in which they own properties. No 
good landlord has anything to fear from the bill, 
and I am sure that our communities will welcome 
the fact that those who simply rip off people and 
take their money for their private interests without 
delivering anything into their communities will be 
confronted with registration. It has been said that 
there is an important link to antisocial behaviour. 

On the single survey, Christine Grahame used 
probably the most elastic definition ever of the 
word “support”, which was interesting.  

I recognise that people want legislation that 
works. There is a general point about legislation 
and consolidation bills. The Parliament and the 
Communities Committee, in particular, have an 
important role in keeping hold of, and keeping 
attention on, the legislation as matters proceed, 
and I am happy to be part of that dialogue. We will 
all be diminished if the legislation that we pass has 
unfortunate consequences. 

Margo MacDonald (Lothians) (Ind): I know that 
the minister has some extra time; therefore, I want 
to raise the issue that we discussed informally in 
another place—I will not say where. Will the 
minister bear in mind the suggestion that I made? 
It might meet the objections that Mary Scanlon 
raised this morning and address the concerns 
about the single seller survey that I have shared 
with the minister if houses were required to have 
logbooks, just as cars have logbooks to be passed 
on when they are bought and sold. 

Johann Lamont: I am happy to consider any 
options and suggestions that might help people to 
maintain their homes and understand what they 
are buying. We know what an MOT is, but there 

seems to be unease about people getting the 
equivalent of an MOT for a property before they 
invest a large quantity of money in it. 

I recognise that a lot of work on single surveys 
has still to be done, and it is important that we 
seek to build confidence about the single survey’s 
purpose. We do not want to reinforce a market in 
which people often feel ripped off; we want a 
stable market that can give people confidence. 

On houses in multiple occupation and the work 
that Pauline McNeill and others have done, people 
recognise the challenge of the HMO sector for 
those who live in it and for communities in which 
HMOs exist. We have made an important advance 
today in recognising, once again, that people must 
deal with the consequences of having unlicensed 
HMOs. 

We recognise the role of housing renewal areas 
in our regeneration policy and the capacity that the 
policy gives to local authorities to identify areas of 
importance. 

Several proposals were made at stages 1 and 2 
that did not make it into the bill. I will not reflect 
long on Helen Eadie’s point about developers 
failing to complete work on time, but she gave a 
good example of a problem that is experienced 
throughout our communities and to which there is 
no easy solution. The Communities Committee 
and the Scottish Executive are keen to work with 
those who address such problems, which can be 
brought into the political domain but do not always 
need a legislative solution. Such work provides us 
with an opportunity to reflect on the things that 
matter to people. 

The issue of timings has been highlighted. I 
agree that the Parliament and people who are well 
versed in such matters must consider timings. 

Christine Grahame said that it was unfortunate 
that we could not discuss mobile homes, which 
was rather ironic as no amendments relating to 
mobile homes were lodged. All members can 
lodge amendments, and if Christine Grahame was 
keen to discuss mobile homes she should have 
lodged a relevant amendment. 

The GHA is obviously an important issue for 
those of us who fought and argued for stock 
transfer. Stock transfer was not only about 
transferring stock to a housing corporation; part of 
the deal that was written into the GHA’s work was 
that it was about devolution and decentralisation. 
What was done was done not only because it 
made people feel better, but because of the 
redistribution of wealth—a huge investment that 
ought not to be dismissed—that there would be 
from UK taxpayers to rent payers in Glasgow. That 
investment will stick better if those who benefit 
from it can shape where it goes, and that is at the 
heart of the work of the Executive and the GHA. 
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We would never give legal advice unless we had 
confidence in it and had examined it ourselves. It 
is ironic that some of the people who are engaging 
in the debate around the GHA and the next stage 
are the very people who said that GHA stock 
transfer was privatisation. The two things do not 
match at all.  

In relation to community ownership in other 
places, we should not take a one-size-fits-all 
approach. In the Western Isles, the issue 
concerned geographical disparity; in Glasgow, it 
was about understanding a culture and using 
tenant-management co-operatives and housing 
associations. We will work with local authorities 
and tenants who are engaged at a local level to 
find what fits them best, rather than prescribing 
from the centre what community ownership should 
look like. 

I recognise the points that were made about 
homelessness. We will, of course, make an 
announcement about that at a later stage.  

Patrick Harvie referred to religious 
organisations. He will be aware that the Antisocial 
Behaviour etc (Scotland) Act 2004 excludes 
religious orders from registration in order to restrict 
that exclusion to situations in which the person is 
committed to a whole way of life. That is the 
distinction that is made.  

We recognise the importance of publicising the 
bill in order to make it work. We must ensure that 
people know their rights and responsibilities and 
that they are aware of the challenges ahead. We 
can use adverts: I am happy to spearhead that 
process, by popular acclaim, if people want me to. 
However, we all have a responsibility, as elected 
representatives in our local communities, at least 
to convey to people in our communities the 
solutions to some of their problems that have been 
identified in the bill.  

I commend the bill to Parliament. 
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Decision Time 
17:08 

The Presiding Officer (Mr George Reid): 
There is one question to be put as a result of 
today’s business. The question is, that motion 
S2M-3438, in the name of Malcolm Chisholm, that 
the Housing (Scotland) Bill be passed, be agreed 
to. Are we agreed? 

Members: No.  
The Presiding Officer: There will be a division. 

FOR
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
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Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
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Sheridan, Tommy (Glasgow) (SSP)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 
AGAINST
Monteith, Mr Brian (Mid Scotland and Fife) (Ind) 

The Presiding Officer: The result of the division 
is: For 116, Against 1, Abstentions 0. 

Motion agreed to. 
That the Parliament agrees that the Housing (Scotland) 

Bill be passed. 
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SP Bill 40B Session 2 (2005)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

Housing (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to make provision about housing standards; to confer a right to 
adapt rented houses to meet the needs of disabled occupants; to provide for the giving of 
assistance by local authorities in connection with work carried out in relation to houses; to require 
certain information to be made available on the sale of houses; to regulate the multiple occupation 
of houses and certain other types of living accommodation; to make provision about mobile 5

homes; to make provision about matters to be considered by local authorities when assessing 
suitability of persons to act as a landlord; and for connected purposes.

PART 1

HOUSING STANDARDS

CHAPTER 110

HOUSING RENEWAL AREAS

Designation of housing renewal areas

1 Housing renewal areas: criteria

A local authority may by order designate any locality in its area as a housing renewal 
area (“HRA”) if it considers—15

(a) that a significant number of the houses in the locality are sub-standard, or

(b) that the appearance or state of repair of any houses in the locality is adversely 
affecting the amenity of that locality.

2 Housing renewal areas: procedure

(1) An order designating any locality as an HRA (an “HRA designation order”) must—20

(a) set out the reasons for the designation by reference to section 1, and

(b) include—

(i) an HRA action plan, and

(ii) a map delineating the HRA.
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(2) An HRA designation order may not be made unless the Scottish Ministers have 
approved a draft of the proposed order.

(3) Schedule 1 makes further provision about the procedure for making HRA designation 
orders.

3 HRA action plans5

(1) An HRA action plan is a strategy for securing an improvement in the condition and 
quality of housing in the HRA.

(2) Such a plan must—

(a) identify each house in the HRA which the local authority considers to be sub-
standard and, in relation to each, specify whether the local authority considers that 10

the house—

(i) ought to be closed or demolished under Part 6 (houses which fail tolerable 
standard or constitute obstructive buildings) of the 1987 Act,

(ii) requires to be demolished under section 29 (dangerous buildings) of the 
Building (Scotland) Act 2003 (asp 8),15

(iii) is in a state of serious disrepair and ought to be demolished, or

(iv) ought to have work carried out in or in relation to it for the purposes of 
bringing it into, and keeping it in, a reasonable state of repair,

(b) identify any house in the HRA which ought to have work carried out in or in 
relation to it for the purposes of enhancing the amenity of the HRA,20

(c) specify—

(i) any standard to which any demolition required by the plan is to be carried 
out (including any standard to which the site of the demolished house must 
be cleared),

(ii) the work which the plan requires to be carried out,25

(iii) any standard which must be met on completion of that work, and

(iv) any step which the local authority requires to be taken in carrying out that 
work,

(d) describe the general effect of Part 15 (compensation payments) of the 1987 Act 
and Part 2 (scheme of assistance) of this Act in so far as they apply in relation to 30

houses identified in the plan, and

(e) specify the period within which the local authority intends to secure the 
implementation of the plan.

(3) The work specified in an HRA action plan may include work which is intended to—

(a) improve the safety or security of any houses or persons,35

(b) reduce the long-term costs of maintaining any houses, or

(c) enhance the amenity of any houses.

(4) An HRA action plan may also specify work which ought to be carried out in or in 
relation to any house in the HRA which is adjacent to, or otherwise associated with, any 
house identified in it.40
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4 Variation of HRA designation order

(1) The local authority may, on the request of the owner of any house identified in an HRA 
action plan as a house in or in relation to which work ought to be carried out, vary an 
HRA designation order.

(2) The local authority must consult—5

(a) the owner concerned, and

(b) any other person whom it considers likely to be affected by the proposed 
variation,

before deciding whether to vary an HRA designation order under subsection (1).

(3) A variation under subsection (1) may vary the HRA action plan only; and may do so 10

only so far as it affects the house owned by the person who made the request.

(4) The local authority may, at any time, vary an HRA designation order in a way which it 
considers unlikely to adversely affect any person significantly.

(5) The local authority must give notice of any variation made under subsection (1) or (4)
to—15

(a) any person whom it considers likely to be affected by the variation, and

(b) such other persons as it thinks fit.

(6) The notice must—

(a) describe the general effect of the variation, and

(b) specify the places where, and the times at which, a copy of the HRA designation 20

order as varied is to be made available under section 7.

5 Revocation of HRA designation order

(1) The local authority must revoke an HRA designation order if it is—

(a) satisfied that the HRA action plan has been implemented, or

(b) directed to do so by the Scottish Ministers.25

(2) The local authority may, with the consent of the Scottish Ministers, otherwise revoke an 
HRA designation order at any time if it is satisfied that there has been a change in 
circumstances which justifies such a revocation.

(3) Any work notice given for the purpose of implementing an HRA action plan is to cease 
to have effect on revocation of the HRA designation order which includes that plan.30

(4) The local authority must give notice of a revocation under subsection (1)(b) or (2) to any
person whom it considers likely to be affected by the revocation.

6 Directions concerning identification of housing renewal areas

(1) A local authority must comply with any directions given by the Scottish Ministers 
concerning identification of areas suitable to be designated as HRAs.35

(2) A direction given for the purpose of subsection (1) may—

(a) be given generally, or 
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(b) make different provision for different cases and, in particular, for different areas,
different localities, different types of local authority or in respect of any particular 
local authority or authorities.

(3) Such a direction may be varied or revoked at any time.

7 Public access to HRA designation orders5

(1) The local authority must make a copy of each HRA designation order in force for its 
area (including any variations) available for public inspection, free of charge.

(2) It is for the local authority to determine the form and manner in which, and the places 
where, a copy HRA designation order is made available; but in so doing the local 
authority must ensure that the copy order is made reasonably obtainable.10

Implementation of HRA action plans

8 Implementation: duties of local authority

(1) A local authority which has designated an HRA must take such steps as are reasonably 
practicable for the purposes of securing the implementation of the HRA action plan.

(2) Those steps must include—15

(a) informing the owners and occupiers of houses identified in the HRA action plan 
about the way in which it intends to secure implementation of the plan, and

(b) from time to time, giving those owners and occupiers progress reports about the 
implementation of the plan.

9 Duty to rehouse displaced residents20

(1) This section applies where—

(a) a person is to be displaced permanently from any living accommodation as a 
result of the implementation of an HRA action plan, and

(b) that living accommodation was the only or main residence of that person on the 
day on which notice of the relevant HRA designation order was first given in 25

accordance with schedule 1.

(2) Where this section applies the local authority must, if so requested by the person to be 
displaced, ensure—

(a) that the person is provided with suitable alternative living accommodation on 
reasonable terms, and30

(b) in so far as practicable, that the living accommodation which is so provided is in, 
or within a reasonable distance of, the locality of the living accommodation from 
which the person is to be displaced.

(3) The reference in subsection (2) to suitable alternative living accommodation is a 
reference to living accommodation which is suitable for occupation by the person to be 35

displaced and any other person whose only or main residence on the day referred to in 
subsection (1)(b) would, but for the location of that other person’s place of work or of 
any educational institution which the person attends, have been the living 
accommodation concerned.
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CHAPTER 2

STRATEGIC HOUSING FUNCTIONS

10 Local housing strategies

In section 89 (duty to prepare a local housing strategy) of the Housing (Scotland) Act 
2001 (asp 10)—5

(a) in subsection (5), before paragraph (a) insert—

“(za) improves the standard of housing in the authority’s area,”,

(b) after that subsection insert—

“(5A) The local housing strategy must, in particular, set out—

(a) a strategy for ensuring compliance with section 85(1) (duty to close, 10

demolish or improve houses which do not meet the tolerable standard) of 
the Housing (Scotland) Act 1987 (c.26),

(b) the authority’s policy for identifying parts of its area for designation 
under section 1 (housing renewal areas) of the Housing (Scotland) Act 
2005 (asp 00),15

(c) a strategy for improving the condition of houses by providing or 
arranging for the provision of assistance under Part 2 of the Housing 
(Scotland) Act 2005 (asp 00).”.

CHAPTER 3

THE TOLERABLE STANDARD20

11 Amendment of the tolerable standard

(1) Section 86 (definition of house meeting the tolerable standard) of the 1987 Act is 
amended as follows.

(2) In subsection (1)—

(a) after paragraph (c) insert—25

“(ca) has satisfactory thermal insulation;”,

(b) in paragraph (f), after “closet” insert “or waterless closet”,

(c) after paragraph (g) insert—

“(ga) in the case of a house having a supply of electricity, complies with the 
relevant requirements in relation to the electrical installation for the 30

purposes of that supply;

“the electrical installation” is the electrical wiring and associated 
components and fittings, but excludes equipment and appliances;

“the relevant requirements” are that the electrical installation is adequate 
and safe to use;”.35

(3) After subsection (1), insert—
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“(1A) In construing any such reference, regard shall be had to any guidance issued by 
the Scottish Ministers.

(1B) The Scottish Ministers must issue the guidance in such manner as they 
consider appropriate for bringing it to the notice of local authorities and other 
persons with an interest.5

(1C) The Scottish Ministers may vary or revoke any such guidance.”.

(4) After subsection (2), insert—

“(2A) An order under subsection (2) is to be made by statutory instrument, and no 
such order is to be made unless a draft of the order has been laid before and 
approved by resolution of the Scottish Parliament.”.10

CHAPTER 4

THE REPAIRING STANDARD

Landlord’s duty to repair and maintain

12 Tenancies to which repairing standard duty applies

(1) This Chapter applies to any tenancy of a house let for human habitation unless it is—15

(a) a Scottish secure tenancy or a short Scottish secure tenancy,

(b) a tenancy of a house retained or purchased by a local authority under section 121 
of the 1987 Act for use as housing accommodation, or

(c) a tenancy of a house which is—

(i) on land comprised in a lease constituting—20

(A) a 1991 Act tenancy (within the meaning of the Agricultural Holdings 
(Scotland) Act 2003 (asp 11)),

(B) a short limited duration tenancy (within the meaning of that Act), or

(C) a limited duration tenancy (within the meaning of that Act), and

(ii) occupied by the tenant of the relevant lease,25

(d) a tenancy of a house on a croft (within the meaning of the Crofters (Scotland) Act 
1993 (c.44)), or

(e) a tenancy of a house on a holding situated outwith the crofting counties (within 
the meaning of that Act of 1993) to which any provision of the Small Landholders 
(Scotland) Acts 1886 to 1931 applies.30

(2) A reference in this Chapter to a tenancy refers only to a tenancy to which this Chapter 
applies.

13 The repairing standard

(1) A house meets the repairing standard if—

(a) the house is wind and water tight and in all other respects reasonably fit for human 35

habitation,

(b) the structure and exterior of the house (including drains, gutters and external 
pipes) are in a reasonable state of repair and in proper working order,
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(c) the installations in the house for the supply of water, gas and electricity and for 
sanitation, space heating and heating water are in a reasonable state of repair and 
in proper working order,

(d) any fixtures, fittings and appliances provided by the landlord under the tenancy 
are in a reasonable state of repair and in proper working order,5

(e) any furnishings provided by the landlord under the tenancy are capable of being 
used safely for the purpose for which they are designed, and

(f) the house has satisfactory provision for detecting fires and for giving warning in 
the event of fire or suspected fire.

(2) In determining whether a house meets the standard of repair mentioned in subsection 10

(1)(a), regard is to be had to the extent (if any) to which the house, by reason of disrepair 
or sanitary defects, falls short of the provisions of any building regulations.

(3) In determining whether a house meets the standard of repair mentioned in subsection 
(1)(b), regard is to be had to—

(a) the age, character and prospective life of the house, and15

(b) the locality in which the house is situated.

(4) The reference in subsection (1)(c) to installations in a house includes reference to 
installations outwith the house which, directly or indirectly, serve the house and which 
the owner is responsible for maintaining (solely or in common with others) by virtue of 
ownership, any real burden or otherwise.20

(5) In determining whether a house meets the standard of repair mentioned in subsection 
(1)(f), regard is to be had to any building regulations and any guidance issued by the 
Scottish Ministers on provision for detecting fires and for giving warning in the event of 
fire or suspected fire.

14 Landlord’s duty to repair and maintain25

(1) The landlord in a tenancy must ensure that the house meets the repairing standard—

(a) at the start of the tenancy, and

(b) at all times during the tenancy.

(2) The duty imposed by subsection (1) includes a duty to make good any damage caused 
by carrying out any work for the purposes of complying with the duty in that subsection.30

(3) The duty imposed by subsection (1)(b) applies only where—

(a) the tenant notifies the landlord, or

(b) the landlord otherwise becomes aware,

that work requires to be carried out for the purposes of complying with it.

(4) The landlord complies with the duty imposed by subsection (1)(b) only if any work 35

which requires to be carried out for the purposes of complying with that duty is 
completed within a reasonable time of the landlord being notified by the tenant, or 
otherwise becoming aware, that the work is required.
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15 Application of duty in relation to flats etc.

(1) Where a house forms part only of any premises, the reference in section 13(1)(b) to the 
house includes reference to any part of those premises which the owner of the house is 
responsible for maintaining (solely or in common with others) by virtue of ownership, 
any real burden or otherwise.5

(2) Nothing in subsection (1) requires the landlord to carry out any work unless any part of 
the premises, or anything in the premises, which the tenant is entitled to use is adversely 
affected by the disrepair or failure to keep in proper working order.

16 Exceptions to landlord’s repairing duty

(1) The duty imposed by section 14(1) does not require—10

(a) any work to be carried out which the tenant is required by the terms of the tenancy 
to carry out,

(b) any work to be carried out for which the tenant—

(i) is liable by virtue of the tenant’s duty to use the house in a proper manner, 
or15

(ii) would be so liable but for any express undertaking on the landlord’s part,

(c) the house to be rebuilt or reinstated in the event of destruction or damage by fire 
or by storm, flood or other inevitable accident, or

(d) the repair or maintenance of anything that the tenant is entitled to remove from the 
house.20

(2) The exception made by subsection (1)(a) applies only if the tenancy concerned is—

(a) for a period of not less than 3 years, and

(b) not determinable at the option of either party within 3 years of the start of the 
tenancy.

(3) Where the terms of a tenancy are not agreed until after the tenancy starts, the tenancy is, 25

for the purposes of subsection (2), to be treated as starting on the date of agreement.

(4) A landlord is not to be treated as having failed to comply with the duty imposed by 
section 14(1) where the purported failure occurred only because the landlord lacked 
necessary rights (of access or otherwise) despite having taken reasonable steps for the 
purposes of acquiring those rights.30

17 Prohibition on contracting out

(1) The terms of a tenancy and of any other agreement between the landlord and the tenant 
are of no effect in so far as they purport to—

(a) require the tenant to carry out, or to pay for or contribute towards the cost of, any 
work which the landlord requires to ensure be carried out for the purposes of 35

complying with the duty imposed by section 14(1),

(b) exclude or limit that duty, or

(c) provide for termination of the tenancy, or impose on the tenant any penalty, 
disability or obligation, in the event of the tenant enforcing compliance by the 
landlord of that duty.40
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(2) This section is subject to any contrary provision made by order under section 18.

18 Contracting out with consent of sheriff

(1) The sheriff may, on the application of the landlord or the tenant, by order exclude or 
modify the application to the tenancy of any of the provisions of sections 14, 15 and 17.

(2) An order under subsection (1) may be made only if—5

(a) the other party under the tenancy consents, and

(b) the sheriff, having regard to the terms of the tenancy and to all the circumstances, 
considers that it is reasonable to do so.

19 Pre-tenancy inspection

The landlord must—10

(a) inspect the house before the tenancy starts for the purpose of identifying any work 
necessary to comply with the duty imposed by section 14(1)(a), and

(b) notify the tenant of any such work.

20 Tenant’s right to information about landlord’s duty

(1) The landlord must, on or before the start of a tenancy, provide the tenant with written 15

information about the effect of this Chapter in relation to the tenancy.

(2) The Scottish Ministers may issue guidance to such persons as they think fit about the 
form and content of information to be provided under subsection (1) and the manner in 
which the information should be provided.

(3) Any landlord to whom such guidance is issued must have regard to it.20

(4) The Scottish Ministers may vary or revoke any such guidance.

Enforcement of repairing standard

21 Naming of panel and re-naming of committees

(1) The panel constituted under Schedule 4 of the Rent (Scotland) Act 1984 (c.58) is to be 
known as the private rented housing panel.25

(2) Rent assessment committees constituted in accordance with that Schedule are to be 
known as private rented housing committees.

(3) The panel, the president of the panel and those committees are—

(a) to continue to exercise the functions conferred on them by virtue of Part 5 of the 
Rent (Scotland) Act 1984 (c.58) and Part 2 of the Housing (Scotland) Act 1988 30

(c.43), and

(b) in addition, to exercise the functions conferred on them by this Act.

(4) It is for the president to monitor the exercise by those committees of the functions 
conferred on them by this Act.

(5) Those committees must comply with any direction, and have regard to any guidance, 35

given by the president in connection with the exercise of those functions.
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(6) But the president may not give any such direction in relation to a particular case. 

(7) Directions or guidance given under subsection (5) may be varied or revoked at any time.

(8) The president’s functions under this Act may, where the president is absent or 
incapacitated, be exercised by the vice-president of the panel.

(9) Any reference to the panel or to any of those committees in any enactment or instrument 5

is to be construed in accordance with subsection (1) or, as the case may be, (2).

22 Application to private rented housing panel

(1) A tenant may apply to the private rented housing panel for determination of whether the 
landlord has failed to comply with the duty imposed by section 14(1)(b).

(2) An application under subsection (1) must set out the tenant’s reasons for considering 10

that the landlord has failed to comply with that duty.

(3) No such application may be made unless the tenant has notified the landlord that work 
requires to be carried out for the purpose of complying with that duty.

(4) No such application may be made where the landlord is— 

(a) a local authority landlord (within the meaning of the Housing (Scotland) Act 2001 15

(asp 10)),

(b) a registered social landlord (being a body registered in the register maintained 
under section 57 of that Act),

(c) Scottish Homes, or

(d) Scottish Water.20

(5) Schedule 2 makes further provision about the procedure for making and determining an 
application under this section.

(6) Paragraph (c) of subsection (4) is to cease to have effect on the date specified in an order 
made under section 87(1) (power to dissolve Scottish Homes) of the Housing (Scotland) 
Act 2001 (asp 10).25

23 Referral to private rented housing committee

(1) The president of the private rented housing panel must decide whether to—

(a) refer an application under section 22(1) to a private rented housing committee, or

(b) reject the application.

(2) The president may reject an application only if the president considers—30

(a) that it is vexatious or frivolous,

(b) where the tenant has previously made an identical or substantially similar 
application in relation to the same house, that there has not been a reasonable 
period of time between the applications, or

(c) that the dispute to which the application relates has been resolved.35

(3) The president must make a decision under subsection (1)—

(a) within 14 days of the panel’s receipt of the application concerned, or

(b) where the president considers—
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(i) that the decision cannot be made without further information, or

(ii) that there is a reasonable prospect of the dispute being resolved by the 
parties,

by such later date as the president considers reasonable.

(4) The president must, as soon as practicable after rejecting an application give notice of 5

the rejection––

(a) to the tenant, and

(b) where the president is aware of the name and address of a person who acts for the 
tenant in relation to the application, to that person.

(5) Such a notice must—10

(a) set out the reasons for the rejection, and

(b) explain the procedure for appealing against it.

24 Determination by private rented housing committee

(1) The private rented housing committee to which a tenant’s application under section 
22(1) is referred must decide whether the landlord has complied with the duty imposed 15

by section 14(1)(b).

(2) Where the committee decide that the landlord has failed to comply with that duty, they 
must by order (a “repairing standard enforcement order”) require the landlord to carry 
out such work as is necessary for the purposes of ensuring—

(a) that the house concerned meets the repairing standard, and20

(b) that any damage caused by the carrying out of any work in pursuance of that duty 
or the order is made good.

(3) A repairing standard enforcement order must specify the period within which the work 
required by the order must be completed.

(4) The period so specified must be the period beginning with the date from which the order 25

has effect within which the committee reasonably consider that the work required can be 
completed (but must not, in any case, be a period of less than 21 days).

(5) A repairing standard enforcement order may specify particular steps which the 
committee require the landlord to take in complying with the order.

(6) Where the committee are prevented by reason only of section 16(4) from deciding that a 30

landlord has failed to comply with the duty imposed by section 14(1)(b), the committee 
must serve notice on the local authority stating that they consider the landlord to be 
unable to comply with that duty.

(7) Where the sheriff has made an order under section 18(1) in relation to a tenancy—

(a) the committee must, when determining whether the landlord has failed to comply 35

with the duty imposed by section 14(1)(b), treat sections 14, 15 and 17 as having 
been modified or excluded in the manner described in the sheriff’s order,

(b) a repairing standard enforcement order may not require the carrying out of any 
work which the duty imposed by section 14(1)(b) does not, because of that 
modification or exclusion, require to be carried out.40
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25 Variation and revocation of repairing standard enforcement orders

(1) The private rented housing committee which made a repairing standard enforcement 
order may, at any time—

(a) vary the order in such manner as they consider reasonable, or

(b) where they consider that the work required by the order is no longer necessary, 5

revoke it.

(2) Where subsection (3) applies, the committee must vary the repairing standard 
enforcement order in question—

(a) so as to extend, or further extend, the period within which the work required by 
the order must be completed, and10

(b) in such other manner as they think fit.

(3) This subsection applies where—

(a) the committee consider, on the submission of the landlord or otherwise, that the 
work required by a repairing standard enforcement order has not been, or will not 
be, completed during the period within which the order requires the work to be 15

completed, and

(b) the committee—

(i) consider that satisfactory progress has been made in carrying out the work 
required, or

(ii) have received a written undertaking from the landlord stating that the work 20

required will be completed by a later date which the committee consider
satisfactory.

(4) References in this Act (including this section) to a repairing standard enforcement order 
or to work required by such an order are, where the order has been varied under this 
section, to be treated as references to the order as so varied or, as the case may be, to 25

work required by the order as so varied.

26 Effect of failure to comply with repairing standard enforcement order

(1) It is for the private rented housing committee to decide whether a landlord has complied 
with a repairing standard enforcement order made by the committee.

(2) Where the committee decide that a landlord has failed to comply with the repairing 30

standard enforcement order, the committee must—

(a) serve notice of the failure on the local authority, and 

(b) decide whether to make a rent relief order.

(3) The committee may not decide that a landlord has failed to comply with a repairing 
standard enforcement order—35

(a) unless the period within which the order requires the work to be completed has 
ended, or

(b) if the committee are satisfied, on the submission of the landlord or otherwise—
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(i) that the landlord is unable to comply with the order because of a lack of 
necessary rights (of access or otherwise) despite having taken reasonable 
steps for the purposes of acquiring those rights, or

(ii) that the work required by the order is likely to endanger any person.

(4) Where the committee are prevented by reason only of subsection (3)(b) from deciding 5

that a landlord has failed to comply with a repairing standard enforcement order, the 
committee must serve notice on the local authority stating that they consider the 
landlord to be unable to comply with the repairing standard enforcement order.

27 Rent relief orders

(1) A rent relief order is an order by a private rented housing committee which reduces any 10

rent payable under the tenancy in question by such amount (not exceeding 90% of the 
rent which would, but for the order, be payable) as may be specified in the order.

(2) A private rented housing committee may make a rent relief order only where they have 
decided that a landlord has failed to comply with a repairing standard enforcement order 
which has effect in relation to the house concerned.15

(3) A rent relief order does not affect the terms or validity of the tenancy to which it relates 
(otherwise than by reducing the rent payable under the tenancy).

(4) The committee may decide to revoke a rent relief order at any time; and the committee 
must decide to do so if—

(a) the repairing standard enforcement order to which the rent relief order relates is 20

revoked, or

(b) a certificate is granted under section 58 in relation to the work required by that 
repairing standard enforcement order.

(5) The revocation of a rent relief order does not make a tenant liable to pay any rent which 
the tenant would, but for the rent relief order, have been liable to pay under the tenancy 25

while the rent relief order had effect.

28 The repairing standard: offences

(1) A landlord who, without reasonable excuse, fails to comply with a repairing standard 
enforcement order commits an offence.

(2) For the purposes of subsection (1), a landlord has reasonable excuse for failing to 30

comply with a repairing standard enforcement order if—

(a) the landlord is unable to comply with the order because of a lack of necessary 
rights (of access or otherwise) despite having taken reasonable steps for the 
purposes of acquiring those rights, or

(b) the work required by the order is likely to endanger any person.35

(3) Subsection (2) does not affect the generality of the defence of reasonable excuse.

(4) A landlord cannot be guilty of an offence under subsection (1) unless the private rented
housing committee which made the repairing standard enforcement order in question 
has decided that the landlord has failed to comply with it (but such a decision does not 
establish a presumption that the landlord has committed an offence under subsection 40

(1)).
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(5) A landlord commits an offence if the landlord enters into a tenancy or occupancy 
arrangement in relation to a house at any time during which a repairing standard 
enforcement order has effect in relation to the house.

(6) A landlord does not commit an offence under subsection (5) if the private rented 
housing committee which made the order has consented to the landlord entering into the 5

tenancy or occupancy arrangement.

(7) A landlord who is guilty of an offence under subsection (1) or (5) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale.

29 Annual report

(1) The president of the private rented housing panel must, in respect of each reporting year, 10

prepare a written report on the exercise of functions by the president, by the panel and 
by private rented housing committees during that year.

(1A) Each such report must report the frequency with which applications to the panel 
(whether valid or invalid within the terms of section 22) include complaints about the 
landlord’s management of the tenancy.15

(2) The president must submit each such report to the Scottish Ministers as soon as 
practicable after the end of the reporting year to which it relates.

(3) The Scottish Ministers must lay before the Scottish Parliament a copy of each such 
report submitted to them.

(4) A reporting year for the purposes of this section is—20

(a) the period beginning with the day on which this section comes into force and 
ending with 31 December next following that date, and

(b) each successive calendar year.

CHAPTER 5

REPAIR, IMPROVEMENT AND DEMOLITION OF HOUSES25

Work notices and demolition notices

30 Work notices

(1) The local authority may require the owner of a house to carry out work in it for the 
purposes of—

(a) implementing an HRA action plan in relation to any house identified in the plan, 30

or

(b) bringing any house which the local authority considers to be sub-standard 
(whether or not situated in an HRA) into, or keeping it in, a reasonable state of 
repair.

(2) A requirement under subsection (1) must be made by serving notice (a “work notice”) in 35

accordance with section 60.

(3) The work notice must specify—
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(a) the reason for the requirement (by reference, if the requirement relates to any 
house other than the house in which the work is to be carried out, to the condition 
of that other house), 

(b) the work which requires to be carried out,

(c) any standard which that house is to meet on completion of the work, and5

(d) the period within which the work must be completed.

(4) The period so specified must be the period beginning with the date from which the 
notice has effect within which the local authority reasonably considers that the work 
required can be completed (but must not, in any case, be a period of less than 21 days).

(5) The work notice may also specify particular steps which the local authority requires to 10

be taken in carrying out the work required.

31 Suspension of work notice

(1) The local authority may suspend a work notice if satisfied that carrying out the work 
required is likely to be detrimental to the health of any resident of the house concerned.

(2) The local authority may lift a suspension under subsection (1) at any time.15

(3) The local authority must give notice of any—

(a) suspension, or

(b) lifting of a suspension,

in accordance with section 60.

(4) A notice under subsection (3)(b) may—20

(a) extend the period within which the work requires to be completed by such period 
as the local authority considers reasonable,

(b) specify particular steps which the local authority requires to be taken in carrying 
out the work required (in addition to or in place of any such steps specified in the 
work notice or in any previous notice under subsection (3)(b)).25

32 Revocation of work notice

(1) The local authority may revoke a work notice if—

(a) the house to which it relates is demolished, or

(b) it considers that the work required by the notice is no longer necessary for the 
purpose for which the notice was served.30

(2) The local authority must give notice of any such revocation in accordance with section 
60.

33 Demolition notices

(1) Where a house is identified in an HRA action plan as a house which the local authority 
considers to be in a state of serious disrepair and ought to be demolished, the local 35

authority may require the owner of the house to demolish it.

(2) A requirement under subsection (1) must be made by serving notice (a “demolition 
notice”) in accordance with section 60.
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(3) The demolition notice must specify—

(a) the reason for the requirement, 

(b) the standard to which the demolition is to be carried out (including any standard to 
which the site of the demolished house must be cleared), and

(c) the period within which the demolition must be carried out.5

(4) The period so specified must be the period beginning with the date from which the 
notice has effect within which the local authority reasonably considers that the 
demolition can be completed (but must not, in any case, be a period of less than 21 
days).

34 Extension of period for completion of work or demolition10

(1) The local authority may, at any time, extend the period within which any—

(a) work required by a work notice, or

(b) demolition required by a demolition notice,

must be completed by such period as it considers reasonable.

(2) But such a period may be extended only where the local authority—15

(a) considers that satisfactory progress has been made in carrying out the work or 
demolition, or

(b) has received a written undertaking from the owner stating that the work or 
demolition will be completed by a later date which the authority considers 
satisfactory.20

(3) The local authority must give notice of any extension in accordance with section 60.

Enforcement by local authority

35 Carrying out of work or demolitions by local authority

(1) If the owner of a house fails to comply with a work notice or a demolition notice, the 
local authority may carry out—25

(a) the work or the demolition required by the notice, and

(b) any other work which, in the course of carrying out work or demolition authorised 
by paragraph (a), the local authority finds to be required for the purposes of—

(i) implementing an HRA action plan in relation to any house identified in it, 
or30

(ii) bringing any house which the local authority considers to be sub-standard 
(whether or not situated in an HRA) into, and keeping it in, a reasonable 
state of repair,

but which it could not reasonably have known to be so required before it served 
the work notice or demolition notice.35

(2) The local authority may not carry out any work authorised by subsection (1)(a) unless—

(a) the period within which the work or demolition requires to be carried out has 
ended, or
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(b) the owner has given notice to the local authority—

(i) of being unable to comply with the work notice or demolition notice 
because of a lack of necessary rights (of access or otherwise) despite 
having taken reasonable steps for the purposes of acquiring those rights, or

(ii) stating that the owner considers that carrying out the work or demolition 5

required is likely to endanger any person.

(3) Before carrying out any work authorised by subsection (1)(b) the local authority must 
give 21 days’ notice of its intention to do so in accordance with section 60.

(4) The requirement to give notice under subsection (3) does not apply if the local authority 
considers—10

(a) that the situation is urgent, or

(b) that it would otherwise be impractical to carry out work authorised by subsection 
(1)(a) before carrying out any work authorised by subsection (1)(b).

36 Carrying out of work by local authority: repairing standard

(1) Where a private rented housing committee notifies the local authority that a landlord—15

(a) is unable to comply with the duty imposed by section 14(1)(b), or

(b) has failed, or is unable, to comply with a repairing standard enforcement order,

the local authority may carry out the work specified in subsection (2).

(2) That work is—

(a) the work needed to bring the house concerned up to the repairing standard or, as 20

the case may be, the work required by the repairing standard enforcement order, 
and

(b) any other work which, in the course of carrying out work required by the order, 
the local authority finds to be required for the purposes of enabling the work 
required by the order to be carried out.25

(3) Before carrying out any work authorised by subsection (1) the local authority must give 
21 days’ notice of its intention to do so to the landlord and the tenant under the tenancy 
to which the order relates.

(4) The requirement to give notice under subsection (3) does not apply if the local authority 
considers—30

(a) that the situation is urgent, or

(b) in the case of work falling within subsection (2)(b), that it would otherwise be 
impractical to carry out any other work in respect of which notice has been given 
under subsection (3) before carrying out the work in question.

37 Evacuation35

(1) Where the local authority—

(a) is required or authorised by or under this Chapter to carry out work in, or to 
demolish, a house, and

(b) considers that doing so is likely to endanger the occupant of any land or premises,
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it must require that occupant to move from the land or premises.

(2) A requirement under subsection (1) must be made by serving a notice on the occupant 
specifying—

(a) by reference to the work or demolition which the local authority is required or 
authorised to carry out, the reason why the occupant is required to move, and5

(b) the period, beginning not less than 14 days after the date on which the notice is 
served, within which the occupant must move.

(3) A requirement under subsection (1) ceases to have effect if—

(a) the sheriff refuses to grant a warrant under section 38(4) in relation to it, or

(b) the work or demolition concerned is completed.10

38 Warrants for ejection

(1) Where an occupant has not complied with a requirement under section 37(1), the local 
authority may, by summary application, apply to the sheriff for a warrant for the ejection 
of the occupant from the land or premises in question.

(2) No such application may be made before the expiry of the period specified in the notice 15

served under section 37(2).

(3) On such an application, the sheriff may require the service of a further notice on the 
occupant.

(4) The sheriff may, if satisfied that the occupant is likely to be endangered by the carrying 
out of the work or demolition concerned, grant a warrant of ejection requiring the 20

occupant to move from the land or premises in question, within such period as the 
sheriff may determine, until the work or demolition is completed.

(5) Such a warrant—

(a) may be made subject to such other conditions (including conditions with respect 
to payment of rent) as the sheriff thinks just and equitable, but25

(b) where a further notice is served under subsection (3), may not require the 
occupant to move before the day which is 14 days after service of that notice.

(6) No such warrant may require a person to move from any living accommodation which is 
that person’s only or main residence unless the sheriff is satisfied that suitable 
alternative living accommodation on reasonable terms will be available to that person.30

(7) The reference in subsection (6) to suitable alternative living accommodation is a 
reference to living accommodation which is suitable for occupation by the resident and 
any other person whose only or main residence would, but for the location of that other 
person’s place of work or of any educational institution which the person attends, be the 
living accommodation concerned.35

(8) The sheriff’s decision on the application is final.

(9) Refusal by the sheriff to grant any warrant sought under this section does not affect the 
validity of the work notice, demolition notice or repairing standard enforcement order in 
relation to which the warrant was sought.
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(10) Nothing in the Rent (Scotland) Act 1984 (c.58) or in Part 2 of the Housing (Scotland) 
Act 1988 (c.43) restricts the power of a local authority to apply for, or the power of the 
sheriff to grant, a warrant under subsection (4).

39 Unlawful occupation etc.

(1) A person commits an offence if the person, knowing that a requirement under section 5

37(1) has effect in relation to any land or premises—

(a) occupies it or them, or

(b) permits such occupation.

(2) A person guilty of an offence under subsection (1) is liable, on summary conviction, to a 
fine not exceeding level 5 on the standard scale or to imprisonment for a term not 10

exceeding 3 months or to both.

(3) It is not an offence under subsection (1)—

(a) for a person to continue to occupy any land or premises which that person 
occupied on the day on which the requirement under section 37(1) is made, or

(b) to permit such a person to continue occupation.15

40 Acquisition of houses to be demolished

(1) Where a local authority is authorised by section 35 to demolish a house the authority 
may, before carrying out the demolition, acquire the house and its site—

(a) by agreement, or

(b) with the authorisation of the Scottish Ministers, compulsorily.20

(2) The Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) applies 
in relation to an acquisition under subsection (1)(b) as if that provision were contained 
in an Act of Parliament in force immediately before the commencement of that Act
(with references in that Act to land being read as references to the house and its site).

41 Sale of materials from demolished houses25

(1) The local authority may sell any material arising from the demolition of a house in 
pursuance of section 35.

(2) The local authority may set off the proceeds of any such sale against any sum 
recoverable under section 57 in relation to the demolition (so far as not otherwise 
recovered).30

(3) If those proceeds exceed the total of any such sums, the local authority must account to 
the owner of the house for the surplus.
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CHAPTER 6

MAINTENANCE

Maintenance orders

42 Maintenance orders

(1) The local authority may by order (a “maintenance order”) require the owner of a house 5

to prepare a plan (a “maintenance plan”) for securing the maintenance of the house to a 
reasonable standard over such period not exceeding 5 years as may be specified in the 
order.

(2) A maintenance order may be made only if the local authority considers—

(a) that any benefit arising from work carried out in pursuance of a work notice or a 10

repairing standard enforcement order has been reduced or lost because of a lack of 
maintenance, or

(b) that the house has not been, or is unlikely to be, maintained to a reasonable 
standard.

(3) A maintenance order must require the owner of the house concerned to submit the 15

maintenance plan, by such date as may be specified in the order, to the local authority 
for approval.

Maintenance plans

43 Maintenance plans

A maintenance plan must—20

(a) specify the maintenance which requires to be carried out over the period during 
which the plan is to apply,

(b) specify—

(i) any steps to be taken for the purposes of carrying out that maintenance 
(including any steps to be taken where anything to be maintained under the 25

plan requires to be repaired or replaced), and

(ii) when any such steps are to be taken, and

(c) set out an estimate of the costs likely to be incurred in implementing the plan.

44 Maintenance plans for two or more houses

(1) A maintenance order may, where any premises consist of two or more houses, require 30

the owners of those houses to prepare jointly a maintenance plan in relation to any part 
of the premises, including any part—

(a) which is owned in common by those owners, or

(b) which those owners are responsible for maintaining by virtue of a real burden or 
otherwise.35

(2) A maintenance plan prepared in pursuance of a maintenance order which relates to two 
or more houses must, in addition to the provision required by section 43, apportion the 
liability of each joint owner in respect of the costs of implementing the plan in such 
manner as the owners of those houses think fit.
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(3) Such a maintenance plan may also—

(a) apportion responsibility for maintaining the houses to which the plan relates in 
such manner as the owners of those houses think fit (or, where the plan is devised 
by a local authority, in such manner as it thinks fit),

(b) require those owners to appoint a person to manage its implementation,5

(c) require those owners to open, and deposit sums into, a maintenance account,

(d) set out the arrangements for operating a maintenance account (including 
arrangements for authorising withdrawals from it and for winding up and closure).

45 Maintenance plans for two or more houses: further provision

(1) A maintenance order which relates to two or more houses may require the maintenance 10

plan to make provision for securing the maintenance of any part of the premises 
concerned which some but not all of the owners required to prepare the plan—

(a) own, or

(b) have a responsibility to maintain by virtue of a real burden or otherwise.

(2) But a maintenance plan prepared in pursuance of such a maintenance order may not—15

(a) require the owner of any house to which the plan relates to do anything in relation 
to any part of the premises concerned which that owner does not own or have a 
responsibility to maintain by virtue of a real burden or otherwise, or

(b) despite section 44(2) and (3)(a), apportion responsibility for maintaining any part 
of the premises concerned or liability for the costs of such maintenance in a way 20

which conflicts with—

(i) any real burdens encumbering the houses concerned,

(ii) the development management scheme in so far as it applies to those houses 
or any decision made under that scheme, or

(iii) the tenement management scheme in so far as it applies to those houses or 25

any decision made under that scheme.

46 Approval of maintenance plans

(1) The local authority may—

(a) approve a maintenance plan submitted to it, with or without modifications,

(b) reject a maintenance plan and—30

(i) make another maintenance order requiring the preparation of another 
maintenance plan, or

(ii) substitute a maintenance plan of its own devising in its place, or

(c) where a maintenance plan is not submitted by the date specified in a maintenance 
order, devise a maintenance plan for the house concerned.35

(2) The local authority may approve a maintenance plan only if it is satisfied—

(a) that the plan complies with section 43 and, if relevant, sections 44(2) and 45(2),
and
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(b) that implementation of the plan will secure the maintenance of the house 
concerned to a reasonable standard,

and the local authority must be satisfied that any maintenance plan it devises complies 
with those provisions and that implementation of it will have that effect.

(3) The local authority may not approve a maintenance plan which relates to three or more 5

houses unless the owners of the majority of those houses have confirmed to the authority 
that they are content with the plan submitted for approval. 

(4) The local authority must serve notice of its decision under subsection (1) in accordance 
with section 60.

(5) A copy of the plan approved (or, as the case may be, devised under paragraph (b)(ii) or 10

(c) of subsection (1)) must be attached to that notice.

(6) The maintenance order to which a decision under subsection (1) relates ceases to have 
effect on the date on which notice of the decision is served on the owner of the house 
concerned.

47 Variation and revocation of maintenance plans15

(1) The local authority may vary a maintenance plan in such manner as it thinks fit—

(a) if satisfied at any time that there has been a change in circumstances which 
justifies such a variation, or

(b) before doing anything under section 49 in relation to the plan.

(2) The local authority may vary a maintenance plan on the application of an owner of any 20

of the houses concerned or of its own accord.

(3) The local authority may revoke a maintenance plan if it is satisfied at any time—

(a) that implementation of the plan is no longer practicable, and

(b) that the plan cannot be varied so as to make implementation practicable.

(4) The local authority must serve notice of any variation or revocation in accordance with 25

section 60.

(5) Where a maintenance plan is varied, a copy of the revised plan must be attached to that 
notice.

48 Implementation of maintenance plans

(1) Where a maintenance plan is approved or devised under section 46, it is for the owner 30

for the time being of the house concerned to secure the implementation of the plan 
during the period for which it has effect.

(2) The local authority may do anything it thinks fit for the purposes of enabling or assisting 
the owner of the house to implement the maintenance plan.

(3) Subsection (2) does not authorise the local authority to pay any sums—35

(a) into a maintenance account otherwise than in accordance with section 50, or

(b) to the owner of the house to which the maintenance plan relates otherwise than by 
grant paid under section 50A.
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49 Enforcement of maintenance plans

(1) Where the local authority considers that the owner of a house which is subject to a 
maintenance plan has failed to—

(a) secure the carrying out of any maintenance required by the maintenance plan, or

(b) do anything else required by the plan,5

the local authority may itself do anything which it considers necessary or expedient for 
the purposes of securing the implementation of the plan.

(2) Subsection (1) does not authorise the local authority to pay any sums—

(a) into a maintenance account otherwise than in accordance with section 50, or

(b) to any owner of a house to which the maintenance plan relates other than by way 10

of a grant paid under section 50A.

Recovery of maintenance costs

50 Power of majority to recover maintenance costs

(1) Subsection (3) applies where—

(a) the owners of two or more houses which form part of the same premises are 15

responsible by virtue of a real burden or otherwise for maintaining any part of 
those premises and—

(i) those owners are required to carry out any such maintenance (whether in 
implementation of a maintenance plan or otherwise), or

(ii) a majority of those owners agree to carry out any such maintenance,20

(b) notice has been served on each owner responsible for that maintenance requiring 
the owner to deposit a sum into a maintenance account representing the 
apportioned share of the estimated costs for which that owner will be liable,

(c) an owner on whom such a notice is served has not complied with such a 
requirement, and25

(d) the local authority is satisfied as to the matters set out in subsection (2).

(2) Those matters are—

(a) that the maintenance proposed is, having regard to the state of repair of the 
premises, reasonable,

(b) that the share of estimated costs apportioned to the owner who has not complied 30

with the requirement does not conflict with any provision about liability for or 
apportionment of costs contained in—

(i) any real burdens encumbering the houses concerned,

(ii) the development management scheme in so far as it applies to those houses 
or any decision made under that scheme, or35

(iii) the tenement management scheme in so far as it applies to those houses or 
any decision made under that scheme, and

(c) that—

(i) the owner who has not complied with the requirement is unable to do so,
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(ii) it is unreasonable to require that owner to deposit the sum in question, or

(iii) that owner cannot, by reasonable inquiry, be identified or found.

(3) Where this subsection applies the local authority may, on the application of any of the 
owners concerned, deposit in the maintenance account a sum representing the share of 
the estimated costs of any owner who has not complied with a requirement to make such 5

a deposit.

(4) Before deciding to make a deposit under subsection (3), the local authority may request 
the owner who has failed to comply to make representations to the authority, by such 
date as the authority may specify, about the owner’s financial circumstances. 

(5) A notice of the type referred to in subsection (1)(b) must set out—10

(a) the maintenance which is to be carried out,

(b) the timetable for carrying out the maintenance, including proposed 
commencement and completion dates,

(c) the date of any requirement or agreement to carry out the maintenance; and, in the 
case of an agreement, the names of those by whom it was agreed,15

(d) the estimated cost of the maintenance,

(e) why the estimate is considered reasonable,

(f) the apportioned share of the estimated costs attributable to each of the owners,

(g) how that apportionment is arrived at,

(h) the location and number of the maintenance account, and20

(i) the date by which the owners are required to deposit the sum representing their 
respective apportioned shares in the maintenance account. 

(7) This section is without prejudice to any other entitlement of the owner of any house to 
recover sums from an owner who has not complied with a requirement set out in a 
notice of the type mentioned in subsection (1)(b).25

(8) The local authority must have regard to any guidance issued by the Scottish Ministers 
about the exercise of its functions under this section.

(9) The Scottish Ministers may vary or revoke any such guidance.

Maintenance accounts

50A Maintenance accounts: grants30

The local authority may pay grants in respect of any expenses incurred in connection 
with the opening, winding up or closure of a maintenance account.

CHAPTER 7

RIGHT TO ADAPT RENTED HOUSES

51 Right to adapt rented houses35

(1) This section applies to any tenancy of a house let for human habitation (other than a 
Scottish secure tenancy or a short Scottish secure tenancy).
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(2) The tenant in a tenancy to which this section applies may carry out any work in the 
house––

(a) which the tenant considers necessary for the purpose of making the house suitable 
for the accommodation, welfare or employment of any disabled person who 
occupies, or intends to occupy, the house as a sole or main residence, or5

(b) in respect of which a grant is payable in accordance with regulations made under 
section 15(1)(a) (grants for improving energy efficiency of houses) of the Social 
Security Act 1990 (c.27).

(3) But a tenant is not entitled to exercise the right set out in subsection (2) without the 
consent of the landlord, which must not be unreasonably withheld.10

(4) An application for consent to carry out work in pursuance of subsection (2) must specify 
the work which the tenant proposes to carry out.

(5) The landlord may, on receipt of such an application—

(a) consent,

(b) consent subject to such reasonable conditions as the landlord may impose, or15

(c) refuse consent, provided that it is not refused unreasonably.

(6) The landlord must, within one month of receipt of such an application, serve notice of 
the landlord’s decision on the applicant.

(7) That notice must—

(a) where the landlord gives consent subject to conditions, set out those conditions 20

and the reasons for imposing them,

(b) where the landlord refuses consent, set out the reason for refusal, and

(c) in either of those cases, explain the procedure for appealing the decision to impose 
conditions or, as the case may be, refuse consent.

(8) Where a landlord fails to comply with subsection (6)—25

(a) the landlord is to be treated as having decided to refuse consent, and

(b) notice of such refusal is to be treated as having been served on the applicant on 
the last day of the period mentioned in that subsection.

(9) The terms of a tenancy, and of any other agreement between the landlord and the tenant 
in any tenancy, are of no effect in so far as they purport to negate or modify the effect of 30

this section.

(10) Nothing in this section entitles a tenant to carry out work for which the consent or other 
approval of any person is required under any other enactment unless that consent or 
approval has been given.

(11) Where it is for the landlord to obtain any such consent or approval, the landlord must, if 35

requested to do so by the tenant, take reasonable steps for the purposes of doing so (and 
may recover any expenses incurred in doing so from the tenant).

(12) But the need for any such consent or approval by any person other than the landlord is 
not, of itself, a reasonable ground on which the landlord may impose any condition 
under subsection (5)(b) or, as the case may be, refuse consent under subsection (5)(c).40
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52 Matters relevant to application to carry out work under section 51

(1) The landlord may, in considering whether it is reasonable to consent to an application to 
carry out work in pursuance of section 51(2)(a) (or whether it is reasonable to impose a 
condition on such a consent), have regard to—

(za) the disabled person’s disability,5

(a) whether the work proposed is necessary for the purpose set out in section 51(2)(a),

(b) the safety of the occupiers of the house or of any other premises,

(c) any costs which the landlord is likely to incur, directly or indirectly, as a result of 
the proposed work,

(d) whether the proposed work is likely—10

(i) to reduce the value of the house or of any other part of any premises of 
which the house forms part, or

(ii) to make the house or any other part of such premises less suitable for 
letting or for sale,

(e) whether, if the proposed work was to be carried out, the house could be reinstated 15

to the condition it was in before it was carried out,

(f) any code of practice issued by the Disability Rights Commission which relates to 
this section or section 51.

(1A) The landlord may, in considering whether it is reasonable to consent to an application to 
carry out work in pursuance of section 51(2)(b) (or whether it is reasonable to impose a 20

condition on such a consent), have regard to the matters mentioned in paragraphs (b) to 
(e) of subsection (1).

(2) A condition imposed under section 51(5)(b) may—

(a) specify the standard to which the work consented to must be carried out,

(b) require the tenant to reinstate the house at the end of the tenancy to the condition 25

it was in before that work was carried out.

(3) The landlord must, in considering whether to impose a condition under section 51(5)(b)
as to the standard to which the proposed work must be carried out, have regard to—

(a) the age and condition of the house, and

(b) the likely cost of complying with the condition.30

(4) It is reasonable for a landlord to refuse to consent to an application to carry out work in 
pursuance of section 51(2), or to impose any condition on such a consent, if the carrying 
out of the proposed work or, as the case may be, failure to comply with that condition, 
would make the landlord susceptible under any enactment or rule of law to any sanction 
or other remedy.35

(5) Subsection (4) applies only where the landlord has taken reasonable steps for the 
purposes of acquiring the right to give consent or, as the case may be, not to impose the 
condition without making the landlord so susceptible.

(6) The landlord may recover from the tenant any expenses incurred by the landlord in 
taking any such reasonable steps (regardless of the landlord’s decision on the tenant’s 40

application).
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52A Amendment to the Housing (Scotland) Act 2001

In Paragraph 8 of schedule 5 to the Housing (Scotland) Act 2001 (asp 10)—

(a) the word “and” which follows paragraph (c) is repealed,

(b) at the end of paragraph (d) insert “and

(e) any code of practice issued by the Disability Rights Commission which 5

relates to this Part.”.

CHAPTER 8

SUPPLEMENTAL PROVISIONS, INCLUDING APPEALS

Supplemental

53 Power of local authority to carry out or arrange work or demolition10

A local authority may carry out, or arrange for the carrying out of, any work or 
demolition which any other person is required or authorised by or under this Part to 
carry out (but only by agreement with, and at the expense of, that other person).

54 Effect of tenant moving from house

(1) Where—15

(a) a person moves from any house for the purposes of enabling any person to carry 
out any work required or authorised by or under this Part (whether in pursuance of 
a requirement under section 37(1) or a warrant under section 38(4) or otherwise), 
and

(b) that person resides in the house under a tenancy or an occupancy arrangement,20

the tenancy or occupancy arrangement, if that person so chooses, is to be taken not to 
have terminated, varied or altered by reason of that person moving.

(2) If a person who has so moved resumes lawful occupation, the same terms apply (except 
so far as otherwise agreed) in respect of that occupation as applied in respect of the 
previous occupation.25

(3) In this section “lawful occupation” means occupation which is not an offence under 
section 39.

55 Obstructions etc.

(1) This section applies if, after receiving notice of the intended action, any person prevents 
or obstructs any other person from doing anything which that other person is by or under 30

this Part required, authorised or entitled to do.

(2) Where this section applies, the sheriff may order the person who prevented or obstructed 
another person to permit that other person to do all things which the other person 
reasonably requires to do for the purposes of—

(a) complying with any requirement imposed by or under this Part, or35

(b) doing anything which that other person is by or under this Part authorised or 
entitled to do.
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(3) Any person who fails to comply with such an order is guilty of an offence and liable on 
summary conviction to a fine not exceeding level 3 on the standard scale.

(4) This section does not apply in relation to rights conferred by Part 7 (except the right 
conferred by section 156(4)(a)).

56 Listed buildings etc.5

(1) This section applies to a building which is—

(a) included in a list of buildings of special architectural or historic interest, being a 
list compiled or approved under section 1 of the Planning (Listed Buildings and 
Conservation Areas) (Scotland) Act 1997 (c.9) (“the 1997 Act”),

(b) subject to a building preservation notice under section 3 of the 1997 Act, or10

(c) one to which section 66 of the 1997 Act (control of demolition in conservation 
areas) applies.

(2) The local authority must, before it carries out any work in, or demolishes, any house 
which is, or which forms part of, a building to which this section applies in pursuance of 
section 35 or 36, consult—15

(a) the Scottish Ministers,

(b) the planning authority (where the planning authority is not the local authority), 
and

(c) such other persons as the local authority thinks fit.

(3) Any authorisation or requirement under this Part to demolish or carry out work in or in 20

relation to a building to which this section applies has effect only in so far as it is not 
inconsistent with any provision of the 1997 Act.

57 Recovery of expenses etc.

(1) The local authority may recover any—

(a) expenses it incurs in carrying out any work authorised by section 35,25

(b) expenses it incurs in pursuance of section 49(1), or

(c) payments made under section 50(3),

from the owner of the house concerned.

(2) The local authority may recover any expenses it incurs in carrying out any work 
authorised by section 36 from the landlord concerned.30

(3) Subsections (1) and (2) entitle the local authority to recover—

(a) any administrative expenses incurred by it in connection with the act to which the 
expenses relate or, as the case may be, with the making of the payment, and

(b) interest, at such reasonable rate as it may determine, from the date when a demand 
for payment is served until the whole amount is paid.35

(4) The local authority may declare any sums recoverable under this section to be payable 
by instalments.

(5) Notice of any such declaration must be served on the person from whom the sums are 
recoverable.
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(6) A local authority is not, despite the generality of subsection (1)(a), entitled to recover 
any expenses incurred in demolishing a house it has acquired under section 40. 

58 Certification

(1) A person who is required to carry out work by—

(a) a work notice, or5

(b) a repairing standard enforcement order,

may apply for certification that the work has been completed.

(2) An application under subsection (1) is to be made—

(a) where it is made in consequence of a work notice, to the local authority, or

(b) where it is made in consequence of a repairing standard enforcement order, to the 10

private rented housing committee which made the order.

(3) Where the work was carried out by the local authority under section 35 or 36, an 
application under this section is not competent unless the applicant has paid any 
expenses demanded by the local authority under section 57 in relation to that work.

(4) The local authority or, as the case may be, the committee must grant the certificate 15

applied for if satisfied that the work required by the notice or order has been completed.

(5) A private rented housing committee may, of their own accord—

(a) inspect any house in respect of which they have made a repairing standard 
enforcement order, and

(b) if they are satisfied that the work required by the order has been completed, certify 20

that the work has been completed,

but the committee may not exercise their power under this subsection unless the period 
within which the order requires the work to be carried out has ended.

59 Registration

(1) Each—25

(a) repairing standard enforcement order,

(b) notice of a decision to vary or revoke a repairing standard enforcement order,

(c) certificate granted by a private rented housing committee under section 58,

(d) maintenance order,

(e) maintenance plan approved, devised or varied under this Part, and30

(f) notice of revocation of a maintenance plan,

must be registered in the appropriate land register.

(2) It is for the private rented housing committee which made the repairing standard 
enforcement order concerned to register documents falling with paragraph (a) to (c) of 
subsection (1).35

(3) It is for the local authority to register documents falling within paragraph (d) to (f) of 
subsection (1).
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(4) The Keeper of the Registers of Scotland is not required to investigate or determine the 
accuracy of any information contained in any document falling within paragraphs (a) to
(f) of subsection (1) which is submitted for registration.

(5) In section 12(3) (exemptions from indemnification by Keeper) of the Land Registration 
(Scotland) Act 1979 (c.33), after paragraph (q) insert—5

“(r) the loss arises in consequence of an inaccuracy in any information 
contained in any document registered in pursuance of section 59(1) of 
the Housing (Scotland) Act 2005 (asp 00).”.

60 Service of documents

(1) The section applies to the following documents—10

(a) work notices,

(b) notices under section 31(3), 32(2) or 34(3),

(c) demolition notices,

(d) notices under section 35(3),

(e) maintenance orders,15

(f) notices of decisions under section 46(1), and

(g) notices of variation or revocation of maintenance plans.

(2) A document to which this section applies must be served on—

(a) the owner and occupier of the house concerned,

(b) any creditor holding a standard security over that house,20

(c) any person who, directly or indirectly, receives rent in respect of that house, and

(d) any other person appearing to the local authority to have an interest in that house,

and the document is to be treated as being served or, as the case may be, made on the 
day on which the document is served on the owner of the house.

(3) Failure to comply with any of paragraphs (b) to (d) of subsection (2) does not invalidate 25

the document concerned if the local authority, after exercising its powers under section 
160(1), is not aware of the existence of the person on whom the document should have 
been served.

61 Date of operation of notices, orders etc.

(1) Unless this section provides otherwise, any order, notice, requirement, application, 30

consent or other document served, submitted, given or made, or any other decision 
made, under this Part has effect from the date on which the document or, as the case 
may be, notice of the document or decision is served.

(2) Subsection (3) applies where a decision to—

(a) make or vary a repairing standard enforcement order,35

(b) serve a work notice or a demolition notice,

(c) make a maintenance order, or

(d) approve, devise, vary or revoke a maintenance plan,
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is appealed under section 62.

(3) Where this subsection applies—

(a) the effect of the decision and of the order, notice, plan, variation or revocation 
made in consequence of it is suspended until the appeal is abandoned or finally 
determined, and5

(b) where the appeal is abandoned or finally determined by confirming the decision, 
the decision and the order, notice, plan, variation or revocation made in 
consequence of it are to be treated as having effect from the day on which the 
appeal is abandoned or so determined.

(4) A— 10

(a) rent relief order, or

(b) revocation of such an order,

has effect from the date set out in subsection (5).

(5) That date is the date which is 28 days after—

(a) the last date on which the decision to make or, as the case may be, revoke the rent 15

relief order may be appealed under section 62, or

(b) where such an appeal is made, the date on which the appeal is abandoned or 
finally determined (by confirming the decision).

(6) A repairing standard enforcement order does not cease to have effect where work 
required by the order would, but for the order, no longer require to be carried out.20

(7) No work may be done or proceedings taken under any order, notice or plan to which 
subsection (2) or (4) applies, and no requirement to register any such order, notice or 
plan has effect, until—

(a) the last date on which the decision to make it may be appealed, or

(b) where such an appeal is made, the date on which the appeal is abandoned or 25

finally determined (by confirming the decision).

(8) References in this section to the date on which an appeal is finally determined are to be 
read as references—

(a) where the sheriff’s determination on the appeal is final, to the date on which the 
sheriff determines the appeal,30

(b) where the sheriff’s determination may be appealed to the sheriff principal—

(i) to the last date on which such an appeal may be made, or

(ii) where such an appeal is made, to the date on which the appeal is abandoned 
or determined by the sheriff principal.

(9) A reference in this section to the last date on which a decision may be appealed is, 35

where that date is in any case changed under section 62(7), to be read as referring to the 
new date only if the change is made before the date on which the right to appeal would 
otherwise expire.
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Appeals

62 Part 1 appeals

(1) Any person aggrieved by a decision by a local authority—

(a) to serve a work notice,

(b) to serve a demolition notice,5

(c) to carry out work in pursuance of—

(i) section 35(1)(b), or

(ii) section 36(1)(b),

other than, in either case, work for which no notice is required,

(d) to demand recovery of any expenses incurred in carrying out work authorised 10

by—

(i) section 35, or

(ii) section 36,

(e) to serve a maintenance order,

(f) to approve or devise a maintenance plan or to vary or revoke such a plan, or15

(g) to refuse to grant a certificate under section 58 in relation to any work required by
a work notice,

may appeal to the sheriff within 21 days of the date specified in subsection (2).

(2) That date is—

(a) in the case of an appeal under paragraph (a), (b), (d) or (e) of subsection (1), the 20

date on which the work notice, demolition notice, demand for recovery of 
expenses or, as the case may be, maintenance order is served on the appellant,

(b) in the case of an appeal under paragraph (c) or (g) of subsection (1), the date on 
which notice of proposed work or, as the case may be, of the decision to refuse to 
grant the certificate is served on the appellant, or25

(c) in the case of an appeal under paragraph (f) of subsection (1), the date on which 
notice of the approval, devising, variation or revocation is served on the appellant.

(3) An appeal under subsection (1) may be made only by a person on whom the relevant 
work notice, notice of proposed work, demand for recovery of expenses, maintenance 
order or, as the case may be, notice of the approval, devising, variation or revocation of 30

a maintenance plan is served under this Act.

(4) A landlord or a tenant aggrieved by a decision by a private rented housing committee—

(a) under section 24(1) (decision on a tenant’s application),

(b) to vary or revoke a repairing standard enforcement order (see section 25),

(c) that a landlord has failed to comply with a repairing standard enforcement order 35

(see section 26(1)), 

(d) to make or not to make a rent relief order (see section 26(2)(b)),

(e) to revoke a rent relief order (see section 27(4)), or
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(f) to grant, or to refuse to grant, a certificate under section 58 in relation to any work 
required by a repairing standard enforcement order,

may appeal to the sheriff within 21 days of being notified of that decision.

(5) A tenant may appeal to the sheriff against a decision by the president of the private 
rented housing panel under section 23(1) within 21 days of being notified of that 5

decision.

(6) A tenant aggrieved by a decision by a landlord—

(a) to impose any condition on a consent to carry out work in pursuance of section 
51(2), or

(b) to refuse to consent to the carrying out of any such work,10

may appeal to the sheriff within 6 months of being notified of that decision.

(7) The sheriff may, on cause shown, hear an appeal after the deadline set by subsection (1), 
(4), (5) or, as the case may be, (6).

63 Part 1 appeals: determination

(1) The sheriff, in determining an appeal under 62(1), may—15

(a) confirm the decision (and any work notice, demolition notice, demand for 
recovery of expenses or maintenance order served, or maintenance plan approved, 
devised or varied, in consequence of it),

(b) quash the decision (and any such notice, demand, order or plan), or 

(c) make such other order as the sheriff thinks just.20

(2) The sheriff may determine an appeal under section 62(4) or (5) by—

(a) confirming the decision (and any order or variation made, or certificate granted, in 
consequence of it),

(b) remitting the decision (together with the sheriff’s reasons for doing so) to the 
president or, as the case may be, the committee for reconsideration, or25

(c) quashing the decision (and any order or variation made, or certificate granted, in 
consequence of it).

(3) The sheriff must, unless the sheriff considers the condition or, as the case may be, 
refusal appealed against to be reasonable, determine an appeal under section 62(6) by 
quashing the decision and directing the landlord to withdraw the condition (or to vary it 30

in such manner as the sheriff may specify) or, as the case may be, to consent to the 
application (with or without such conditions as the sheriff may specify).

(3A) In determining whether a condition or refusal appealed against under section 62(6) is 
reasonable, the sheriff must, where the appeal relates to an application made for the 
purposes of section 51(2)(a), have regard to any code of practice issued by the Disability 35

Rights Commission which relates to section 51 or 52.

(4) The sheriff’s determination on an appeal under section 62 is final (subject to subsection 
(5)).

(5) The sheriff’s determination on an appeal under paragraph (a), (b), (c)(i), (d)(i) or (g) of 
section 62(1) may be appealed to the sheriff principal within 21 days of the sheriff’s 40

determination; and the sheriff principal’s decision on any such appeal is final.
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64 Part 1 appeals: procedure etc.

(1) An appeal under section 62 is to be made by summary application.

(2) No question may be raised on an appeal under section 62(1)(c)(i), (d)(i) or (g) (or on a 
subsequent appeal to the sheriff principal) which might have been raised on an appeal 
against the decision to make the work notice or demolition notice to which the appeal 5

relates.

(3) No question may be raised on an appeal under subsection (1)(c)(ii) or (d)(ii), or 
subsection (4)(d), (e) or (f), of section 62 which might have been raised on an appeal 
against the decision under section 24(1) in consequence of which the repairing standard 
enforcement order to which the appeal relates was made.10

(4) The sheriff may make such order about the expenses of an appeal under section 62 as 
the sheriff thinks fit (and the sheriff principal may make such an order in relation to any 
subsequent appeal).

64A Adaptations: power to change method of appeal

(1) The Scottish Ministers may by regulations—15

(a) disapply section 62(6), and

(b) provide that appeals against landlord’s decisions of the type mentioned in that 
provision may be made to the private rented housing panel instead of to the 
sheriff.

(2) Regulations under subsection (1) may in particular—20

(a) permit the president of the private rented housing panel to refer an appeal against 
such a decision to a private rented housing committee for determination,

(b) require the panel or, as the case may be, the committee determining such an 
appeal to have regard to—

(i) where the appeal relates to an application made for the purposes of section 25

51(2)(a), any code of practice issued by the Disability Rights Commission 
which relates to section 51 or 52, and

(ii) such other matters as may be specified in the regulations,

(c) provide that the determination of the panel or, as the case may be, the committee 
on such an appeal may be appealed to the sheriff,30

(d) make provision about the payment of allowances and expenses in respect of such 
an appeal,

(e) make such further provision about the procedure relating to such an appeal or to 
an appeal to the sheriff of the type mentioned in paragraph (c) as the Scottish 
Ministers think fit.35

CHAPTER 9

INTERPRETATION

65 Sub-standard houses

(1) For the purposes of this Part, a house is sub-standard if it—
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(a) does not meet the tolerable standard,

(b) is in a state of serious disrepair, or

(c) is in need of repair and, if nothing is done to repair it, is likely to—

(i) deteriorate rapidly into a state of serious disrepair, or

(ii) damage any other premises.5

(2) The—

(a) age,

(b) character,

(c) location, and

(d) internal decorative repair,10

of a house are to be ignored when considering whether it is sub-standard.

(3) A house which does not meet the tolerable standard is, for the purposes of this Part, to 
be treated as not being in a reasonable state of repair.

66 Application to non-residential premises

(1) This Part applies in relation to non-residential premises which form part of any building 15

containing a house as it applies in relation to houses; and references in this Part (except 
this section) to a house are to be construed as including reference to such non-residential 
premises.

(2) But nothing in this Part authorises or requires the demolition of, or the carrying out of 
any work in, any non-residential premises unless the demolition or work is necessary for 20

the purposes of—

(a) implementing an HRA action plan in relation to any house identified in the plan
which forms part of the same building,

(b) bringing any house which the local authority considers to be sub-standard 
(whether or not situated in an HRA) which forms part of the same building into, 25

and keeping it in, a reasonable state of repair, or

(c) securing the maintenance of any house which forms part of the same building.

(3) For the purposes of this section, any part of any premises which do not include a house 
are “non-residential premises”.

67 Interpretation of Part 130

(1) In this Part—

“development management scheme” has the same meaning as in the Title 
Conditions (Scotland) Act 2003 (asp 9),

“sanitary defects” includes lack of air space or of ventilation, lack of lighting, 
dampness, absence of adequate and readily accessible water supply or of sanitary 35

arrangements or of other conveniences, and inadequate paving or drainage of 
courts, yards or passages,

“Scottish secure tenancy” and “short Scottish secure tenancy” have the same 
meanings as in the Housing (Scotland) Act 2001 (asp 10),
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“sub-standard”, in relation to a house, has the meaning given in section 65,

“tenement management scheme” has the same meaning as in the Tenements 
(Scotland) Act 2004 (asp 11).

(2) References in this Part to the start of a tenancy are references to the date on which the 
tenant first occupies the house concerned under the tenancy (or, if earlier, the date from 5

which the tenant is entitled to so occupy the house).

PART 2

SCHEME OF ASSISTANCE FOR HOUSING PURPOSES

Provision of assistance for housing purposes

68 Assistance for housing purposes10

(1) A local authority may provide or arrange for the provision of assistance to a person in 
connection with––

(a) the acquisition or sale (or the proposed acquisition or sale) of a house, or

(b) work on any land or in any premises for any of the purposes mentioned in 
subsection (1A).15

(1A) Those purposes are—

(a) provision of one or more houses by the conversion of a house or other premises,

(b) construction of a house,

(c) improvement, repair or maintenance of a house,

(d) bringing any house into, or keeping any house in, a reasonable state of repair,20

(e) adaptation of a house for a disabled person to make it suitable for the 
accommodation, welfare or employment of that person,

(f) reinstatement of any house adapted for the purpose set out in paragraph (e),

(g) provision, in relation to a house, of means of escape from fire and other fire 
precautions.25

(2) Such assistance may, in particular, be in the form of—

(a) the provision of advice, training or other services and facilities,

(b) the provision of information relating to housing,

(c) making available the services of staff of the local authority,

(d) guaranteeing or joining in guaranteeing the payment of the principal of, and 30

interest on, money borrowed by the person (including money borrowed by the 
issue of loan capital) or of interest on share capital issued by the person,

(e) payments in respect of any expenses incurred in connection with the opening of a 
maintenance account,

(f) acquiring, holding, managing and disposing of land or premises,35

(g) grants,

(h) standard loans,

(i) subsidised loans.
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(3) Assistance may be provided on such terms as the authority thinks fit (subject to any 
provision about such terms made by or under this Part).

(3A) Sections 71 to 87, 89 and 90 do not apply to assistance provided under subsection (1)(a).

(4) The Scottish Ministers may by regulations make further provision about the provision of 
assistance under subsection (1).5

(5) Those regulations may, in particular, make provision as to—

(a) the procedure to be followed by local authorities in—

(i) considering whether to provide such assistance, 

(ii) providing or arranging for the provision of such assistance,

(b) the terms which may be imposed under subsection (3) on providing any such 10

assistance (including provision restricting or requiring the imposition of a term). 

(6) In this section, “house for a disabled person” means a house which—

(a) is a disabled person’s residence at the time when assistance is first provided, or

(b) is likely in the opinion of the local authority to become a disabled person’s 
residence within a reasonable period after that time. 15

69 Guidance about availability and amount of assistance

(1) A local authority must prepare and make publicly available a statement of—

(a) the criteria by reference to which it determines whether to provide assistance 
under section 68(1) in particular types of case and the form of the assistance,

(b) the circumstances in which the approved expense relating to assistance provided 20

by way of a grant or loan may be limited in a manner specified in the statement 
(see section 73(5) and (6)),

(c) the rate of interest or the rate or amount of other charges payable on a standard 
loan or on the repayment element of a subsidised loan.

(2) Such a statement may make different provision for different cases.25

(3) The local authority may revise or replace such a statement.

70 When assistance must be provided

(1) A local authority must provide assistance—

(a) under section 68(1)(b) to the owner of a house (or any non-residential premises 
forming part of the same building as a house) in respect of work in the house (or 30

those premises) which the owner is required by a work notice to carry out, and

(b) in connection with work in a house for either of the purposes set out in paragraphs 
(e) and (f) of section 68(1A), where the house is (or is likely to become or, in the 
case of a reinstatement, was) a disabled person’s only or main residence.

(2) Where assistance provided under subsection (1)(b) is in respect of work required for 35

providing a house with one or more of the standard amenities such assistance must be 
provided by way of a grant if—

(a) the house lacks one or more of the standard amenities and, in the opinion of the 
authority, the amenity or amenities to be provided will meet the needs of a 
disabled person, or40
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(b) the house already has the standard amenity in question but, in the opinion of the 
authority, the amenity to be provided is essential to the needs of a disabled person.

(2A) The Scottish Ministers may by regulations make further provision about the type of 
assistance which must be provided under subsection (1)(b).

(2B) Regulations under subsection (2A) may, in particular, specify more circumstances in 5

which such assistance must be provided by way of a grant.

(3) A local authority complies with this section if it invites a person to apply for a grant or 
loan in pursuance of subsection (1) or, as the case may be, a grant in pursuance of 
subsection (2) and the grant or loan is not provided because—

(a) no application is made, 10

(b) the application is not made in accordance with section 71, or

(c) any of the conditions mentioned in section 72(4) (so far as applicable) is not 
satisfied.

(4) The standard amenities are the amenities mentioned in section 86(1)(e), (f) and (fa) of 
the 1987 Act.15

(5) The Scottish Ministers may by order add or remove references in subsection (4) to 
paragraphs of section 86(1) of the 1987 Act.

Grants and loans

71 Grants and loans: applications

(1) A grant or loan may be made only on an application to the local authority.20

(2) The application must contain full particulars of—

(a) the work in question, including plans and specifications of the work,

(b) the land on or premises in which the work is to be, or is being, carried out,

(c) the expenses (including any professional fees) estimated to be incurred in carrying 
out the work, and25

(d) such other matters, including information on the matters mentioned in section 74, 
as may be required by regulations under section 162.

(3) Where the application is for an amount of grant or loan representing a proportion of the 
total expense estimated under subsection (2)(c), the application must specify that 
proportion.30

(4) A local authority may require an applicant to provide, within such reasonable period as 
it may specify, such information as it considers necessary to satisfy itself that the 
information in the application form is accurate.

(5) The authority must disregard any application from an applicant who fails to comply with 
such a requirement.35

72 Determination of applications

(1) Subject to the provisions of this Part, it is for the local authority to decide whether to 
approve an application for a grant or loan.

(2) On approving an application, the local authority must then determine—
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(a) the approved expense in accordance with section 73, and

(b) where the application is for a grant or subsidised loan, the applicant’s contribution 
under section 74.

(3) A local authority may approve an application for a grant or loan only if, in its opinion, 
all of the conditions in subsection (4) (so far as applicable) are satisfied.5

(4) Those conditions are—

(a) that the owners of any land on or premises in which the work is to be, or is being, 
carried out (other than land or premises proposed to be sold or leased under 
section 12(4) of the 1987 Act) have consented in writing to the application and to 
being bound by the conditions mentioned in section 80 (in so far as those 10

conditions apply),

(b) where that work has begun, that there were good reasons for beginning it before 
the application was approved,

(c) that the house or houses to which the application relates will provide suitable 
living accommodation for such period, and conform with such requirements with 15

respect to construction and physical condition and the provision of services and 
amenities, as the authority considers reasonable,

(d) that, if the house or houses to which the application relates form part of any 
premises containing more than one house, the work to be carried out will not 
prevent the improvement of any other house in the premises, and20

(e) that, in the case of an application for a standard loan, the applicant is unable to 
obtain a sufficient loan on fair terms from a commercial lender.

(5) In subsection (4)(e)—

“commercial lender” means a person who—

(a) has permission under Part 4 of or is otherwise authorised under the 25

Financial Services and Markets Act 2000 (c.8) to pay money under a 
contract on terms under which it will be repaid or otherwise to provide
credit, 

(b) is an exempt person within the meaning of that Act in relation to the 
activity mentioned in paragraph (a), or30

(c) holds a licence under Part 3 of the Consumer Credit Act 1974 (c.39) to 
carry on a consumer credit business or consumer hire business or who, by 
virtue of section 21 of that Act, does not require such a licence, and

“fair terms” means terms which, in the opinion of the local authority, are 
reasonable and affordable having regard to the circumstances of the applicant and 35

the interest rates prevailing at the time the loan was applied for. 

(6) Subsection (5)(a) must be read with—

(a) section 22 of the Financial Services and Markets Act 2000,

(b) any relevant order under that section, and

(c) Schedule 2 to that Act.40
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(7) The authority may, as a condition of paying the grant or loan, impose a requirement that 
the work to which the grant or loan relates is completed within such period (being a 
period of not less than 12 months) as the authority may specify or within such further 
period as the authority may allow.

73 The approved expense5

(1) The approved expense, in relation to the work referred to in an application for a grant or 
loan, is the amount of—

(a) the expense of carrying out the work, or

(b) the proportion of that expense (as specified in the application),

which the local authority considers reasonable.10

(2) If, after approving an application for a grant or loan, the authority is satisfied that—

(a) the expense of carrying out the work will exceed the expense estimated in the 
application, and

(b) the increase is due to circumstances beyond the control of the applicant,

the authority may, on receipt of a further estimate, substitute a higher amount as the 15

amount of the approved expense in accordance with subsection (1).

(3) Subsections (1) and (2) are subject to subsections (4) and (5).

(4) The Scottish Ministers may, by order, provide that the approved expense in relation to a 
grant or loan must not, unless they otherwise consent, exceed such amount as may be 
specified in the order.20

(5) In circumstances mentioned in a statement prepared under section 69(1)(b), a local 
authority may limit the amount of the approved expense in relation to a particular grant 
or loan to an amount determined in the manner specified in the statement.

(6) Despite subsection (5), a local authority may not limit the amount of the approved 
expense in relation to an application falling within subsection (7) unless—25

(a) the Scottish Ministers consent to the limitation, or

(b) the approved expense would otherwise exceed the amount specified in an order 
under subsection (4).

(7) An application falls within this subsection if it is made in connection with work in a 
house for either of the purposes set out in paragraphs (e) and (f) of section 68(1A), 30

where the house is (or is likely to become or, in the case of reinstatement, was) a 
disabled person’s only or main residence.

74 Assessment of applicant’s contribution

(1) The Scottish Ministers may by regulations make provision for the assessment, in 
relation to such classes of application for a grant or a subsidised loan as the regulations 35

may specify, of an amount to be treated, for the purposes of this Part, as the applicant’s
contribution towards the approved expense (“the applicant’s contribution”).

(2) Regulations under subsection (1) may provide for the assessment to be by reference to—

(a) the income and other financial circumstances of any of the following—

(i) the applicant, 40
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(ii) the applicant’s spouse or civil partner,

(iii) any person on whom the applicant is dependent or who is dependent on the 
applicant,

(iv) any person who resides or intends to reside with the applicant,

(b) such other criteria as the Scottish Ministers think fit.5

(3) Regulations under subsection (1) may make provision—

(a) for a local authority, with the consent of the Scottish Ministers, to reduce the 
applicant’s contribution by an amount determined by the authority in such cases 
as may be specified in the regulations,

(b) for the delegation of functions conferred by this section.10

75 Applicant’s contribution: review

(1) Where an applicant for a grant or a subsidised loan requests a review of an assessment 
of the applicant’s contribution, the local authority must review the assessment.

(2) A request for a review must be made before the end of the period of 21 days beginning 
with the day on which the notice under section 78(1) was given or such longer period as 15

the authority may allow.

(3) A review under subsection (1) is to be carried out by a person senior to the person who 
made the assessment being reviewed and who had no involvement in the making of the 
assessment.

(4) The authority must notify the applicant of the decision reached on the review.20

(5) There is no right to request a review of a decision reached on review.

76 Amount of grant or loan

(1) The amount of a grant is the greater of—

(a) the approved expense less the applicant’s contribution (if any), or

(b) where subsection (6) applies, the amount determined by virtue of that subsection.25

(2) The amount of a standard loan is the approved expense (unless section 85(1)(b) applies).

(3) The amount of a subsidised loan is the approved expense which is divided into two 
elements—

(a) an interest free element, and

(b) a repayment element.30

(4) The amount of the interest free element is the greater of—

(a) the approved expense less the applicant’s contribution (if any), or

(b) where subsection (6) applies, the amount determined by virtue of that subsection.

(5) The amount of the repayment element is the approved expense less the amount of the 
interest free element.35

(6) In such cases as the Scottish Ministers may specify in regulations, the amount for the 
purposes of subsection (1)(b) and (4)(b) is such percentage of the approved expense as 
may be so specified or such other percentage as a local authority may, with the consent 
of the Scottish Ministers, determine.
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(7) Where the amount of a grant or of the interest free element of a subsidised loan is 
determined by virtue of subsection (6), the grant or subsidised loan is referred to in this 
Part as a “minimum percentage” grant or loan.

77 Terms of loan

(1) A loan may be made on such terms as the local authority thinks fit.5

(2) Those terms may include—

(a) terms as to interest, other charges and repayment,

(b) a requirement that the loan, and any such interest and charges, be secured by a 
standard security over the land on or premises in which the work to which the loan 
relates is carried out.10

(3) But, despite subsection (1)—

(a) no interest or other charge is to be payable in respect of the interest free element 
of a subsidised loan, 

(b) the local authority may not demand repayment of that element of such a loan (or 
any part of it) unless the applicant to whom the loan is paid disposes of an interest 15

in the land or premises, and

(c) the repayment element of such a loan is to be repaid in instalments of such 
amounts and at such times as the authority may determine.

(4) For the purposes of this section, a person is to be treated as disposing of an interest in 
any land or premises if—20

(a) the person disposes of the land or premises (or any part of it or them) by way of 
sale, exchange or gift, or by way of the creation of any right or privilege over that 
interest or by any other way except by way of lease, the grant of a standard 
security or other charge or the creation of a servitude, or

(b) where the person holds an interest as tenant, the person ceases to be entitled to 25

occupy the land or premises as tenant.

78 Notification of decisions

(1) On approving an application for a grant or loan the local authority must notify the 
applicant of—

(a) the approved expense,30

(b) the applicant’s contribution (where it has been assessed under section 74),

(c) the amount of the grant or loan (and, where the grant or loan is a minimum 
percentage grant or loan, a statement of that fact), and

(d) the terms (including, in the case of a loan, terms as to interest and repayment) on 
which the grant or loan is offered.35

(2) Where the applicant is not the owner of the land on or premises in which the work to 
which the application relates is to be, or is being, carried out, the local authority must 
notify the owner of the matters mentioned in subsection (1)(c) and (d).

(3) In relation to a loan the notice must also advise the applicant to obtain independent 
advice from a suitably qualified person on the terms on which the loan is offered.40
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(4) Where an authority—

(a) refuses an application, or

(b) approves an application but fixes as the approved expense in respect of any land 
or premises an amount less than the amount of the expense estimated in the
application or, as the case may be, the proportion of that expense specified in the 5

application in respect of that land or those premises (unless the approved expense 
is the maximum amount which may be fixed by virtue of an order made under 
section 73(4)),

it must notify the applicant of the reasons for its decision.

79 Payment of grants and loans10

(1) A local authority must, if the conditions mentioned in subsection (2) are satisfied, pay a 
grant or loan—

(a) within one month of the date on which, in the authority’s opinion, the house to 
which the grant or loan relates becomes fit for occupation on completion of the 
work to which the grant or loan relates, or15

(b) by instalments during the carrying out of the work and a final instalment within 
one month of that date.

(2) Those conditions are—

(a) that the work has been carried out to the satisfaction of the authority, and

(b) in the case of a loan to be secured by a standard security, that the security has 20

been registered in the appropriate land register.

(3) Where payment of a loan is by instalments, subsection (2)(b) applies to payment of the 
first instalment.

(4) The payment of an instalment is conditional on the part of the work which the authority 
considers will entitle the applicant to payment of the instalment having been carried out 25

to the satisfaction of the authority.

(5) The aggregate of instalments of a grant paid before the completion of the work must not 
at any time exceed the sum calculated using the following formula— 

G
–– × W30

A

where—

G is the amount of the grant,

A is the approved expense, and

W is the amount of the approved expense referable to the work carried out up to 35

that time.

(6) Subsection (7) applies where—

(a) an instalment of a grant or loan is paid before completion of the work, and

(b) the work is not completed within 12 months of the date of payment.
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(7) Where this subsection applies, the applicant to whom the instalment is paid must, if the 
authority so requires, repay to the authority the instalment and any subsequent 
instalments together with interest from the date on which each instalment was paid at 
such rate as the authority may determine.

Grants and loans: conditions5

80 Conditions applicable on completion of work

(1) Conditions A to D apply for the period mentioned in subsection (3) with respect to any 
land on or premises in which work to which an approved grant or loan relates is carried 
out.

(2) But conditions A and B do not apply where the work is carried out on land or in any 10

premises which is not a house (unless that land is or, as the case may be, those premises
are converted by the work into a house).

(3) That period is the period—

(a) beginning with the date on which the work is completed (which cannot be before 
the house to which the grant or loan relates becomes, in the authority’s opinion, fit 15

for occupation), and

(b) ending—

(i) in the case of a grant, 10 years after that date, 

(ii) in the case of a subsidised loan, 10 years after that date or on the date on 
which the repayment element of the loan and any interest or other charge 20

on it is repaid in full, whichever is the later,

(iii) in the case of a standard loan, on the date on which the loan and any 
interest or other charge on it is repaid in full.

(4) Condition A is that the house must be used as a private dwelling; but that does not 
prevent the use of part of the house as a shop or office or for business, trade or 25

professional purposes.

(5) Condition B is that the house must not be occupied by the owner or a member of the 
owner’s family (within the meaning of section 83 of the 1987 Act) except as that 
person’s only or main residence.

(6) Condition C is that the owner of the land or premises must take all practicable steps to 30

keep it in a good state of repair.

(7) Condition D is that the owner of the land or premises must, if required to do so by the 
local authority, certify that the conditions A to C are, in so far as they apply, being 
observed.

81 Registration of conditions35

(1) On paying a grant or loan or, in the case of a grant or loan payable by instalments, the 
final instalment, the local authority must register notice of that fact in the appropriate 
land register.

(2) Subsection (1) does not apply where the applicant for the grant or loan was a tenant-at-
will (within the meaning of section 20(8) of the Land Registration (Scotland) Act 1979 40

(c.33)) unless the applicant has, since applying, acquired the landlord’s interest in the 
tenancy.
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(3) But in that case the local authority must keep a written record.

(4) A notice under subsection (1) and a written record under subsection (3) must specify—

(a) the conditions mentioned in section 80 which apply with respect to the land or 
premises,

(b) the period for which they are to be complied with, and5

(c) the provisions of section 83 under which, if the conditions are breached, the owner 
becomes liable to repay the amount repayable by virtue of that section.

(5) The applicant to whom the grant or loan is paid must pay to the local authority the 
amount of the expenses of registering the notice under subsection (1).

82 Discharge of conditions10

(1) At any time when the conditions mentioned in section 80 require to be complied with in 
relation to any land or premises, the owner or a creditor in a standard security with a 
right to sell may pay to the local authority the sum which would be payable by virtue of 
section 83 in the event of a breach of those conditions.

(2) The reference in subsection (1) to a “right to sell” is a reference to the right of the 15

creditor to sell the land or premises under—

(a) section 20(2) or 23(2) of the Conveyancing and Feudal Reform (Scotland) Act 
1970 (c.35), or

(b) a warrant granted under section 24(1) of that Act.

(3) On the making of the payment observance of those conditions ceases to be required.20

(4) Where, following a breach of any of those conditions, the local authority demands 
payment under section 83(1), observance of the conditions mentioned in section 80
ceases to be required.

(5) On the making of a payment referred to in subsection (3) or a demand for payment 
referred to in subsection (4) the authority must—25

(a) if a notice was registered under subsection (1) of section 81, register a further 
notice in the appropriate land register,

(b) if a written record was kept under subsection (3) of that section, amend that 
record,

specifying that observance of the conditions is no longer required.30

(6) The owner for the time being of the land or premises must pay to the local authority the 
amount of the expenses of registering the notice under subsection (5).

(7) A sum paid under subsection (1) by a creditor in a standard security forms part of the 
sum secured by the standard security.

83 Breach of conditions of grant or loan35

(1) In the event of a breach of any of the conditions mentioned in section 80 which apply to 
any land or premises, the local authority must, subject to subsections (2) to (4), demand 
from the owner for the time being of the land or premises payment of the sums specified 
in section 84.
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(2) If the authority is satisfied that the breach of any condition can be remedied it may, with 
the consent of the Scottish Ministers and subject to any conditions imposed by them, 
suspend the operation of subsection (1) for such period as they consider necessary to 
enable the breach to be remedied.

(3) If the breach is remedied within that period the authority may direct that the breach is to 5

be disregarded for the purposes of this section.

(4) If the authority—

(a) considers that the breach cannot be remedied, but

(b) is satisfied that it was not due to the act, default or connivance of the owner for 
the time being of the land or premises,10

it may, with the consent of the Scottish Ministers and subject to any conditions approved 
by them, direct that the breach is to be disregarded for the purposes of this section.

(5) On the application of the authority the sheriff within whose jurisdiction the land is, or 
premises are, situated may, whether or not any other relief is claimed, grant an interdict 
restraining a breach or apprehended breach of any of those conditions.15

84 Calculation of amount to be paid on breach of conditions

(1) In the case of a grant, the sums mentioned in section 83(1) are—

(a) the whole amount of the grant in relation to the work in question, and

(b) interest on the grant accruing from the date of its payment or, where it was paid by 
instalments, from the date of payment of the final instalment to the date on which 20

the amount mentioned in paragraph (a) is paid.

(2) In the case of a standard loan, those sums are—

(a) the whole amount of the loan in relation to the work in question, and

(b) any interest or other charge on the loan which has accrued to the date on which 
the amount mentioned in paragraph (a) is paid and which remains outstanding on 25

that date.

(3) In the case of a subsidised loan, those sums are—

(a) the whole amount of—

(i) the repayment element, and

(ii) the interest free element,30

of the loan in relation to the work in question,

(b) any interest or other charge on the repayment element which has accrued to the 
date on which the amount mentioned in paragraph (a)(i) is paid and which remains 
outstanding on that date, and

(c) any interest or other charge on the interest free element, for which the applicant 35

would have been liable had that element been treated as forming part of the 
repayment element and which would have accrued to the date on which the 
amount mentioned in paragraph (a)(ii) is paid. 

(4) The reference to “interest” in subsection (1)(b) is to compound interest at such 
reasonable rate as the local authority determines and with yearly rests.40
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Miscellaneous and supplementary

85 Limitation on further grant and loan applications

(1) Where an application for a grant or subsidised loan has been approved in respect of any 
work—

(a) a local authority must not approve a further grant or, as the case may be, 5

subsidised loan in respect of the same work, but

(b) where an application for a grant has been approved, a local authority may approve 
an application for a standard loan in respect of the same work for an amount not 
exceeding the amount of the approved expense less the amount of the grant.

(2) Where an application for a grant or a subsidised loan has been approved in respect of 10

any work, the local authority must not, within the period of 10 years beginning with the 
date on which the application was approved, approve a further application for a grant or 
subsidised loan in respect of the land or premises in which the work is carried out unless 
it is satisfied that at least one of the conditions set out in subsection (3) applies.

(3) Those conditions are—15

(a) that the need for the work to which the further application relates was not 
reasonably foreseeable when the original application was approved,

(b) that it would not have been reasonably practicable to carry out that work at the 
same time as the work to which the original application related,

(c) that the work to which the further application relates was not considered by the 20

authority to be eligible for a grant or subsidised loan when the original application 
was approved,

(d) the application is made in response to an invitation made by the authority to the 
applicant under section 87(1).

86 Grant and loan applications: offences25

(1) A person who—

(a) knowingly or recklessly makes a statement—

(i) in an application for a grant or loan, or

(ii) in response to a requirement made under section 71(4),

which is false in a material particular, or30

(b) fails, without reasonable excuse, to notify the local authority, as soon as 
reasonably practicable, of any change of circumstances which—

(i) occurs prior to notification of the authority’s decision on an application for 
a grant or loan being given to that person, and

(ii) that person could reasonably be expected to regard as material to the 35

application, 

is guilty of an offence.

(2) A person guilty of an offence under this section is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale.
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87 Work to improve energy efficiency and safety

(1) Where—

(a) an application for a grant or loan has been made in respect of work in any 
premises, and

(b) the local authority considers that those premises will, on completion of that5

work—

(i) where the premises are a house, meet the tolerable standard, and

(ii) in any case, be in a reasonable state of repair (disregarding the state of 
internal decorative repair) having regard to the age, character and locality 
of the premises,10

the local authority may invite an application (or, as the case may be, a further 
application) for a grant or subsidised loan in respect of any work in those premises of 
the type specified in subsection (2).

(2) The work in respect of which such an invitation may be made is—

(a) in the case of a house—15

(i) replacement of unsafe electrical wiring,

(ii) installation of mains-powered smoke detectors,

(iii) provision of adequate thermal insulation, and

(b) in the case of any premises any part of which is owned in common, installation 
of—20

(i) a fire-resistant door at the entry to each place forming part of those 
premises which is, or which is capable of being, occupied separately,

(ii) a main door entry-phone system.

88 Local authority payments to not for profit lenders

(1) A local authority may make payments to a designated lender for the purposes of 25

enabling or assisting the lender to lend sums to individuals to assist them with—

(a) the acquisition or sale (or the proposed acquisition or sale) of a house, or

(b) work on any land or any premises for any of the purposes mentioned in section 
68(1A).

(2) A “designated lender” is an organisation which—30

(a) carries on a business providing such assistance, and

(b) does not carry on that business for profit.

(3) Payments made under subsection (1) may be subject to such terms as the authority 
thinks fit.

(3A) Those terms may include—35

(a) terms as to repayment,

(b) terms restricting the terms on which the designated lender lends sums to 
individuals.

(4) The Scottish Ministers may, by regulations— 
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(a) amend the definition of “designated lender” in subsection (2),

(b) make provision as to the terms which may be imposed under subsection (3)
(including provision restricting or requiring the imposition of a term).

Special cases

89 Tenants5

A tenant is not eligible for a grant or loan unless the work to which the grant or loan 
relates—

(a) has, for the period of 2 years preceding the tenant’s application, been the tenant’s 
responsibility under the tenancy,

(b) is for either of the purposes set out in paragraphs (e) and (f) of section 68(1A), or10

(c) is required as a matter of urgency for the health, safety or security of the 
occupants of a house, including, in particular, work to—

(i) repair a house,

(ii) provide means of escape from fire or other fire precautions.

90 Application to agricultural tenants etc.15

(1) For the purposes of this Part, where the condition in subsection (2) is satisfied, a tenant, 
crofter, landholder or statutory small tenant is deemed to be the owner of any land or 
premises on the person’s farm, croft or holding.

(2) That condition is that, on the termination of the tenancy, the person would be entitled to 
compensation for the work to which the grant or loan relates under the Agricultural 20

Holdings (Scotland) Act 1991 (c.55), the Agricultural Holdings (Scotland) Act 2003 
(asp 11), the Crofters (Scotland) Act 1993 (c.44) or the Small Landholders (Scotland) 
Acts 1886 to 1931 as for an improvement.

(3) Where by virtue of subsection (1) a grant or subsidised loan is made to a crofter, a 
landholder or a statutory small tenant in respect of work in relation to land or premises25

on the person’s farm, croft or holding, the local authority must intimate to the landlord 
of the croft or holding that the grant or loan has been made, and the amount.

(4) Subsection (5) applies where—

(a) compensation becomes payable as for an improvement under the Crofters 
(Scotland) Act 1993 (c.44) or the Small Landholders (Scotland) Acts 1886 to 30

1931 in respect of a house, or for work carried out in relation to a house, provided 
on a farm, croft or holding, and

(b) under section 80, conditions must at that time be observed with respect to the 
house otherwise than by its landlord.

(5) The amount specified in subsection (6) is to be deducted from the amount of 35

compensation which would be payable but for this subsection.

(6) That amount is—

(a) where a grant was made in relation to the house, so much of the value of the house 
or work as is attributable to the grant, or

(b) where a subsidised loan was made in relation to the house, so much of the value of 40

the house or work as is attributable to the interest free element of that loan. 

545



50 Housing (Scotland) Bill
Part 2—Scheme of assistance for housing purposes

(7) The landlord of a farm, croft or holding on which there is land or premises with respect 
to which conditions under section 80 must for the time being be complied with is not 
entitled to receive any sum by way of rent or otherwise in respect of so much of the 
value of the house or work as is attributable to the grant or subsidised loan.

Supplementary5

91 Directions and guidance

(1) The Scottish Ministers may give directions to local authorities in relation to the 
provision of assistance under this Part.

(2) Directions under subsection (1) may, in particular, with a view to preventing the 
duplication of the making of grants or loans in respect of the same work, make provision 10

as to the circumstances in which local authorities—

(a) may or may not exercise their powers, or

(b) are or are not to perform their duties,

under this Part.

(3) A direction under subsection (1) may be—15

(a) given to a particular authority or to authorities generally,

(b) varied or revoked.

(3A) A direction under subsection (1) may not relate to the provision of assistance to a 
particular person or in relation to particular premises.

(4) In exercising its functions under this Part, a local authority must have regard to any 20

guidance issued by the Scottish Ministers.

(5) Before issuing any such guidance the Scottish Ministers must consult—

(a) such bodies representing local authorities, and

(b) such other persons,

as they think fit.25

(6) The Scottish Ministers may vary or revoke any such guidance.

92 Local authority powers for improvement of amenity of an area

(1) For the purpose of improving the amenity of a predominantly residential locality in its 
area, a local authority may—

(a) carry out any work on any land or in any premises owned by it,30

(b) assist (whether by grants or loans or otherwise) in the carrying out of work on any 
land or in any premises not owned by it,

(c) with the agreement of the owner of any land or premises carry out or arrange for 
the carrying out of work on that land or in those premises at the expense of the 
owner, of the authority or of both,35

(d) acquire any land or premises—

(i) by agreement, or

(ii) with the authorisation of the Scottish Ministers, compulsorily.
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(2) The Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) applies 
in relation to an acquisition under subsection (1)(d)(ii) as if that provision were 
contained in an Act of Parliament in force immediately before the commencement of 
that Act (with references in that Act to land being read, in the case of an acquisition of
premises, as references to those premises).5

(3) Assistance may be provided under subsection (1)(b) on such terms as the local authority 
thinks fit.

(4) This section does not apply in relation to—

(a) any house, or

(b) any part of any premises which is a building which is, or which is capable of 10

being, occupied.

93 Application of this Part to the Scottish Ministers

Any power of a local authority to make grants or loans (including the powers to make 
payments under section 88(1) and to provide assistance under section 92(1)(b)), and any 
function of a local authority in relation to the making of grants or loans, under this Part 15

is exercisable by the Scottish Ministers as it is by the local authority.

94 Interpretation of Part 2

(1) In this Part—

“applicant’s contribution” means an amount assessed under section 74,

“approved expense” has the meaning given in section 73,20

“interest free element” means an amount determined under section 76(4), 

“minimum percentage grant” and “minimum percentage loan” have the meanings 
given in section 76(7),

“repayment element” means an amount determined under section 76(5),

“standard loan” means a loan made under this Part which is not a subsidised loan,25

“subsidised loan” means a loan made under this Part which is divided into two 
elements in accordance with section 76(3). 

(2) In this Part—

(a) references to grants or loans (excluding the reference in section 92(1)(b)) are to 
grants or loans provided under section 68(1), and30

(b) references to the applicant for a grant or loan are to be read, in relation to any time 
after an applicant dies, as references to the applicant’s executor.
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PART 3

PROVISION OF INFORMATION ON SALE OF HOUSE

Duty to have or provide information about houses on the market

95 Duty to have information about a house which is on the market

A person who is responsible for marketing a house which is on the market must possess 5

the prescribed documents in relation to the house.

96 Duty to provide information to potential buyer

(1) A person who is responsible for marketing a house which is on the market must comply 
with any request by a potential buyer for a copy of any or all of the prescribed 
documents in relation to the house.10

(2) Such a request must be complied with within such period as the Scottish Ministers may 
by regulations specify (“the permitted period”).

(3) The duty under subsection (1) does not apply if the person responsible for marketing the 
house reasonably believes that the person making the request—

(a) is unlikely to have sufficient means to buy the house in question,15

(b) is not genuinely interested in buying the house, or

(c) is not a person to whom the seller is likely to be prepared to sell the house.

(4) Nothing in subsection (3) authorises the doing of anything which is an unlawful act of 
discrimination.

(5) Subsection (3) does not apply if the person responsible for marketing the house knows 20

or suspects that the person making the request is an officer of an enforcement authority.

(6) The person responsible for marketing the house may charge a sum not exceeding the 
reasonable cost of making and, if requested, sending a paper copy of any prescribed 
documents requested under subsection (1).

(7) If the person responsible for marketing the house ceases to be so responsible before the 25

end of the permitted period (whether because the house has been sold, taken off the 
market or for any other reason), that person ceases to be under any duty to comply with 
a request made under subsection (1).

(8) A person does not comply with the duty under subsection (1) by providing a copy in 
electronic form unless the potential buyer consents in writing to receiving it in that form.30

97 Imposition of conditions on provision of information

(1) A potential buyer who has made a request to which section 96(1) applies may be 
required to comply with either or both of the following conditions before a copy is 
provided.

(2) The potential buyer may be required to pay a charge authorised by section 96(6).35

(3) The potential buyer may be required to accept any terms specified in writing which—

(a) are proposed by the seller or in pursuance of the seller’s instructions, and

(b) relate to the use or disclosure of the copy (or any information contained in or 
derived from it).
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(4) A condition is effective only if it is notified to the potential buyer before the end of the 
permitted period.

(5) Where the potential buyer has been so notified of either or both of the conditions 
authorised by this section, the permitted period for the purposes of section 96(2) is to
run afresh beginning with—5

(a) where one condition only is involved, the day on which the potential buyer 
complies with it by making the payment demanded or, as the case may be, 
accepting the terms proposed (or such other terms as may be agreed between the 
seller and the potential buyer in substitution for those proposed), or

(b) where both conditions are involved, the day on which the potential buyer complies 10

with them or, where each condition is complied with on a different day, the later 
of those days.

98 Other duties of person acting as agent for seller

(1) This section applies to a person acting as agent for the seller of a house where—

(a) the house is not on the market, or 15

(b) the house is on the market but the person so acting is not responsible for 
marketing the house.

(2) A person to whom this section applies must possess the prescribed documents in relation 
to a house when any qualifying action is taken by or on behalf of that person.

(3) In subsection (2) “qualifying action” means action taken with the intention of marketing 20

the house which—

(a) communicates to any person the fact that the house is or may become available for 
sale, but 

(b) does not put the house on the market.

99 Acting as agent25

(1) A person acts as agent for the seller of a house if the person does anything in the course 
of a business in pursuance of marketing instructions from the seller.

(2) In subsection (1) “marketing instructions” means instructions to carry out any activities 
with a view to—

(a) effecting the introduction to the seller of a person wishing to buy the house, or30

(b) selling the house by auction.

100 Duty to ensure authenticity of documents held under section 95 or 98

(1) This section applies to a person who is subject to the duty in section 95 or 98(2).

(2) Where such a person—

(a) provides a potential buyer with, or35

(b) allows a potential buyer to inspect,

a copy of a prescribed document (or a part of such a document), that person must ensure 
that the copy is authentic.
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Prescribed documents

101 Information to be held or provided to potential buyers

(1) The Scottish Ministers may by regulations—

(a) prescribe documents for the purposes of section 95, 96(1) or 98(2), and

(b) make such further provision about those documents as they think fit.5

(2) A document may be prescribed under subsection (1) only if the Scottish Ministers 
consider that it discloses information about—

(a) the physical condition of a house (including any characteristics or features of the 
house),

(b) the value of a house, or10

(c) any other matter connected with a house, or the sale of a house, that would be of 
interest to potential buyers.

(3) Regulations under subsection (1) may, in particular, make provision—

(a) about the form of, and the information to be included in, or excluded from, a 
prescribed document,15

(b) requiring that a prescribed document be prepared by a person of a description 
specified in the regulations,

(c) requiring that the date to which information in a prescribed document relates is no 
earlier than the beginning of such period as the regulations may specify before the 
date on which the house was put on the market,20

(d) requiring that a prescribed document is to be valid for such period of time, or is to 
be invalidated in such circumstances, as the regulations may specify.

(4) Regulations under subsection (1) may also make provision for and in connection with 
the registration of prescribed documents and may, in particular, make provision—

(a) for a register of prescribed documents to be kept by the Scottish Ministers or such 25

other person as the regulations may specify (or for the keeping of 2 or more such 
registers),

(b) authorising the Scottish Ministers to make payments or to give other assistance in 
connection with the creation, administration or operation of such a register,

(c) requiring persons of such type as may be so specified to register prescribed 30

documents in such circumstances as may be so specified,

(d) about the circumstances and manner in which, and the purposes for which, 
information contained in such a register may be inspected, copied or otherwise 
obtained,

(e) setting the amount, or the maximum amount, of any fee which may be charged in 35

connection with registering documents or with inspecting or obtaining information 
contained in such a register,

(f) for enforcement by enforcement authorities of any requirement to register 
prescribed documents.
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Exceptions from duty

102 Exceptions from duty to have or provide information

The Scottish Ministers may by regulations—

(a) exempt persons of such description as the regulations may specify from any of the 
duties in section 95, 96(1) or 98(2),5

(b) specify periods of time during which or circumstances under which—

(i) a person need not possess any prescribed document under section 95 or 
section 98(2), or

(ii) a person need not comply with a request under section 96(1),

(c) set out such other exceptions to the duties mentioned in paragraph (a) as may be 10

so specified.

Responsibility for marketing houses

103 Responsibility for marketing: general

(1) Only the seller or a person acting as agent for the seller may be responsible for 
marketing the house.15

(2) A seller is not so responsible if any person is acting as agent for the seller.

(3) But a seller who—

(a) is not responsible because of subsection (2), and

(b) reasonably believes that the person acting as agent for the seller possesses the 
prescribed documents,20

must take reasonable steps to inform a potential buyer that a request under section 96(1)
should be made to the person acting as agent.

(4) A person may be responsible for marketing the house on more than one occasion.

104 Responsibility of person acting as agent

(1) A person acting as agent becomes responsible for marketing the house when action 25

taken by or on behalf of that person results in the house being on the market.

(2) That responsibility ceases when—

(a) the house is sold or taken off the market, or

(b) each of the conditions in subsection (3) is satisfied.

(3) Those conditions are that—30

(a) the contract between the person acting as agent and the seller is terminated 
(whether by withdrawal of marketing instructions or otherwise),

(b) the person acting as agent has ceased to take any action which makes public the 
fact that the house is on the market, and

(c) any such action being taken on behalf of the person acting as agent has ceased.35
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105 Responsibility of seller

(1) A seller becomes responsible for marketing the house when action taken by or on behalf 
of the seller results in the house being on the market.

(2) That responsibility ceases when—

(a) the house is sold or taken off the market, or5

(b) the conditions in subsection (3) are satisfied.

(3) Those conditions are that—

(a) the seller has ceased to take any action which makes public the fact that the house 
is on the market, and

(b) any such action being taken on behalf of the seller has ceased.10

(4) In this section references to action taken on behalf of the seller exclude action taken by 
or on behalf of a person acting as the seller’s agent.

Enforcement

106 Enforcement authorities

(1) Every local weights and measures authority is an enforcement authority for the purposes 15

of this Part.

(2) It is the duty of each enforcement authority to enforce this Part in their area.

107 Power to require production of prescribed documents 

(1) An authorised officer of an enforcement authority may require a person who appears to 
the officer to be or to have been subject to the duty under section 95, 96(1) or 98(2) in 20

relation to a house to produce for inspection a copy of any prescribed document in 
relation to the house.

(2) The power conferred by subsection (1) includes power—

(a) to require the production in a legible documentary form of any document which is 
held in electronic form, and25

(b) to take copies of any document produced for inspection.

(3) A requirement under this section may not be made more than 6 months after the last day 
on which the person concerned appeared to the officer to be subject to the duty under 
section 95, 96(1) or 98(2) in relation to the house.

(4) A person subject to a requirement under this section must comply with it within the 30

period of 7 days beginning with the day after that on which it is made.

(5) But a person need not comply with the requirement if the person has a reasonable 
excuse for not complying with it.

108 Penalty charge notices

(1) An authorised officer of an enforcement authority may, if the officer believes that a 35

person has breached any duty under section 95, 96(1), 98(2) or 100(2), give a penalty 
charge notice to that person.
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(2) A penalty charge notice may not be given after the end of the period of 6 months 
beginning with the day on which it appeared to the officer that the duty was breached.

(3) Schedule 3 (which makes further provision about penalty charge notices) has effect.

(4) The Scottish Ministers may by regulations make further provision about penalty charge 
notices or any other notice mentioned in schedule 3.5

(5) Such regulations may, in particular, include provision prescribing—

(a) the form of penalty charge notices or any other notice mentioned in that schedule,

(b) circumstances in which penalty charge notices may not be given,

(c) the methods by which penalty charge notices or any other notice must be given,

(d) the method or methods by which penalty charges may be paid.10

109 Offences relating to enforcement officers

(1) A person who obstructs an authorised officer of an enforcement authority acting in 
pursuance of section 107 is guilty of an offence.

(2) A person who, not being an authorised officer of an enforcement authority, purports to 
act as such in pursuance of section 107 or 108 is guilty of an offence.15

(3) A person guilty of an offence under this section is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale.

Duty to provide information to tenant exercising right to purchase

110 Information for tenants exercising right to purchase

(1) The 1987 Act is amended as follows.20

(2) In subsection (2) of section 63 (application to purchase and offer to sell)—

(a) the word “and” immediately preceding paragraph (e) is repealed, and

(b) after that paragraph, insert—

“; and

(f) information prescribed under section 63A.”.25

(3) After section 63 insert—

“63A Information to be prescribed

(1) The Scottish Ministers may by regulations made by statutory instrument—

(a) prescribe information for the purpose of paragraph (f) of section 63(2); 
and30

(b) make such further provision about that information as they think fit.

(2) Information prescribed under subsection (1) may include information which—

(a) provides a reasonable estimate of any costs of maintaining the house and 
any common parts;

(b) states how long—35

(i) any common parts;

(ii) any fixtures and fittings; or
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(iii) any items in, forming part of or relating to the house as may be 
prescribed by the regulations,

are expected to last, including a reasonable estimate of the cost of 
replacing each of the things to which the information relates; and

(c) relates to any other matters which may be of interest to a tenant who has 5

served an application to purchase.

(2A) Regulations made under subsection (1) may, in particular, specify 
circumstances in which an offer to sell need not contain prescribed information 
unless the tenant pays, or undertakes to pay, to the landlord such sum as may 
be specified in the regulations.10

(3) In this section “common parts” means any—

(a) part of the house;

(b) part of any building of which the house forms part; or

(c) other property,

which the tenant, as owner of the house, would own in common with others or 15

would have an obligation in common with others to maintain.

(4) Regulations may not be made under subsection (1) unless a draft of the 
statutory instrument containing the regulations has been laid before and 
approved by resolution of the Scottish Parliament.”.

Supplementary20

111 Grants for development of proposals

(1) The Scottish Ministers may make grants towards expenditure incurred by any person in 
connection with the development of proposals for any provision to be made by 
regulations under section 101(1).

(2) A grant under this section may be made on conditions, which may include (among other 25

things)—

(a) conditions as to the purposes for which the grant or any part of it may be used,

(b) conditions requiring the repayment of the grant or any part of it in such 
circumstances as may be specified in the conditions.

112 Disapplication for houses not available with vacant possession30

(1) The duties under sections 95, 96, 98 and 100 apply in relation to a house only when it is 
available for sale with vacant possession.

(2) For the purposes of this Part, a house being marketed is presumed to be available with 
vacant possession unless the contrary appears from the manner in which the house is 
being marketed.35

113 Application of Part to sub-divided buildings

(1) This section applies where—

(a) two or more houses in a sub-divided building are marketed for sale as a single 
property, and 
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(b) any one or more of those houses—

(i) is not available for sale separately from the others, but

(ii) is available with vacant possession.

(2) The provisions of this Part (but not section 112) apply to the house mentioned in 
subsection (1)(a) as if it were a single house.5

(3) Subsection (2) does not affect the application of this Part to any of those houses which 
are available for sale as a separate house.

(4) In this section “sub-divided building” means a building originally constructed or 
adapted for use as a single dwelling which has been divided (on one or more occasions) 
into separate houses.10

114 Notification of breach of duty

(1) An enforcement authority may notify—

(a) the Office of Fair Trading,

(b) any other person or body having an interest,

of any breach of duty under this Part appearing to the authority to have been committed 15

by a person acting as agent for the seller of a house.

(2) An enforcement authority must notify the Office of Fair Trading of—

(a) any penalty charge notice given by an officer of the authority under section 108,

(b) any notice given by the authority confirming or withdrawing a penalty charge 
notice, and20

(c) the result of any appeal from the confirmation of a penalty charge notice.

115 Possession of documents

(1) For the purposes of this Part, “possession” includes civil possession; and “possess” and 
“possesses” are to be construed accordingly.

(2) A document held in electronic form is to be treated for the purposes of this Part as being 25

in a person’s possession if the person is readily able (using equipment available to that 
person)—

(a) to view the document in a form that is legible, and

(b) to produce copies of it in a legible documentary form.

116 Meaning of “on the market”, “sale” and related expressions30

(1) In this Part references to “the market” are to the market for houses in Scotland.

(2) A house is on the market when the fact that it is or may become available for sale is, 
with a view to marketing the house, made public in Scotland by or on behalf of the 
seller.

(3) A house is to be regarded as remaining on the market until it is sold or taken off the 35

market.

(4) A fact is made public when it is advertised or otherwise communicated (in whatever 
form and by whatever means) to the public or a section of the public.
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(5) In this Part—

“long lease” means a probative lease—

(a) granted for a period exceeding 20 years, or

(b) which contains an obligation on the landlord to renew the lease from time 
to time at fixed periods, upon the termination of a life or lives, or otherwise5

so that the total duration could (in terms of the lease, as renewed, and 
without any subsequent agreement, express or implied, between the persons 
holding the interests of the landlord and the tenant) endure for a period 
exceeding 20 years,

“potential buyer” means a person who claims to be interested, or that the person 10

may become interested, in buying a house,

“sale”, in relation to a house, means a disposal, or agreement to dispose, by way 
of sale of—

(a) the ownership of the house,

(b) the interest of the tenant under a long lease of a house,15

and “seller” means a person contemplating such a disposal (and related 
expressions are to be construed accordingly).

PART 3A

TENANCY DEPOSITS

116A Tenancy deposits: preliminary20

(1) A “tenancy deposit” is a sum of money held as security for—

(a) the performance of any of the occupant’s obligations arising under or in 
connection with a tenancy or an occupancy arrangement, or

(b) the discharge of any of the occupant’s liabilities which so arise.

(2) A “tenancy deposit scheme” is a scheme for safeguarding tenancy deposits paid in 25

connection with the occupation of any living accommodation.

116B Tenancy deposit schemes: regulatory framework

(1) The Scottish Ministers may by regulations (“tenancy deposit regulations”)—

(a) set out conditions which a tenancy deposit scheme must meet before they can 
approve it under section 116C,30

(b) make such further provision about tenancy deposit schemes as they think fit.

(2) Tenancy deposit regulations may, in particular—

(a) make provision about the manner and circumstances in which tenancy deposits 
must be paid, held and repaid under an approved scheme,

(b) impose sanctions for failing to participate in, or to comply with, an approved 35

scheme,

(c) set out a mechanism for resolving disputes relating to an approved scheme,

(d) prescribe the type of person who may administer an approved scheme,
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(e) authorise the Scottish Ministers to make payments, or to give guarantees or other 
assistance, in connection with—

(i) the creation, administration or operation of an approved scheme,

(ii) the resolution of disputes relating to an approved scheme,

(f) set the amount, or the maximum amount, of any fee which may be charged in 5

connection with an approved scheme,

(g) prescribe arrangements for publicising approved schemes.

(3) But tenancy deposit regulations may not—

(a) prescribe circumstances in which tenancy deposits must be paid under a tenancy 
or an occupancy arrangement,10

(b) create offences.

116C Approval of tenancy deposit schemes

(1) The Scottish Ministers may approve a tenancy deposit scheme devised by them or by 
any other person.

(2) Such an approval—15

(a) may not be given unless tenancy deposit regulations are in force, and

(b) must be given in accordance with the tenancy deposit regulations then in force.

(3) Before approving a tenancy deposit scheme, the Scottish Ministers must—

(a) publicise the terms of the proposed scheme in such manner as they think fit, and

(b) consult—20

(i) such persons representing landlords or tenants whom they think may be 
affected by the proposed scheme, and

(ii) such other persons as they think fit,

about the proposed scheme.

(4) The Scottish Ministers must review each approved tenancy deposit scheme from time to 25

time and may, following any such review—

(a) take steps to secure the revision of the reviewed scheme, or

(b) withdraw their approval of the reviewed scheme.

(5) Subsections (1) to (4) apply to revised schemes in the same way as they apply to new 
schemes (except that that the duty imposed by subsection (3) does not apply if the 30

Scottish Ministers think that a proposed revision is unlikely to adversely affect any 
person significantly).

(6) The Scottish Ministers may approve—

(a) different tenancy deposit schemes for different types of tenancy or occupancy 
arrangement,35

(b) more than one tenancy deposit scheme for the same type of tenancy or occupancy 
arrangement.
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116D Amendment of Rent (Scotland) Act 1984

In section 90(3) (declaration that deposits are not premiums) of the Rent (Scotland) Act 
1984 (c.58), after “obligations” insert “for rent,”.

PART 4

LICENSING OF HOUSES IN MULTIPLE OCCUPATION5

Introductory

117 Requirement for HMOs to be licensed

(1) Every house in multiple occupation (“HMO”) must be licensed under this Part unless it 
is exempted by or under section 119, 120 or 134.

(2) A licence under this Part (an “HMO licence”) is a licence granted by a local authority 10

authorising occupation of living accommodation as an HMO.

Meaning of “house in multiple occupation”

118 Meaning of “house in multiple occupation”

(1) Any living accommodation falling within subsection (2) is an HMO if it is occupied by 
3 or more persons who are not all members of the same family or of one or other of two 15

families.

(2) Living accommodation falls within this subsection if—

(a) it is a house, or

(b) it is, or forms part of, any premises or group of premises owned by the same 
person and its occupants share one or more of the basic amenities with each other.20

(3) The “basic amenities” are—

(a) a toilet,

(b) personal washing facilities, and

(c) facilities for the preparation or provision of cooked food.

(4) For the purposes of this section—25

(a) a person is to be treated as occupying living accommodation only if it is that 
person’s only or main residence,

(b) living accommodation occupied during term time by a person undertaking a full-
time course of further or higher education is, at all times during that person’s 
residence, to be treated as being that person’s only or main residence,30

(c) a patient in a health service hospital (within the meaning of section 108(1) of the 
National Health Service (Scotland) Act 1978 (c.29)) is not to be treated as 
occupying the hospital,

(d) a person is not to be treated as sharing a basic amenity if the living 
accommodation concerned has more than one of any such amenity and the person 35

has exclusive use of at least one of them.
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119 HMOs exempt from licensing requirement

(1) An HMO is exempt from the requirement to be licensed under this Part if it is—

(a) occupied only by the owners of the HMO either alone or together with—

(i) any persons in the same family as any of those owners, and

(ii) any number of other persons who are unrelated to any of those owners but 5

who are members of the same family or of one or other of two families,

(b) provided as part of—

(i) a care home service,

(ii) an independent health care service,

(iii) a school care accommodation service, or10

(iv) a secure accommodation service,

registered under Part 1 of the Regulation of Care (Scotland) Act 2001 (asp 8),

(c) owned by the Crown and occupied only by members of the armed forces of the 
Crown (either alone or together with any persons in the same family as any of 
those members),15

(d) a prison, a young offenders institution or a remand centre,

(e) occupied only by—

(i) persons who are members of, and fully maintained by, a religious order the 
main occupation of which is prayer, contemplation, education or the relief 
of suffering, or 20

(ii) a group consisting of such persons and no more than two other persons, 

(f) subject to a management control order made under section 74 (order transferring 
landlord’s rights and obligations to local authority) of the Antisocial Behaviour 
etc. (Scotland) Act 2004 (asp 8), or

(g) owned by a co-operative housing association (within the meaning of section 25

300(1)(b) of the 1987 Act) the management of which is undertaken by general 
meeting.

(2) The Scottish Ministers may by order amend subsection (1) by—

(a) adding or removing the description of any type of HMO to or from those 
descriptions for the time being listed in that subsection, or30

(b) varying any such description which is for the time being so listed.

120 Power to designate HMOs capable of being exempted by local authorities

(1) The Scottish Ministers may by order describe types of HMOs which may be exempted 
by a local authority from the requirement to be licensed under this Part. 

(2) A local authority may by order exempt from the requirement to be licensed under this 35

Part any HMO of a type described in an order made under subsection (1) which is 
situated in—

(a) the authority’s area, or

(b) any part of that area as may be specified in the order,
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and the local authority may vary or revoke such an order at any time.

(3) The local authority must give notice of any order it makes, or of any variation or 
revocation, under subsection (2)—

(a) in a newspaper circulating in the authority’s area, and

(b) to every person entered in the register maintained by the authority under section 5

82(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) (the “register 
of landlords”).

(4) The local authority must serve a copy of any notice given under subsection (3)(b) on any 
other person who—

(a) acts for the person to whom the notice is given, and10

(b) is specified in the authority’s register of landlords as being a person who so acts,

but failure to comply with this subsection does not invalidate the related notice given 
under subsection (3)(b).

(5) Where—

(a) an order made by the Scottish Ministers under subsection (1) is revoked, or15

(b) any description of a type of HMO set out in such an order is amended,

an order made by a local authority under subsection (2) ceases to have effect in so far as 
it relates to any type of HMO which may no longer be exempted by an order under 
subsection (2).

121 Relationships20

(1) Persons are to be treated as being in the same family as, and as being related to, each 
other for the purposes of this Part only if—

(a) they are a couple, 

(b) one of them is a relative of the other, or

(c) one of them is a relative of one member of a couple and the other is a relative of 25

the other member of that couple.

(2) For the purposes of subsection (1)—

(a) a “couple” means two persons who—

(i) are married or are civil partners, or

(ii) live together as husband and wife or, where they are of the same sex, in an 30

equivalent relationship,

(b) “relative” means parent, grandparent, child, grandchild, brother, sister, uncle, 
aunt, nephew or niece,

(c) a relationship by the half-blood is to be treated as a relationship of the whole 
blood,35

(d) the stepchild of a person is to be treated as that person’s child, and

(e) a person brought up or treated by another person as if the person were that other 
person’s child (including any person placed with that other person, or with that 
other person’s family, under section 26(1)(a) of the Children (Scotland) Act 1995 
(c.36)) is to be treated as that other person’s child.40
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Application for HMO licence

122 Application for HMO licence

(1) An application to a local authority for an HMO licence may be made only by an owner 
of the living accommodation concerned.

(2) The local authority may determine an application for an HMO licence by—5

(a) granting the HMO licence (with or without conditions), or

(b) refusing to grant the HMO licence.

(3) Schedule 4 makes provision about procedural requirements relating to an application for 
an HMO licence.

123 Suitability of applicants and agents10

(1) The local authority must refuse to grant an HMO licence if—

(a) any of the persons mentioned in subsection (1A) is disqualified by an order made 
under section 141(2), or

(b) the authority considers that any of those persons is not a fit and proper person to 
be authorised to permit persons to occupy any living accommodation as an HMO.15

(1A) Those persons are—

(a) the applicant,

(b) any agent specified in the application, and

(c) where the applicant or agent is not an individual, any director, partner or other 
person concerned in the management of the applicant or agent.20

(2) Section 85 of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) applies to a 
local authority in deciding whether a person is a fit and proper person for the purposes 
of subsection (1)(b) as it applies to the authority when it is deciding whether a person is 
a fit and proper person for the purposes of section 84(3) or (4) of that Act.

124 Suitability of living accommodation25

(1) The local authority may grant an HMO licence only if it considers that the living 
accommodation concerned—

(a) is suitable for occupation as an HMO, or

(b) can be made so suitable by including conditions in the HMO licence.

(2) In determining whether any living accommodation is, or can be made to be, suitable for 30

occupation as an HMO the local authority must consider—

(a) its location,

(b) its condition,

(c) any amenities it contains,

(d) the type and number of persons likely to occupy it,35

(e) the safety and security of persons likely to occupy it, and

(f) the possibility of undue public nuisance.
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125 Restriction on applications

(1) Where a local authority refuses to grant an HMO licence the local authority may not 
consider a further application for an HMO licence by the same applicant—

(a) in relation to the living accommodation concerned, or

(b) where the application was refused because of section 123(1)(b), in relation to any 5

living accommodation,

within one year of the date on which notice of the refusal is given to the applicant under 
section 142.

(2) This section does not prevent the local authority from considering a further application 
for an HMO licence where it is satisfied that there has been a material change of 10

circumstances.

Terms of HMO licence

126 Conditions

(1) An HMO licence may include such conditions as the local authority thinks fit.

(2) The Scottish Ministers may by order require local authorities to include in HMO 15

licences of such description as may be specified in the order such conditions as may be 
so specified.

(3) A condition included in an HMO licence may specify a date from which that condition 
is to have effect (and section 127(1) or, as the case may be, 130(7) is of no effect in so 
far as it purports to bring any condition which specifies such a date into effect before 20

that date).

(4) Where an HMO licence includes, or is varied to include, a condition which requires 
work to be carried out in any living accommodation, the condition must also specify the 
date by which that work must be completed.

(5) No date may be specified for the purposes of subsection (3) or (4) which would—25

(a) cause a condition of an HMO licence to have effect, or

(b) require the work required by such a condition to be completed,

before the date by which the local authority reasonably considers that the licence holder 
can secure compliance with the condition or, as the case may be, complete the work.

127 Duration of HMO licence30

(1) An HMO licence—

(a) has effect from, and

(b) expires 3 years (or such shorter period of not less than 6 months as may be 
specified in the licence) after,

the latest of the dates set out in subsection (2).35

(2) Those dates are—

(a) the date on which notice of the decision to grant it is served on the licence holder 
under section 142,
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(b) where the local authority was required to consider a valid written representation, 
or decided to consider a late written representation, about the application for the 
HMO licence—

(i) the last date on which the decision to grant the HMO licence may be 
appealed to the sheriff by the respondent, or5

(ii) where such an appeal is made, the date on which it is abandoned or finally 
determined other than by quashing the decision to grant the licence, and

(c) any later date as may be specified in the HMO licence.

(3) Subsection (1) does not apply to an HMO licence granted in pursuance of paragraph 
9(6) of schedule 4.10

(4) An HMO licence which is so granted—

(a) has effect from, and

(b) expires one year after,

the date by which the local authority was required by sub-paragraph (1) of that 
paragraph to determine the application for that licence.15

(5) Sections 128 to 129 set out circumstances in which an HMO licence is to continue to 
have effect until a later date or, as the case may be, to expire early.

128 Application for new HMO licence: effect on existing HMO licence

(1) Where—

(a) an HMO licence has been granted (an “existing HMO licence”), and20

(b) an application for a new HMO licence is made in relation to the living 
accommodation concerned before the existing HMO licence has expired,

the existing HMO licence expires on the date set out in subsection (2).

(2) That date is—

(a) where the new HMO licence is granted, the date from which the new HMO 25

licence has effect, and

(b) where the local authority refuse to grant the new HMO licence, the latest of the 
following dates—

(i) the last date on which the decision to refuse to grant the new HMO licence 
may be appealed to the sheriff,30

(ii) where such an appeal is made, the date on which it is abandoned or finally 
determined other than by quashing the decision to refuse to grant the new 
HMO licence, and

(iii) the date on which the existing HMO licence would expire had an 
application for a new HMO licence not been made.35

128A Change of ownership: effect on HMO licence

(1) Subsection (2) applies where—

(a) an HMO licence has effect on the date on which ownership of the living 
accommodation concerned is transferred by way of sale or otherwise from the 
licence holder to another person (the “new owner”), and40
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(b) the new owner is entered in the register maintained by the local authority under 
section 82(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) (the 
“register of landlords”).

(2) Where this subsection applies, the HMO licence—

(a) is to be treated as having been granted to the new owner, but5

(b) subject to sections 128 and 129, expires one month after the date on which 
ownership of the living accommodation is transferred.

(3) Where the condition in subsection (1)(a) is satisfied but the new owner is not entered in 
the register of landlords, the HMO licence expires on the date on which ownership of 
the living accommodation is transferred.10

129 Death of licence holder: effect on HMO licence

(1) Where a sole licence holder dies, the HMO licence—

(a) is to be treated as having been granted to the licence holder’s executor, but

(b) expires 3 months after the date of the death.

(2) The local authority may, on the application of a licence holder’s executor, extend the 15

period mentioned in subsection (1)(b) if it is satisfied that it is reasonable to do so for 
the purposes of winding up the licence holder’s estate.

Variation and revocation of HMO licence

130 Variation of HMO licence

(1) The local authority may vary an HMO licence at any time.20

(2) The local authority may do so on the application of the licence holder or of its own 
accord.

(3) But an HMO licence may not be so varied so as to shorten the period for which the 
licence has effect.

(4) The local authority must serve notice of any proposed variation on—25

(a) where the local authority is proposing the variation, the licence holder,

(aa) the chief officer of the fire and rescue authority, and

(b) the chief constable,

and must invite each of them to make oral representations about the proposed variation.

(4A) Where the local authority is proposing the variation, the notice required by subsection 30

(4) must give the authority’s reasons for doing so.

(5) The notice and invitation required by subsection (4) must be served not less than 7 days 
before the local authority proposes to hear any invited representation.

(6) The local authority must consider any such representations made before it decides 
whether to vary the HMO licence.35

(7) A variation of an HMO licence has effect from the latest of the following dates—

(a) the date on which notice of the decision to vary the HMO licence is served on the 
licence holder under section 142,

564



Housing (Scotland) Bill 69
Part 4—Licensing of houses in multiple occupation

(b) where the licence holder, the chief officer of the fire and rescue authority or the 
chief constable has objected to the variation—

(i) the last date on which the decision to vary the HMO licence may be 
appealed to the sheriff, or

(ii) where such an appeal is made, the date on which it is abandoned or finally 5

determined other than by quashing the decision to vary, and

(c) any later date as may be specified in the notice of the decision to vary the HMO 
licence served on the licence holder under section 142.

131 Revocation of HMO licence

(1) The local authority may revoke an HMO licence at any time if it considers—10

(a) that, if an application for that HMO licence were to be made at that time, it would 
be required by section 123 (suitability of applicants and agents) to refuse to grant 
it,

(b) that the living accommodation concerned is no longer suitable for occupation as 
an HMO and cannot be made so suitable by varying the conditions included in the 15

HMO licence, or

(c) that any condition of an HMO licence has been breached (regardless of whether 
the local authority has taken any other action, or of whether criminal proceedings 
have been commenced, in respect of that breach).

(2) The local authority must serve notice of a proposed revocation on—20

(a) the licence holder,

(b) any person who has made a written representation which the local authority 
considers relevant to a proposed revocation, 

(ba) the chief officer of the fire and rescue authority, and

(c) the chief constable,25

inviting each of them to make oral representations about the proposal.

(3) A notice under subsection (2) must—

(a) set out the ground on which the local authority proposes to revoke the HMO 
licence,

(b) be accompanied by a copy of any written representation which the local authority 30

considers relevant to the proposed revocation, and

(c) be given not less than 21 days before the proposed hearing.

(4) The local authority must consider any oral representations made at the hearing before it 
decides whether to revoke the HMO licence.

(5) A revocation of an HMO licence has effect from—35

(a) the last date on which the decision to revoke the HMO licence may be appealed to 
the sheriff, or

(b) where such an appeal is made, the date on which it is abandoned or finally 
determined other than by quashing the decision to revoke.
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Delivery and cancellation of HMO licence

132 Delivery of HMO licence

(1) A notice under section 142 notifying the licence holder of a decision to grant or vary an 
HMO licence must be accompanied by the HMO licence or, as the case may be, by the 
HMO licence as varied.5

(2) A notice under section 148(3)(b)(ii) notifying a remaining licence holder of the variation 
of the HMO licence must be accompanied by the HMO licence as varied.

(3) A licence holder who requests the local authority to provide a certified copy of the 
HMO licence is, if the request is reasonable, entitled to be given such a certified copy.

(4) Any such copy HMO licence which purports to be certified by a proper officer of the 10

local authority is sufficient evidence of the terms of the HMO licence.

133 Cancellation of HMO licence

The licence holder may cancel the HMO licence at any time by returning it (and any 
certified copy issued under section 132(3)) to the local authority.

Temporary exemptions15

134 Temporary exemption orders

(1) The local authority may, on the application of the owner of any HMO which requires to 
be licensed under this Part but which is not so licensed, grant an order (“a temporary 
exemption order”) in respect of the HMO.

(2) Such an application must specify the steps which the owner of the HMO intends to take 20

with a view to securing that it stops being an HMO which requires to be licensed under 
this Part.

(3) The local authority may grant a temporary exemption order only if satisfied that the 
steps specified in the application will have the intended effect.

(4) An HMO does not require to be licensed under this Part during any period for which a 25

temporary exemption order has effect in relation to it.

(5) A temporary exemption order has effect for—

(a) 3 months from the date it is granted, or

(b) where that period is extended under subsection (6), the extended period.

(6) The local authority may, on the application of the owner of any HMO in respect of 30

which a temporary exemption order has effect, extend the period during which the order 
has effect by such period (not exceeding 3 months) as it thinks fit.

(7) But the local authority may so extend a period only if satisfied that there are exceptional 
circumstances which justify the extension.

(8) The 3 month period may not be extended more than once.35
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135 Temporary exemption orders: requirement to improve safety or security

(1) A temporary exemption order may require the owner of the HMO concerned to carry out 
such work in the HMO as the local authority may specify in the order for the purpose of 
improving the safety or security of its occupants during the period for which the order 
has effect.5

(2) Any such work must be completed by such date as the local authority may specify in the 
order.

(3) But a date so specified must be not earlier than the date by which the local authority 
reasonably considers that the work required can be completed.

(4) The local authority may revoke a temporary exemption order if it is satisfied that the 10

owner of the HMO has failed to comply with any requirement included in it.

(5) A revocation of a temporary exemption order has effect from—

(a) the last date on which the decision to revoke the order may be appealed to the 
sheriff, or

(b) where such an appeal is made, the date on which it is abandoned or finally 15

determined other than by quashing the decision to revoke.

Enforcement by local authority

136 Suspension of rent etc.

(1) The local authority may, if satisfied—

(a) that an HMO which requires to be licensed under this Part is not so licensed, or20

(b) that any condition included in an HMO licence has been breached (regardless of 
whether the local authority has taken any other action, or of whether criminal 
proceedings have been commenced, in respect of that breach),

by order provide that no rent or other sums for occupation are to be payable under any 
tenancy or occupancy arrangement by virtue of which any person occupies the living 25

accommodation concerned.

(2) A notice under section 142 giving notice of the decision to make an order under 
subsection (1) must specify—

(a) the name of the owner of the living accommodation concerned (where the local 
authority is aware of it),30

(b) the address of the living accommodation concerned,

(c) the effect of the order, and

(d) the date on which it is take effect (which must not be earlier than the date on 
which the notice is served on the owner).

(3) Where the local authority is aware of the name and address of a person who acts for the 35

owner on whom that notice is served the local authority must serve a copy of the notice 
(accompanied by a copy of the order) on that person.

(4) The local authority must revoke an order under subsection (1) if—

(a) in the case of an order made in pursuance of paragraph (a) of that subsection, the 
local authority—40
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(i) subsequently grants an HMO licence to the owner of the living 
accommodation concerned, or

(ii) is subsequently satisfied, on the application of any person with an interest 
or otherwise, that the living accommodation concerned is no longer an 
HMO, or5

(b) in the case of an order made in pursuance of paragraph (b) of that subsection, the 
local authority is subsequently satisfied, on the application of any person with an 
interest or otherwise—

(i) that the condition is no longer being breached, or

(ii) that the living accommodation concerned is no longer an HMO.10

(5) The local authority must serve notice of any such revocation, as soon as practicable after 
doing so, on—

(a) the owner of the living accommodation concerned,

(b) the occupiers of the living accommodation concerned, and

(c) where the local authority is aware of the name and address of a person who acts 15

for the owner, that person,

and the revocation is to have effect from the day on which notice is served under 
paragraph (a).

(6) An order under subsection (1) does not affect the terms or validity of the tenancy or 
occupancy arrangement to which it relates (otherwise than by suspending the rent or 20

other sums payable for occupation under that tenancy or occupancy arrangement).

(7) Revocation of an order under subsection (1) does not make any person liable to pay any 
rent or sums which that person would, but for the order, have been liable to pay under 
the tenancy or occupancy arrangement concerned while the order had effect.

(8) Failure to comply with—25

(a) section 142(6)(b), or

(b) subsection (3) or (5)(b) or (c),

does not invalidate the order or, as the case may be, the revocation concerned.

137 Power to require rectification of breach of HMO licence

(1) This section applies where the local authority considers that any condition included in 30

an HMO licence has been, or is likely to be, breached (regardless of whether the local 
authority has taken any other action, or of whether criminal proceedings have been 
commenced, in respect of that breach).

(2) Where this section applies the local authority may require the licence holder to take such 
action as the local authority considers necessary for the purposes of rectifying or, as the 35

case may be, preventing the breach.

(3) A requirement under subsection (2) has effect from the date on which notice of the 
decision to make the requirement is served on the licence holder under section 142.

(4) That notice must specify—

(a) the action required, and40

(b) the period within which that action must be undertaken.
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(5) The period so specified must be the period within which the local authority reasonably 
considers that that action can be undertaken.

(6) The local authority may revoke a requirement under subsection (2) by serving notice to 
that effect on the licence holder; and the local authority must do so if satisfied that the 
licence holder has complied with the requirement.5

137A HMO amenity notices

(1) This section applies to any living accommodation—

(a) which is, or which the local authority believes to be, an HMO which requires to be 
licensed under this Part (whether or not so licensed), and

(b) which the local authority considers is not reasonably fit for occupation by the 10

number of persons whom the authority knows or believes to be occupying it. 

(2) The local authority may require the owner of any living accommodation to which this 
section applies to carry out work in the living accommodation for the purposes of 
making it reasonably fit for occupation by—

(a) the number of persons whom the authority knows or believes to be occupying it, 15

or

(b) such smaller number of persons which the authority considers could be reasonably 
accommodated in it if the work is carried out.

(3) A requirement under subsection (2) must be made by serving a notice (an “HMO 
amenity notice”) in accordance with section 142.20

(4) The notice must specify, in addition to the matters specified in section 142(9)(a) and 
(b)—

(a) the work which requires to be carried out, and

(b) the period within which the work must be completed.

(5) The period so specified must be a period of not less than 21 days from the date on which 25

the notice takes effect within which the local authority reasonably considers that the 
work can be completed.

(6) The HMO amenity notice may also specify particular steps which the local authority 
requires to be taken in carrying out the work required.

(7) An HMO amenity notice may not require the owner to take any fire safety measures 30

within the meaning of the Fire (Scotland) Act 2005 (asp 5).

137B HMO amenity notices: relevant matters

(1) In reaching a decision for the purposes of section 137A(1)(b) in relation to any living 
accommodation, the local authority must have regard to—

(a) the extent (if any) to which the living accommodation falls short of the provisions 35

of building regulations, and

(b) any defects with respect to any of the matters mentioned in subsection (2).

(2) Those matters are—

(a) natural and artificial lighting,

(b) ventilation,40
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(c) installations for the supply of water, gas and electricity and for sanitation, space 
heating and heating water,

(d) personal washing facilities, and

(e) facilities for the storage, preparation and provision of food.>

137C HMO amenity notices: revocation5

(1) The local authority may revoke an HMO amenity notice if—

(a) the living accommodation to which it relates is demolished, or

(b) it considers that the work required by the notice is no longer necessary for the 
purpose for which the notice was served.

(2) The local authority must give notice of any such revocation in accordance with section 10

142.

137D HMO amenity notices: extension of period for completion of work

(1) The local authority may, at any time, extend the period within which any work required 
by an HMO amenity notice must be completed by such period as it considers 
reasonable.15

(2) But such a period may be extended only where the local authority—

(a) considers that satisfactory progress has been made in carrying out the work, or

(b) has received a written undertaking from the owner stating that the work will be 
completed by a later date which the authority considers satisfactory.

(3) The local authority must give notice of any extension in accordance with section 142.20

137E HMO amenity notices: further provision

Schedule 4A makes further provision about HMO amenity notices.

137F Power of local authority to carry out or arrange work

A local authority may carry out, or arrange for the carrying out of, any work which any 
other person is required under section 137(2) or 137A(2) to carry out (but only by 25

agreement with, and at the expense of, that other person).

137G Effect of person moving from living accommodation

(1) Where—

(a) a person moves from any living accommodation for the purposes of enabling any 
person to carry out any work required under section 137(2) or 137A(2) (whether 30

in pursuance of a requirement under paragraph 2(1) of schedule 4A or a warrant 
under paragraph 3(4) of that schedule or otherwise), and

(b) that person resides in the living accommodation under a tenancy or occupancy 
arrangement,

the tenancy or occupancy arrangement, if that person so chooses, is to be taken not to 35

have terminated, varied or altered by reason of that person moving.
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(2) If a person who has so moved resumes lawful occupation, the same terms apply (except 
so far as otherwise agreed) in respect of that occupation as applied in respect of the 
previous occupation.

(3) In this section “lawful occupation” means occupation which is not an offence under 
paragraph 4 of schedule 4A.5

137H Obstructions etc.

(1) This section applies if, after receiving notice of the intended action, any person prevents 
or obstructs any other person from doing anything which that other person is by or under 
section 137(2), 137A(2) or 137F or schedule 4A required, authorised or entitled to do.

(2) Where this section applies, the sheriff may order the person who prevented or obstructed 10

another person to permit that other person to do all things which the other person 
reasonably requires to do for the purposes of—

(a) complying with any requirement imposed under section 137(2) or 137A(2) or 
schedule 4A, or

(b) doing anything which that other person is by or under section 137(2), 137A(2) or 15

137F or schedule 4A authorised or entitled to do.

(3) Any person who fails to comply with such an order is guilty of an offence and liable on 
summary conviction to a fine not exceeding level 3 on the standard scale.

(4) This section does not apply in relation to rights conferred by Part 7.

Offences etc.20

138 Offences relating to HMOs

(1) The owner of an HMO which requires to be licensed under this Part commits an offence 
if the HMO is not so licensed (unless the owner has a reasonable excuse for not holding 
an HMO licence).

(2) A licence holder commits an offence if—25

(a) any condition included in the HMO licence is, without reasonable excuse, 
breached at any time during which the living accommodation concerned is an 
HMO which requires to be licensed under this Part,

(b) the licence holder, without reasonable excuse, permits any person to occupy the 
living accommodation concerned at any time during which a requirement under 30

section 137(2) (power to require rectification of breach) has effect in relation to it, 
or

(c) the licence holder authorises any person who is not specified as the licence 
holder’s agent in the HMO licence to do anything which directly permits or 
facilitates the occupation of the living accommodation concerned as an HMO 35

which requires to be licensed under this Part.

(3) The owner of any living accommodation commits an offence by, without reasonable 
excuse, representing an HMO licence which has ceased to have effect as having effect in 
relation to the living accommodation.

(4) A person commits an offence if the person, without reasonable excuse, does anything as 40

agent for the owner of any living accommodation which directly permits or facilitates 
the occupation of the living accommodation—
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(a) as an HMO which requires to be licensed under this Part at any time when––

(i) it is not so licensed, or

(ii) an HMO licence does not authorise the person to do so, or

(b) at any time during which a requirement under section 137(2) has effect in relation 
to it.5

(4A) An agent specified in an HMO licence commits an offence if the agent, without 
reasonable excuse, causes any condition included in the HMO licence to be breached at 
any time during which the living accommodation concerned is an HMO which requires 
to be licensed under this Part.

(5) A person commits an offence by preventing or obstructing any person from exercising a 10

power conferred by section 156(1)(e) (powers of entry).

139 Defences

(1) The owner of an HMO which requires to be licensed under this Part but which is not so 
licensed has reasonable excuse for not holding an HMO licence if—

(a) either of the circumstances mentioned in subsection (2) apply, and15

(b) the owner—

(i) has taken reasonable steps with a view to securing that the living 
accommodation concerned stops being an HMO which requires to be 
licensed under this Part, but

(ii) despite having taking those steps, is unable to stop it from being such an 20

HMO without breaching the terms of any tenancy or occupancy 
arrangement under which any person occupied it on the day on which the 
HMO licence was revoked or, as the case may be, on which the exemption 
ceased to have effect.

(2) The circumstances mentioned in subsection (1)(a) are—25

(a) that an HMO licence held by the owner in respect of the HMO has been revoked,

(b) that the HMO requires to be licensed under this Part by virtue only of the fact that 
an exemption provided by an order by the local authority under section 120(2) has 
ceased to have effect.

(3) A licence holder has reasonable excuse for breaching a condition of an HMO licence if 30

the licence holder—

(a) has taken reasonable steps with a view to securing that the condition is not 
breached, but

(b) despite having taken those steps, cannot secure compliance with the condition 
without breaching the terms of any tenancy or occupancy arrangement under 35

which any person occupied the living accommodation concerned on the day on 
which the HMO licence was granted or, as the case may be, varied so as to 
include that condition.

(4) Subsections (1) and (3) do not affect the generality of the defence of reasonable excuse.
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(5) It is not an offence under section 138(2)(b) or (4)(b) to permit or, as the case may be, to 
do anything which permits or facilitates the occupation by any person of the living 
accommodation concerned if that person occupied it on the day from which the 
requirement in question has effect.

(6) Where—5

(a) the owner of living accommodation has applied for an HMO licence in respect of 
it, and

(b) the local authority has not determined the application,

it is not an offence to do anything as agent for that owner which would otherwise be an 
offence under section 138(4)(a) if that act does not entitle a person to occupy the living 10

accommodation before an HMO licence is granted in respect of it.

140 Penalties etc.

(1) A person guilty of an offence under section 138 is liable, on summary conviction, to a 
fine not exceeding—

(a) in the case of an offence under subsection (1) or (4)(a) of that section, £20,000,15

(aa) in the case of an offence under subsection (2), (4)(b) or (4A) of that section, 
£10,000,

(b) in the case of an offence under subsection (3) or (5) of that section, level 3 on the 
standard scale.

(2) Within 6 days of the court convicting a person of an offence under section 138, the clerk 20

of court must provide to the local authority which granted the HMO licence—

(a) an extract of the conviction and sentence (if any), and

(b) a note of any order made under section 141(2).

141 Disqualification orders etc.

(1) This section applies where a court convicts a person of an offence under section 13825

(other than an offence under subsection (5) of that section committed by a person who is 
not the owner of the living accommodation concerned nor an agent acting for that 
owner).

(2) Where this section applies, the court may, in addition to imposing a penalty under 
section 140, by order—30

(a) revoke any HMO licence which has effect in relation to the living accommodation 
concerned,

(b) where the convicted person is the owner of the living accommodation concerned, 
disqualify the owner (and, where the owner is not an individual, any director, 
partner or other person concerned in the management of the owner) from holding 35

an HMO licence for such period not exceeding 5 years as may be specified in the 
order,
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(c) where the convicted person acted as agent for the owner of the living 
accommodation concerned, disqualify the convicted person (and, where the 
convicted person is not an individual, any director, partner or other person 
concerned in the management of the convicted person) from being able to act as 
agent for any licence holder for such period not exceeding 5 years as may be 5

specified in the order.

(3) A person may appeal against an order under subsection (2) in the same manner as the 
convicted person may appeal against sentence.

(4) The court which made an order under subsection (2) may suspend its effect pending 
such an appeal.10

(5) The court may, on summary application by a person disqualified by an order under 
subsection (2)(b), revoke the order with effect from such date as the court may specify.

(6) But no such revocation may be made unless the court is satisfied that there has been a 
change in circumstances which justifies the revocation of the order.

(7) No application may be made for the purposes of subsection (5) during the first year of a 15

disqualification. 

(8) The court may order the applicant to pay the whole or part of the expenses arising from 
an application made for the purposes of subsection (5).

Local authority decisions: notice and appeals

142 Notice of decisions20

(1) This section applies to any decision by the local authority—

(a) to grant an HMO licence (with or without conditions) or to refuse to do so,

(b) to vary an HMO licence or not to make a proposed variation,

(c) to revoke an HMO licence or not to make a proposed revocation,

(d) to grant a temporary exemption order (with or without a requirement such as 25

mentioned in section 135) or to refuse to do so,

(e) to extend the period for which a temporary exemption order has effect or to refuse 
to do so,

(f) to revoke a temporary exemption order, 

(g) to make an order under section 136(1) or to refuse, on the application of any 30

person with an interest, to revoke the order, 

(h) to make a requirement under section 137(2),

(i) to revoke a requirement under section 137(2),

(j) to serve an HMO amenity notice,

(k) to revoke an HMO amenity notice,35

(l) to extend the period within which the work required by an HMO amenity notice 
must be completed,

(m) to demand recovery of expenses under paragraph 6 of schedule 4A, or

(n) to refuse to grant a certificate under paragraph 7 of schedule 4A.
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(2) The local authority must serve notice of a decision falling within paragraphs (a) to (c) of 
subsection (1) on—

(a) the applicant or, as the case may be, the licence holder, 

(aa) the chief officer of the fire and rescue authority, and

(b) the chief constable.5

(3) The local authority must also either—

(a) serve notice of a decision falling within paragraph (a) of that subsection on each 
person who made a valid written representation, or a late written representation 
considered by the authority, in relation to the application, or

(b) give notice of that decision in a newspaper circulating in its area.10

(4) The local authority must also serve notice of a decision falling with paragraph (c) of that 
subsection to any person from whom it heard evidence in pursuance of section 131(2)(b)
(notice inviting respondent to be heard).

(5) The local authority must serve notice of a decision falling within paragraphs (d) to (f) of 
that subsection on the owner and the occupiers of the living accommodation concerned. 15

(6) The local authority must serve notice of a decision falling within paragraph (g) of that 
subsection on—

(a) the owners of the living accommodation concerned,

(b) the occupiers of the living accommodation concerned, and

(c) in the case of a refusal on the application of any other person, that person.20

(7) The local authority must serve notice of a decision falling within paragraph (h) or (i) of 
that subsection on—

(a) the licence holder,

(b) the occupiers of the living accommodation concerned, 

(ba) the chief officer of the fire and rescue authority, and25

(c) the chief constable.

(7A) The local authority must serve notice of a decision falling within paragraph (j), (k) or (l) 
of that subsection on—

(a) the owner and occupier of the living accommodation concerned,

(b) the chief constable,30

(c) the chief officer of the fire and rescue service,

(d) any creditor holding a standard security over the living accommodation,

(e) any person who, directly or indirectly, receives rent in respect of the living 
accommodation, and

(f) any other person appearing to the local authority to have an interest in the living 35

accommodation.

(7B) Failure to comply with any of paragraphs (d) to (f) of subsection (7A) does not 
invalidate a notice if the local authority, after exercising its powers under section 160(1), 
is not aware of the existence of the person on whom the notice should have been served.
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(7C) The local authority must serve notice of a decision falling within paragraph (m) or (n) of 
subsection (1) on the owner of the living accommodation concerned.

(8) A notice of a decision to which this section applies must be served within 7 days of the 
decision.

(9) The notice must—5

(a) give the local authority’s reasons for the decision,

(b) advise of the right to appeal against the decision and of the period within which 
such an appeal must be made,

(c) if an HMO licence is granted, narrate the effect of section 127 (which sets the date 
from which the HMO licence has effect and the date on which it expires),10

(d) if an HMO licence is varied or revoked, narrate the effect of section 130 or, as the 
case may be, 131 (which sets the date from which the variation or, as the case may 
be, revocation has effect),

(e) if a temporary exemption order is granted, be accompanied by a copy of the order,

(f) if an order under section 136(1) is made, be accompanied by a copy of the order.15

143 Part 4 appeals

(1) Any decision of a local authority to which section 142 applies may be appealed by 
summary application to the sheriff.

(2) An appeal may be made only by a person on whom notice of the decision requires to be 
served under that section. 20

(3) An appeal is not competent unless the person making it has followed every procedure
made available under this Part for stating a case to the local authority in relation to the 
decision being appealed that it would be reasonable to have expected the person to 
follow.

(4) An appeal must be made within 28 days of the person receiving notice of the decision.25

(5) But the sheriff may on cause shown hear an appeal made after the deadline set by 
subsection (4).

(6) The sheriff may determine the appeal by—

(a) confirming the decision (and any HMO licence or order granted or varied, or 
requirement made, in consequence of it) with or without variations,30

(b) remitting the decision, together with the sheriff’s reasons for doing so, to the local 
authority for reconsideration, or

(c) quashing the decision (and any HMO licence or order granted, or variation or 
requirement made, in consequence of it).

(6A) The sheriff may not determine the appeal in a manner described in subsection (6)(b) 35

where the decision appealed against is a decision to serve an HMO amenity notice.

(7) On remitting a decision the sheriff may—

(a) set a date by which the local authority must, after reconsidering the decision, 
confirm, vary, reverse or revoke it,

(b) modify any procedural steps which would otherwise be required by or under any 40

enactment (including this Act) in relation to the reconsideration.
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(8) A determination by the sheriff may be appealed to the sheriff principal within 28 days of 
the sheriff’s determination.

(9) The sheriff principal’s decision on any such appeal is final.

(10) The sheriff may make such order about the expenses of an appeal under subsection (1)
as the sheriff thinks fit (and the sheriff principal may make such an order in relation to 5

any subsequent appeal).

(11) References in the other provisions of this Part to the date on which an appeal to the 
sheriff is finally determined are to be read as references—

(a) where the appeal is determined by the sheriff under subsection (6)(a) or (c)—

(i) to the last date on which the determination may be appealed to the sheriff 10

principal under subsection (8), or

(ii) where such an appeal is made, to the date on which that appeal is 
abandoned or determined by the sheriff principal, or

(b) where the appeal is determined by the sheriff under subsection (6)(b), to the date
of the determination.15

(12) Subsection (11)(b) does not affect any entitlement to appeal to the sheriff principal 
under subsection (8) against a determination by the sheriff under subsection (6)(b).

(13) A reference in this Part to the last date on which a decision may be appealed under this 
section to the sheriff is, where that date is in any case changed under subsection (5), to 
be read as referring to the new date only if the change is made before the date on which 20

the right to appeal would otherwise expire.

General and supplementary

144 HMO register

(1) A local authority must keep a register containing information about HMO licences for 
living accommodation situated in its area (and applications for them).25

(2) A local authority must enter in its HMO register—

(a) details of each application for an HMO licence including—

(i) the name of the applicant,

(ii) the address of the living accommodation concerned,

(iia) the name of any agent specified in the application,30

(iii) a note of the date on which the application is made,

(b) a note of its decision on each such application,

(c) details of any HMO licence granted in pursuance of that decision including—

(i) a note of any conditions included in the HMO licence,

(ii) a note of any variation, revocation or cancellation of the HMO licence, and35

(d) such other information as it thinks fit.

(3) A local authority must exclude from its HMO register any information it would 
otherwise be required by subsection (2) to enter in the register if the authority considers 
that entering the information is likely to jeopardise––
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(a) the safety or welfare of any person, or

(b) the security of any premises.

(4) A local authority must make its HMO register available for public inspection at all 
reasonable times.

(5) A person who requests a local authority to provide a certified copy of any entry in its 5

HMO register is, if the request is reasonable, entitled to be given that certified copy.

(6) Any such copy entry which purports to be certified by a proper officer of the local 
authority is sufficient evidence of the terms of the entry.

145 Fees

(1) The local authority is entitled to charge a fee in relation to—10

(a) an application for an HMO licence,

(b) the issue of a certified copy of an HMO licence under section 132(3),

(c) the issue of a certified copy of an entry in the authority’s HMO register.

(2) The Scottish Ministers may by order make provision about the charging of fees under 
subsection (1).15

(3) Such an order may, in particular—

(a) set the amount, or maximum amount, of any such fee,

(b) set out how such fees are to be arrived at,

(c) specify circumstances in which no fee is payable,

(d) specify circumstances in which fees are to be refunded.20

146 Grants: exercise of functions in relation to HMOs

The Scottish Ministers may pay to a local authority such sums as they think fit for the 
purpose of enabling or assisting the authority to exercise its functions under this Part.

147 Guidance

(1) A local authority must have regard to any guidance issued by the Scottish Ministers 25

about the exercise of its functions under this Part.

(2) Such guidance may make different provision for different cases and, in particular, for 
different areas, different types of living accommodation, different types of person or 
different types of local authority.

(3) Before issuing any such guidance the Scottish Ministers must consult—30

(a) local authorities, and

(b) such other persons as they think fit.

(4) The Scottish Ministers must issue any such guidance in such manner as they consider 
appropriate for the purpose of bringing it to the notice of local authorities generally or, 
as the case may be, the local authority concerned.35

(5) The Scottish Ministers may vary or revoke any guidance issued for the purposes of this 
section.
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148 Joint licence holders

(1) Where living accommodation is owned jointly by two or more persons, an application 
for an HMO licence for the living accommodation may be made by—

(a) any one of those owners, or

(b) any two or more of those owners jointly,5

and references in this Part to an “applicant” or a “licence holder” are to be construed 
accordingly.

(2) Where one or more (but not all) of the joint licence holders ceases to be an owner of the 
living accommodation concerned, the HMO licence is to be treated as having been 
granted to any licence holder who remains an owner.10

(3) Where one or more (but not all) of the joint licence holders applies to the local authority 
to be removed as licence holders, the local authority must—

(a) vary the HMO licence accordingly, and

(b) serve notice of that variation on—

(i) the persons removed as licence holders,15

(ii) the remaining licence holder, 

(iia) the chief officer of the fire and rescue authority, and

(iii) the chief constable,

within 7 days of the variation.

(4) A variation under subsection (3) has effect from the day on which notice of the variation 20

is served on the remaining licence holder.

148A Agents

(1) Where the local authority serves a notice on an applicant or licence holder under this 
Part (except section 136), the local authority must serve a copy of the notice (and any 
documents accompanying it) on any agent specified in the application or, as the case 25

may be, the HMO licence.

(2) But service under subsection (1) does not entitle the agent to make representations or 
appeal any decision under this Part except on behalf of the applicant or licence holder.

149 Interpretation of Part 4

In this Part—30

“applicant” means a person who applies for an HMO licence,

“chief constable”, when referred to in relation to any living accommodation, 
means the chief constable of the police force maintained for the area in which the 
living accommodation is situated,

“finally determined”, in relation to an appeal to the sheriff, has the meaning given 35

in section 143(11),

“HMO register”, in relation to a local authority, means the register kept by it 
under section 144,
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“licence holder” means a person who holds an HMO licence,

“proper officer”, in relation to a local authority, is to be construed in accordance 
with section 235(3) of the Local Government (Scotland) Act 1973 (c.65).

PART 5

MOBILE HOMES5

150 Particulars of site agreements to be given in advance

For section 1 (particulars of agreements between site owners and occupiers of mobile 
homes) of the Mobile Homes Act 1983 (c.34) (“the 1983 Act”) substitute—

“1 Particulars of agreements: Scotland

(1) This Act applies to any agreement under which a person (“the occupier”) is 10

entitled—

(a) to station a mobile home on land forming part of a protected site; and

(b) to occupy the mobile home as the person’s only or main residence.

(2) Before making an agreement to which this Act applies, the owner of the 
protected site (“the owner”) must give to the proposed occupier under the 15

agreement a written statement which—

(a) specifies the names and addresses of the parties;

(b) includes particulars of the land on which the proposed occupier is to be 
entitled to station the mobile home that are sufficient to identify that 
land;20

(c) sets out the express terms to be contained in the agreement;

(d) sets out the terms to be implied by section 2(1) below; and

(e) complies with such other requirements as may be prescribed by 
regulations made by the Scottish Ministers.

(3) Where the owner is selling the mobile home to the proposed occupier, the 25

written statement required by subsection (2) above must be given not later than 
28 days before the earlier of—

(a) the date on which the agreement to which this Act applies is made; and

(b) the date on which any agreement for the sale of the mobile home to the 
proposed occupier is made.30

(4) In any other case, the written statement required by subsection (2) above must 
be given not later than 28 days before the date on which the agreement to 
which this Act applies is made.

(5) But if the proposed occupier consents in writing to the written statement 
required by subsection (2) above being given by a date which is later than the 35

date by which subsection (3) or (4) above would otherwise require it to be 
given, the statement must be given not later than that later date.

(6) If any express term—

(a) is contained in an agreement to which this Act applies; but
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(b) was not set out in a written statement given to the proposed occupier in 
accordance with subsections (2) to (5) above,

the term is unenforceable by the owner or any person within section 3(1) 
below.

This subsection is subject to any order made by the court under section 2(3) 5

below.

(7) If the owner has failed to give the occupier a written statement in accordance 
with subsections (2) to (5) above, the occupier may, at any time after the 
making of the agreement, apply to the court for an order requiring the owner—

(a) to give the occupier a written statement which complies with paragraphs 10

(a) to (e) of subsection (2) above (read with any modifications necessary 
to reflect the fact that the agreement has been made); and

(b) to do so not later than such date as is specified in the order.

(8) A statement required to be given to a person under this section may be either 
delivered to the person personally or sent to the person by post.15

(9) Any reference in this section to the making of an agreement to which this Act 
applies includes a reference to any variation of an agreement by virtue of 
which the agreement becomes one to which this Act applies.

(10) Regulations under this section—

(a) shall be made by statutory instrument which shall be subject to 20

annulment in pursuance of a resolution of the Scottish Parliament; and

(b) may make different provision with respect to different cases or 
descriptions of case.”.

151 Variation of site agreements

Section 2 of the 1983 Act (terms of agreements) is amended as follows—25

(a) in subsection (2), for “six months of the giving of the statement under section 1(2) 
above” substitute “the relevant period”; and

(b) for subsection (3) substitute—

“(3) The court may, on the application of either party made within the relevant 
period, make an order—30

(a) varying or deleting any express term of the agreement;

(b) in the case of any express term to which section 1(6) above applies, 
provide for the term to have full effect or to have such effect subject to 
any variation specified in the order.

(3A) In subsections (2) and (3) above “the relevant period” means the period 35

beginning with the date on which the agreement is made and ending—

(a) six months after that date; or

(b) where a written statement relating to the agreement is given to the 
occupier after that date (whether or not in compliance with an order 
under section 1(7) above), six months after the date on which the 40

statement is given;
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and section 1(9) above applies for the purposes of this subsection as it applies 
for the purposes of section 1.”.

152 Implied terms relating to termination of agreements or disposal of mobile homes

(1) Part 1 of Schedule 1 (terms implied in site agreements) to the 1983 Act is amended as 
follows.5

(2) In paragraph 6 (termination by owner on ground of detrimental effect resulting from age 
and condition of mobile home)—

(a) the words “age and” are repealed;

(b) after sub-paragraph (2) insert—

“(3) Sub-paragraphs (4) and (5) below apply if, on an application under sub-10

paragraph (1) above—

(a) the court considers that—

(i) having regard to the present condition of the mobile home, 
paragraph (a) or (b) of that sub-paragraph applies to it; but

(ii) it would be reasonably practicable for particular repairs to be 15

carried out on the mobile home that would result in neither of 
those paragraphs applying to it; and

(b) the occupier indicates an intention to carry out those repairs.

(4) In such a case the court may make an order setting out the repairs and 
adjourning proceedings on the application for such period specified in the order 20

as the court considers reasonable to allow the repairs to be carried out.

(5) If the court makes such an order, the application is not to be further proceeded 
with unless the court is satisfied that the specified period has expired without 
the repairs having been carried out.”.

(3) In paragraph 8 (sale of mobile home to person approved by owner)—25

(a) after sub-paragraph (1) insert—

“(1A) The occupier may serve on the owner a request for the owner to approve a 
person for the purposes of sub-paragraph (1) above.

(1B) The owner must, within 28 days of receipt of the request—

(a) approve the person, unless it is reasonable for the owner not to do so; 30

and

(b) serve on the occupier notice of the decision whether or not to approve 
the person.

(1C) An approval may be made subject to conditions.

(1D) But any such conditions must be—35

(a) reasonable, and

(b) capable of being satisfied without varying or deleting any express term 
of the agreement.

(1E) A notice under sub-paragraph (1B) above must specify—

(a) if the approval is given subject to conditions, the conditions;40
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(b) if the approval is withheld, the reasons for withholding it.

(1F) The occupier may appeal to the court if—

(a) the owner fails to notify the occupier as required by sub-paragraphs (1B) 
and (1E) above;

(b) the owner decides not to approve the person; or5

(c) the occupier is aggrieved by any condition imposed in an approval.

(1G) The court may determine such an appeal by—

(a) making an order declaring that the person is approved (subject to such 
conditions, if any, as may be specified in the order), or

(b) making such other order as it thinks fit.10

(1H) It is for the owner—

(a) if the owner served a notice under sub-paragraph (1B) above and the 
question arises whether the notice was served within the required period 
of 28 days, to show that it was;

(b) if the owner gave approval subject to any condition and the question 15

arises whether the condition falls within sub-paragraph (1D) above, to 
show that it does;

(c) if the owner withheld approval and the question arises whether it was 
reasonable for the owner to do so, to show that it was.

(1I) A request or notice under this paragraph—20

(a) must be in writing; and

(b) may be either delivered personally or sent by post.”;

(b) in sub-paragraph (2) for “Secretary of State” substitute “Scottish Ministers”.

(4) After the existing provisions of paragraph 9 (gift of mobile home to person approved by 
owner), which become sub-paragraph (1), insert—25

“(2) Sub-paragraphs (1A) to (1I) of paragraph 8 above shall apply in relation to the 
approval of a person for the purposes of sub-paragraph (1) above as they apply 
in relation to the approval of a person for the purposes of sub-paragraph (1) of 
that paragraph.”.

(5) The amendments made by this section apply in relation to an agreement to which the 30

1983 Act applies that was made before the day on which this section comes into force as 
well as in relation to one made on or after that day.

(6) However—

(a) the amendments made by subsection (2) do not apply in relation to any application 
for the purposes of paragraph 6 of schedule 1 to the 1983 Act which is made 35

before the date on which this section comes into force, and

(b) the amendments made by subsections (3)(a) or (4) do not apply in relation to any
request for approval for the purposes of paragraph 8 or, as the case may be, 9 of 
that schedule which is made before that date.

153 Power to amend terms implied in site agreements40

(1) After section 2A of the 1983 Act insert—
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“2B Power to amend implied terms: Scotland

(1) The Scottish Ministers may by order make such amendments of Part 1 or 2 of 
Schedule 1 to this Act as they consider appropriate.

(2) An order under this section—

(a) shall be made by statutory instrument;5

(b) may make different provision with respect to different cases or 
descriptions of case;

(c) may contain such incidental, supplementary, consequential, transitional 
or saving provisions as the Scottish Ministers consider appropriate.

(3) Without prejudice to the generality of subsections (1) and (2), an order under 10

this section may—

(a) make provision for or in connection with the determination by the court 
of such questions, or the making by the court of such orders, as are 
specified in the order;

(b) make such amendments of any provision of this Act as the Scottish 15

Ministers consider appropriate in consequence of any amendment made 
by the order in Part 1 or 2 of Schedule 1.

(4) The first order made under this section may provide for all or any of its 
provisions to apply in relation to agreements to which this Act applies that 
were made at any time before the day on which the order comes into force (as 20

well as in relation to such agreements made on or after that day).

(5) No order may be made under this section unless the Scottish Ministers have 
consulted—

(a) such organisations as appear to them to be representative of interests 
substantially affected by the order; and25

(b) such other persons as they consider appropriate.

(6) No order may be made under this section unless a draft of the order has been 
laid before, and approved by a resolution of, the Scottish Parliament.”.

(2) For the purposes of subsection (5) of the section 2B inserted by this section, consultation 
undertaken before the date on which this section comes into force (including any 30

undertaken before the Bill for this Act received Royal Assent) constitutes as effective 
compliance with that subsection as if it had been undertaken on or after that date.

154 Amendments: harassment and eviction of occupiers of mobile homes

(1) The Caravan Sites Act 1968 (c.52) is amended as follows—

(a) in section 1(2) (meaning of “protected site”), for “or 11A of Schedule 1 to that 35

Act (exemption of gypsy and other” substitute “of Schedule 1 to that Act 
(exemption of”,

(b) in section 3 (protection of occupiers against eviction and harassment)—

(i) for paragraph (c) of subsection (1) substitute—

“(c) if, whether during the subsistence or after the expiration or determination 40

of a residential contract, the person—
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(i) does anything likely to interfere with the peace or comfort of the 
occupier or persons residing with the occupier; or

(ii) persistently withdraws or withholds services or facilities 
reasonably required for the occupation of the caravan as a 
residence on the site,5

and (in either case) knows, or has reasonable cause to believe, that that 
conduct is likely to cause the occupier to abandon the occupation of the 
caravan or remove it from the site or to refrain from exercising any right 
or pursuing any remedy in relation to the caravan.”,

(ii) subsections (1A) and (1B) are repealed,10

(iii) in subsection (3) (penalties for offences), for the words from “liable” to the 
end substitute “liable on summary conviction—

(a) in the case of a first offence, to a fine not exceeding the statutory 
maximum;

(b) in the case of a second or subsequent offence, to a fine not exceeding the 15

statutory maximum or to imprisonment for a term not exceeding 6 
months, or to both.”,

(iv) for subsection (4A), substitute—

“(4A) In proceedings for an offence under subsection (1)(c) of this section it shall be 
a defence to prove that the accused had reasonable grounds for doing the acts 20

or withdrawing or withholding the services or facilities in question.”,

(c) in section 4(6) (restriction on suspension of eviction orders), for the words from 
“if” to the end of paragraph (b) substitute “if—

(a) no site licence under Part 1 of the Caravan Sites and Control of 
Development Act 1960 (c.62) is in force in respect of the site; and25

(b) paragraph 11 of Schedule 1 to that Act does not apply;”.

(2) The amendments made by subsections (1)(a) and (b) do not apply in relation to conduct 
occurring before the day on which those provisions comes into force.

(3) The amendment made by subsection (1)(c) does not apply in relation to proceedings 
begun before the day on which that provision comes into force.30

PART 5A

REPAYMENT CHARGES

154A Repayment charges

(1) A local authority entitled to recover a sum under section 57(1) or (2) or paragraph 6(1) 
of schedule 4A may make in favour of itself a charge (a “repayment charge”)—35

(a) specifying the repayable amount and the living accommodation concerned, and

(b) providing that the living accommodation concerned is charged with the repayable 
amount.

(2) The repayable amount is the lowest of—

(a) the amount recoverable under section 57(1) or (2) or paragraph 6(1) of schedule 40

4A,
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(b) any lower amount determined by the local authority, and

(c) any amount which the Scottish Ministers by order prescribe as the maximum 
repayable amount.

(3) The repayable amount is recoverable in 30 equal annual instalments payable on the 
same date (specified in the charge) in each calendar year.5

(4) The local authority must register a repayment charge in the appropriate land register.

(5) The owner of, or any other person interested in, any living accommodation subject to a 
repayment charge may at any time redeem the repayable amount early by paying to the 
local authority—

(a) such sum as the owner or other person may agree with the local authority, or10

(b) failing such agreement, such sum as the Scottish Ministers may determine.

(6) The local authority must, on receiving—

(a) payment of the repayable amount in accordance with the repayment charge, or

(b) a sum redeeming the repayable amount under subsection (5),

register a discharge of the repayment charge in the appropriate land register.15

(7) Where a repayment charge is made in respect of expenses incurred by a local authority 
in demolishing a house, references in this section and in section 154B to living 
accommodation are to be read as references to the site of the demolished house.

(8) This section does not apply in relation to—

(a) the recovery of sums under section 57(2) from a landlord who is not the owner of 20

the living accommodation concerned,

(b) living accommodation which is not a building.

154B Effect of registering repayment charges etc.

(1) A registered repayment charge is conclusive evidence that the charge specified in it has 
been created in respect of the living accommodation specified in it.25

(2) A registered repayment charge constitutes a charge on the living accommodation 
specified in it and has priority over—

(a) all future burdens and incumbrances on the same living accommodation, and

(b) all existing burdens and incumbrances on the same living accommodation except 
any charges created or arising under—30

(i) any provision of the Public Health (Scotland) Act 1897 (c.38) or any Act 
amending that Act,

(ii) any local Act authorising a charge for recovery of expenses incurred by a 
local authority,

(iii) Schedule 9 of the 1987 Act,35

(iv) section 154A, or

(v) any Act authorising advances of public money.

(3) A registered repayment charge is enforceable at the instance of the local authority 
against any person deriving title to the charged living accommodation.
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(4) But it is not enforceable against—

(a) a third party who acquires right to the charged living accommodation (whether 
title has been completed or not) in good faith and for value before the repayment 
charge is registered, or

(b) any person deriving title from such third party.5

(5) A registered discharge of a repayment charge is conclusive evidence that the charge 
concerned has been discharged.

154C Repayment charges: further provision

The Scottish Ministers may by order—

(a) specify the form which a repayment charge, or a discharge of a repayment charge, 10

must be in,

(b) make such further provision as they think fit about the repayment or early 
redemption of amounts repayable under a repayment charge.

PART 6

MISCELLANEOUS15

155 Matters relevant to deciding whether person is fit and proper to act as a landlord

(1) The Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) is amended as follows.

(2) In section 85 (matters to be considered by local authority in deciding whether a person is 
a fit and proper person to act as landlord to an unconnected person)—

(a) in subsection (2)(c), before sub-paragraph (i) insert—20

“(zi) any Letting Code issued under section 92A;”,

(b) after subsection (3) insert—

“(3A) Material falls within this subsection if it relates to any agreement between the 
relevant person and any person in terms of which that person acts for the 
relevant person in relation to a lease or occupancy arrangement such as is 25

mentioned in section 84(3)(c).”,

(c) after subsection (4) insert—

“(4A) A local authority need not, despite subsection (1), have regard to any material 
falling within subsection (3A) in deciding for the purposes of section 84(4) 
whether a person specified in an application by virtue of section 83(1)(c) is a 30

fit and proper person to act for a landlord.”.

(3) After section 92 insert—

“92A The Letting Code

(1) The Scottish Ministers may prepare and issue a code of practice, to be known 
as the Letting Code, making provision about the standards of management of—35

(a) any relevant person who enters into, or who seeks to enter into, a lease or 
occupancy arrangement by virtue of which an unconnected person may 
use a house as a dwelling, and
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(b) any other person who acts for such a relevant person in relation to such a 
lease or occupancy arrangement.

(2) The Scottish Ministers must, from time to time, review any Letting Code 
issued under subsection (1) and may, following such a review—

(a) vary it, or5

(b) revoke and replace it.

(3) The Scottish Ministers must, before preparing, varying or replacing any Letting 
Code—

(a) publish, in such manner as they think fit, an assessment of the 
effectiveness of any existing obligations and voluntary arrangements 10

which relate to any standards of management which a Letting Code may 
make provision about, and

(b) consult—

(i) such bodies representing local authorities,

(ii) such bodies representing private sector landlords, and15

(iii) such other persons,

as they think fit about the need for, and the terms of, the Letting Code or 
variation proposed.

(4) An assessment under subsection 3(a) above must, in particular, assess the 
effectiveness of—20

(a) the Rent (Scotland) Act 1984 (c.58), and

(b) registration under this Part, 

in dealing with harassment, unlawful eviction or unlawful management 
practices.”.

155A Other amendments of Antisocial Behaviour etc. (Scotland) Act 200425

(1) The Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) is amended as follows.

(2) In section 82 (registers of certain landlords), subsection (2) is repealed.

(3) In section 83(1) (information to be specified in an application for registration)—

(a) the word “and” which follows paragraph (c) is repealed,

(b) after paragraph (c) insert—30

“(ca) the address to which correspondence with the relevant person should be 
directed; and”.

(4) In section 84(5) (information to be stated in an entry in register), for “(c)” substitute 
“(ca)”.

(4A) In section 85(2)(b) (material relating to unlawful discrimination), the words from first 35

“on” to “disability” are repealed.

(4B) After section 87, insert—
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“87A Duty of local authority to note decisions of private rented housing 
committee

(1) This section applies where a local authority receives notice under paragraph 5 
of schedule 2 to the Housing (Scotland) Act 2005 (asp 00) that a private rented 
housing committee has, in pursuance of a decision of the committee—5

(a) made or varied a repairing standard enforcement order;

(b) revoked a repairing standard enforcement order;

(c) consented under section 28(6) of that Act to the landlord entering into a 
tenancy or occupancy arrangement; or

(d) granted a certificate under section 58 of that Act;10

and the landlord to whom the notice relates is a person registered by the local 
authority.

(2) Where paragraph (a) or (c) of subsection (1) applies, the local authority must 
note the decision of the committee in the person’s entry in the register.

(3) Where paragraph (b) or (d) of subsection (1) applies, the local authority must 15

remove any information noted in the register by virtue of subsection (2) which 
relates to the order revoked or to the order in relation to which the certificate 
was granted, as the case may be.”.

(5) After section 88 insert—

“88A Access to register20

(1) Each local authority shall, on the application of any person (“the applicant”), in 
relation to—

(a) a particular house, provide the applicant with—

(i) the name of the owner included in its register by virtue of section 
83(1)(a) or 87(2);25

(ii) the name of any person who acts for the owner in relation to a 
lease or occupancy arrangement to which the house is subject 
included in its register by virtue of section 83(1)(c), 87(2) or 88(2);

(iii) the address to which correspondence with the relevant person 
should be directed included in its register by virtue of section 30

83(1)(ca) or 87(2); and

(iv) any information included in its register by virtue of section 
87A(2).

(b) a particular person, confirm to the applicant whether that other person is 
registered in its register.35

(2) A local authority may, on the application of any person, provide that person 
with such other information from its register as it thinks appropriate.

(3) Information provided under subsection (2) may be provided subject to such 
conditions as the local authority thinks appropriate.

(4) Despite subsection (1), a local authority may withhold information where it40

considers that providing the information would be likely to jeopardise—

(a) the safety or welfare of any person; or

589



94 Housing (Scotland) Bill
Part 6—Miscellaneous

(b) the security of any premises.”.

(6) In section 93(5) (circumstances in which offence is not committed)—

(a) the word “but” which follows paragraph (a) is repealed,

(b) after paragraph (a), insert—

“(aa) the local authority has not, during the year which immediately preceded 5

the making of the application, refused to enter the relevant person in 
pursuance of an earlier application under section 83;

(ab) the application is accompanied by the fee determined under section 
83(2); and”.

(6A) In section 97(6) (restriction on court’s power to require tenant to pay rent etc.), for 10

“order” substitute “decision”.

(7) In section 97(7) (circumstances in which tenant is not required to pay sums)––

(a) for “sheriff principal” substitute “court hearing the appeal”;

(b) for “order” substitute “decision”.

(8) In section 101 (interpretation of Part 8), after subsection (1) insert—15

“(1A) This subsection applies where—

(a) a person other than the owner of a house is the landlord in relation to a 
lease or occupancy arrangement by virtue of which another person uses 
the house as a dwelling; and 

(b) that other person is not a member of the family of the owner or of the 20

person who is the landlord.

(1B) Where subsection (1A) applies, both—

(a) the person who is the landlord; and

(b) any other person who acts for that person in relation to the lease or 
occupancy arrangement,25

shall, for the purposes of this Part, be treated as having been appointed by the 
owner to act for, and as acting for, the owner in relation to a lease or 
occupancy arrangement by virtue of which a person who is not a member of 
the family of the owner may use the house as a dwelling.”.

155AA Registered social landlords: delegation of functions30

After section 68 of the Housing (Scotland) Act 2001 (asp 10), insert—

“Delegation of functions

68A Power to direct certain registered social landlords to delegate functions 

(1) This subsection applies where—

(a) a local authority has disposed of an interest in land to a registered social 35

landlord (“RSL 1”) under section 12 of the 1987 Act before the date on 
which this section came into force, 

(b) sections 191 to 193 and section 203(1) of the 1987 Act no longer apply 
to that local authority by virtue of an order made under section 94 of this 
Act,40
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(c) the Scottish Ministers are satisfied that it is appropriate for RSL 1 to 
authorise another registered social landlord to exercise any of RSL 1’s 
housing management functions if RSL 1 is to manage its houses in a 
manner which is consistent with the spirit of any notice served on tenants 
for the purposes of paragraph 3(2) or (3) of schedule 9 in relation to the 5

disposal, and 

(d) less than 5 years have passed since this section came into force.

(2) Where subsection (1) applies, the Scottish Ministers may direct RSL 1 to 
authorise another registered social landlord (“RSL 2”) to exercise such of RSL 
1’s housing management functions as may be specified in the direction in place 10

of RSL 1 on such terms, if any, as may be so specified; and both RSL 1 and 
RSL 2 must comply with the direction.

(3) RSL 1 may not, while a direction under subsection (2) remains in force, 
authorise any person other than RSL 2 to exercise any functions specified in 
the direction.15

(4) A direction made under subsection (2) must be published in such manner as the 
Scottish Ministers think fit.

(5) Any authorisation given in pursuance of a direction made under subsection (2) 
continues to have effect for so long as the direction has effect.

(6) A direction made under subsection (2) continues to have effect notwithstanding 20

the fact that the power to make that direction has expired by virtue of 
subsection (1)(d).

(7) In this section “housing management functions” means functions relating to the 
management of houses.”.

155AB Registered social landlords: permissible purposes25

In section 58(3) (permissible purposes of registered social landlords) of the Housing 
(Scotland) Act 2001 (asp 10)—

(a) in paragraph (a), for the words “, either exclusively or together with other 
persons” substitute “(or for its residents and other persons together)”,

(b) after paragraph (f) insert—30

“(g) promoting or improving the economic, social or environmental well-
being of—

(i) its residents (or its residents and other persons together), or

(ii) the area in which the houses or hostels it provides are situated.”.

155AC Strategy for improving home energy efficiency35

(1) The Scottish Ministers must prepare a strategy for improving the energy efficiency of 
living accommodation.

(2) The strategy may—

(a) set out measures which the Scottish Ministers consider would improve the energy 
efficiency of living accommodation,40
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(b) include an assessment of the extent to which the Scottish Ministers consider that 
carbon dioxide emissions into the atmosphere would be decreased as a result of 
taking those measures.

(3) The Scottish Ministers must review the strategy from time to time and may, following 
such a review, revise it.5

(4) The Scottish Ministers must, within 5 years of the date on which—

(a) the strategy is first published, or

(b) a report was last laid under this subsection,

lay a report before the Scottish Parliament regarding the implementation of the strategy.

(5) The Scottish Ministers must publish the strategy and any revisions to it in such manner 10

as they think fit.

(6) The strategy may be published separately or as part of a strategy for improving energy 
efficiency generally.

155B Amendment of Housing (Scotland) Act 1988

After subsection (6) of section 18 (orders for possession of a house let on an assured 15

tenancy) of the Housing (Scotland) Act 1988 (c.43), insert—

“(6A) Nothing in subsection (6) above affects the sheriff’s power to make an order 
for possession of a house which is for the time being let on an assured tenancy, 
not being a statutory assured tenancy, where the ground for possession is 
Ground 15 in Part II of Schedule 5 to this Act.”.20

PART 7

RIGHTS OF ENTRY

156 Rights of entry: general

(1) Any person authorised by a local authority is entitled to enter—

(a) any land or premises for the purposes of enabling or assisting the local authority 25

to decide whether any part of its area should be designated as an HRA,

(b) any premises for the purposes of enabling or assisting the local authority to decide 
whether—

(i) to serve a work notice or demolition notice,

(ii) any such notice has been complied with, or30

(iii) to grant a certificate under section 58 in relation to work required by a 
work notice,

(c) any premises which the local authority is required or authorised by Part 1 to carry 
out work in or to demolish, for the purposes of doing so,

(d) any premises for the purposes of enabling the local authority to—35

(i) decide whether to make a maintenance order,

(ii) consider or devise a maintenance plan,

(iii) decide whether a maintenance plan has been implemented, or
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(iv) do anything which the local authority is authorised by section 48(2) or 
49(1) to do,

(e) any living accommodation for the purposes of enabling or assisting the local 
authority to decide whether—

(zi) the living accommodation is an HMO which requires to be licensed under 5

Part 4,

(i) to grant, vary or revoke an HMO licence in relation to the living 
accommodation,

(ii) a condition included in an HMO licence has been breached,

(iii) any person has failed to comply with a requirement made by a temporary 10

exemption order,

(iv) any person has failed to comply with a requirement made under section 
137(2),

(v) to serve an HMO amenity notice,

(vi) an HMO amenity notice has been complied with,15

(vii) to grant a certificate under paragraph 7 of schedule 4A in relation to work 
required by an HMO amenity notice.

(2) A member of a private rented housing committee, and any person authorised by any 
such member, is entitled to enter any house in respect of which a tenant’s application 
under section 22(1) has been referred to the committee for the purposes of enabling or 20

assisting the committee to—

(a) determine the application under section 24(1),

(b) decide whether the landlord has complied with, or is likely to comply with, any 
repairing standard enforcement order made by the committee in pursuance of that 
application, or25

(c) decide whether to grant a certificate under section 58 in relation to the work 
required by any such order.

(3) The owner of any premises, or any person authorised by the owner, is entitled to enter 
the premises for the purposes of—

(a) carrying out work required by a work notice or an HMO amenity notice,30

(b) carrying out a demolition required by a demolition notice, or

(c) implementing a maintenance plan.

(4) A landlord in a tenancy to which Chapter 4 of Part 1 applies, or any person authorised 
by the landlord, is entitled to enter the house concerned for the purpose of—

(a) viewing its state and condition for the purpose of determining whether the house 35

meets the repairing standard, or

(b) carrying out any work necessary to comply with the duty in section 14(1)(b) or a 
repairing standard enforcement order.

(5) An authorisation under subsection (1) to (4) must state the particular purpose or 
purposes for which the entry is authorised.40

(6) Any person who inspects a house in exercise of a right conferred by subsection (2) must 
provide the committee with a report of that inspection.
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157 Warrants authorising entry

(1) A sheriff or a justice of the peace may by warrant authorise any person entitled to 
exercise a right conferred by subsection (1) or (2) of section 156 to do so, if necessary 
using reasonable force, in accordance with the warrant.

(2) A warrant may be granted under subsection (1) only if the sheriff or justice is satisfied, 5

by evidence on oath—

(a) that there are reasonable grounds for the exercise of the right in relation to the 
land or premises concerned, and

(b) that—

(i) the exercise of the right in relation to the land or premises has been refused,10

(ii) such a refusal is reasonably expected,

(iii) the land is, or premises are, unoccupied,

(iv) the occupier is temporarily absent,

(v) the case is one of urgency, or

(vi) that an application for admission would defeat the object of the proposed 15

entry.

(3) A sheriff or justice may not be satisfied that a condition specified in any of heads (ii) to 
(iv) of subsection (2)(b) is met unless the sheriff or justice is also satisfied that notice of 
intention to apply for a warrant has been given to the occupier of the land or premises 
concerned.20

158 Rights of entry: constables

(1) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under section 28, 39 or 138 may, at any reasonable time, enter any 
land or premises for the purpose of obtaining evidence of the offence.

(2) A sheriff or a justice of the peace may by warrant authorise a constable authorised to25

exercise the power conferred by subsection (1) to do so, if necessary using reasonable 
force, in accordance with the warrant.

(3) A warrant may be granted under subsection (2) only if the sheriff or justice is satisfied, 
by evidence on oath, that there are reasonable grounds for suspecting that an offence 
under section 28, 39 or, as the case may be, 138 is being or has been committed in 30

relation to the land or premises concerned.

159 Rights of entry: supplemental

(1) A right to enter any land or premises conferred by or under this Part includes a right to 
enter for the same purpose—

(a) in the case of land, any land adjacent to it, and35

(b) in the case of any part of any premises, any land adjacent to that part and any 
other part of those premises.

(2) Any person who enters any land or premises in exercise of a right conferred by or under 
this Part is entitled to—
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(a) survey and examine the land or premises, and

(b) do anything else which is reasonably required in order to fulfil the purpose for 
which entry is taken.

(3) A right to enter any land or premises conferred by or under this Part may be exercised 
only at a reasonable time.5

(4) The occupants of the land or premises concerned must be given at least 24 hours’ notice 
before any person exercises any such right in relation to it unless—

(a) the situation is urgent, or

(b) the person entitled to exercise the power considers that giving such notice would 
defeat the object of the proposed entry.10

(5) A person authorised to exercise any right conferred by or under this Part must, if 
required to do so, produce written evidence of that authorisation.

(6) Subsection (5) does not apply to a constable in uniform seeking to exercise a right 
without warrant.

(7) A right conferred by this section applies despite any term to the contrary in any tenancy, 15

occupancy arrangement or other agreement.

(8) Any person who enters any land or premises in exercise of a right conferred by or under 
this Part—

(a) is entitled, subject in the case of a right exercisable under a warrant to the terms of 
the warrant, to take on to the land or into the premises—20

(i) such other persons, and

(ii) such equipment,

as may be reasonably required for the purposes of assisting that person,

(b) must leave the land or premises as effectually secured against unauthorised entry 
as that person found it, and25

(c) must compensate any other person who has sustained damage as a result of—

(i) the exercise of the right or power, or

(ii) any failure to comply with paragraph (b),

unless the damage is attributable to the fault of the person who sustained it.

(9) Any question of disputed compensation under subsection (8)(c) is to be determined by 30

arbitration; and, where there is no agreement as to who is to be appointed as arbiter, as 
to the procedure to be followed at the arbitration or as to the defraying of related
expenses, the Scottish Ministers must appoint an arbiter, specify the procedure or, as the 
case may be, determine liability for expenses.

(10) A warrant granted under section 157 or 158 continues in force until the purpose for 35

which the warrant was issued has been fulfilled or, if earlier, the expiry of such period as 
the warrant may specify.

(11) Any person who, without reasonable excuse, prevents or obstructs any other person 
from doing anything which is authorised by a warrant granted under section 157 or 158
is guilty of an offence and liable on summary conviction to a fine not exceeding level 3 40

on the standard scale.
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PART 8

GENERAL AND SUPPLEMENTARY

159A Equal opportunities

(1) The Scottish Ministers and local authorities must perform the functions given to them by 
this Act in a manner which encourages equal opportunities and in particular the 5

observance of the equal opportunity requirements.

(2) “Equal opportunities” and “equal opportunity requirements “ have the same meanings in 
this section as they have in Section L2 of Part 2 of Schedule 5 to the Scotland Act 1998 
(c.46).

160 Power to obtain information etc.10

(1) A local authority may, for the purpose of enabling or assisting it to exercise any function 
conferred on it by this Act in relation to any land or premises, serve notice on any 
person who appears to it to be a person falling within subsection (2) requiring the person 
to—

(a) state in writing to the local authority—15

(i) the nature of that person’s interest in the land or premises, and

(ii) the name and address of any other person known to that person as having 
an interest in the land or premises, and

(b) provide the local authority with any other information about the land or premises 
that it may reasonably request.20

(1A) Where a notice under subsection (1) is served on a person who appears to the local 
authority to be occupying land or premises for the purpose of enabling or assisting the 
local authority to decide whether there is any living accommodation on the land or 
premises which is an HMO which requires to be licensed under Part 4, the notice may 
also require the person to disclose the relationship (if any) between that person and any 25

other occupants.

(2) A person falls within this subsection if the person—

(a) owns or occupies the land or premises concerned, or

(b) receives rent, directly or indirectly, in respect of that land or those premises.

(3) Any person who, having been required by a notice under subsection (1) to give 30

information to a local authority—

(a) without reasonable excuse, refuses or fails to give that information, or

(b) knowingly or recklessly makes any statement in respect of that information which 
is false or misleading in a material particular,

is guilty of an offence and liable on summary conviction to a fine not exceeding level 2 35

on the standard scale.

(4) Nothing in this section authorises a local authority to require the disclosure of any 
information if such disclosure would make the person holding it susceptible under any
enactment or rule of law to any sanction or other remedy.
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161 Formal communications

(1) A “formal communication” means any—

(a) notice,

(b) notification,

(c) direction,5

(d) consent,

(e) confirmation,

(f) requirement,

(g) request,

(h) order,10

(i) application (other than an application to a court),

(j) licence,

(k) acknowledgment, or

(l) decision,

used under or for the purposes of this Act.15

(2) A formal communication must be in writing.

(3) A formal communication is served on or, as the case may be, submitted, given, made or 
issued to, a person if it is—

(a) delivered to the person at the place mentioned in subsection (4),

(b) sent, by post in a prepaid registered letter or by the recorded delivery service, to 20

the person at that place, or

(c) sent to the person in some other manner (including by electronic means) which the 
sender reasonably considers likely to cause it to be delivered to the person on the 
same or next day.

(4) The place referred to in subsection (3) is—25

(a) where the person is an individual, to the person at that person’s place of business 
or usual or last known place of abode,

(b) where the person is an incorporated company or body, to the secretary, chief clerk 
or chief executive of the company or body at its registered or principal office, or

(c) where the person is a public office-holder, to the office-holder at the office-30

holder’s principal office.

(5) Where the person to which a formal communication is to be delivered or sent is an 
incorporated company or body, the sender complies with subsection (3) by delivering or 
sending it to the secretary, chief clerk or chief executive of the company or body.

(6) A formal communication which is sent by electronic means is to be treated as being in 35

writing if it is received in a form which is legible and capable of being used for 
subsequent reference.

(7) A formal communication sent under subsection (3)(c) is, unless the contrary is proved, 
to be treated as having been delivered on the next working day after the day on which it 
was sent.40
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(8) In subsection (7), “working day” means any day other than a Saturday, a Sunday or a 
day which, under the Banking and Financial Dealings Act 1971 (c.80), is a bank holiday 
in Scotland.

(9) Subsection (10) applies where a person is unable to deliver or send a formal 
communication to the owner or occupier of any house or other premises or other living 5

accommodation because that person is not (having made reasonable inquiries) aware of 
the name or address of that owner or occupier.

(10) Where this subsection applies, the formal communication may be served on or, as the 
case may be, submitted, given, made or issued to the owner or occupier concerned by 
addressing a copy of it to “The Owner” or, as the case may be, “The Occupier” of the 10

house or other premises or other living accommodation (describing it or them) and 
causing a copy of it to be displayed on or near the house or other premises or other 
living accommodation.

162 Forms

(1) The Scottish Ministers may by regulations make provision as to the form and content of 15

any formal communication authorised or required to be used under or for the purposes 
of this Act.

(2) Any formal communication in respect of which provision is made by such regulations 
must be used in the form provided for, or in a form as close to it as circumstances 
permit.20

163 Offences by bodies corporate etc. 

(1) Where an offence under this Act committed—

(a) by a body corporate, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who—

(i) is a director, manager or secretary of the body corporate, or25

(ii) purports to act in any such capacity,

(b) by a Scottish partnership, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who—

(i) is a partner, or

(ii) purports to act in that capacity,30

(c) by an unincorporated association other than a Scottish partnership, is committed 
with the consent or connivance of, or is attributable to any neglect on the part of, a 
person who—

(i) is concerned in the management or control of the association, or

(ii) purports to act in the capacity of a person so concerned,35

the individual (as well as the body corporate, Scottish partnership or, as the case may be, 
unincorporated association) is guilty of the offence and is liable to be proceeded against 
and punished accordingly.

(2) Where the affairs of a body corporate are managed by its members, subsection (1)
applies in relation to the acts and defaults of a member in connection with the member’s 40

functions of management as if the member were a director of the body corporate.
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164 Ancillary provision

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes or in consequence of this Act.

(2) An order under subsection (1) may modify any enactment, instrument or document.5

165 Orders and regulations

(1) Any power of the Scottish Ministers under this Act to make orders or regulations is 
exercisable by statutory instrument.

(2) Any such power includes power to make—

(a) such incidental, supplemental, consequential, transitional, transitory or saving 10

provision as the Scottish Ministers think necessary or expedient,

(b) different provision for different purposes.

(3) Unless contrary provision is made in subsections (4) to (6), a statutory instrument 
containing an order or regulations under this Act is subject to annulment in pursuance of 
a resolution of the Scottish Parliament.15

(4) No order—

(a) under section 119(2) or 120(1), or

(b) under section 164(1) containing provisions which add to, replace or omit any part 
of the text of an Act,

is to be made unless a draft of the statutory instrument containing the order has been laid 20

before, and approved by resolution of, the Scottish Parliament.

(5) Regulations under section 70(2A), 74(1), 76(6), 88(4), 96(2), 101(1), 102, 108(4) or 
116B(1) are not to be made unless a draft of the statutory instrument containing the 
regulations has been laid before, and approved by resolution of, the Scottish Parliament.

(6) Subsection (3) does not apply to any statutory instrument containing an order under 25

section 169(3) (commencement orders).

166 Modification, revocation and repeal of enactments

(1) Schedule 5 contains modifications and revocations of enactments in consequence of the 
provisions of this Act.

(2) The repeals of the enactments specified in column 1 of schedule 6 have effect to the 30

extent specified in column 2.

167 Crown application

(1) This Act binds the Crown.

(2) But subordinate legislation made under this Act need not bind the Crown.

(3) No contravention by the Crown of any provision made by or under this Act makes the 35

Crown criminally liable; but the Court of Session may, on the application of any public 
body or office-holder having responsibility for enforcing that provision, declare 
unlawful any act or omission of the Crown which constitutes such a contravention.
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(4) Despite subsection (3), the provisions made by and under this Act apply to persons in 
the public service of the Crown as they apply to other persons.

(5) In the application of this Act to the Crown, “owner”—

(a) in the case of land or premises belonging to Her Majesty in right of the Crown and 
forming part of the Crown Estate, means the Crown Estate Commissioners,5

(b) in the case of any other land or premises belonging to Her Majesty in right of the 
Crown, means the office-holder in the Scottish Administration or, as the case may 
be, the government department having the management of the land or premises,

(c) in the case of land belonging to an office-holder in the Scottish Administration or 
to a government department or held in trust for Her Majesty for the purposes of 10

the Scottish Administration or a government department, means that office-holder 
or government department.

(6) It is for the Scottish Ministers to determine any question which arises as to who is, for 
the purposes of this Act, the owner of land or premises falling within paragraphs (a) to 
(c) of subsection (5); and their decision is final.15

168 Interpretation

(1) In this Act, unless the context indicates otherwise—

“the 1987 Act” means the Housing (Scotland) Act 1987 (c.26),

“building regulations” means any enactments, byelaws, rules or regulations or 
other provisions under whatever authority made, relating to the construction of 20

new buildings or the laying out of and construction of new roads which are for the 
time being in force in relation to the land or premises concerned,

“chief officer of the fire and rescue authority”, when referred to in relation to any 
living accommodation, means the chief officer of the relevant authority (as 
defined by section 6 of the Fire (Scotland) Act 2005 (asp 5)) for the area in which 25

the living accommodation is situated,

“demolition notice” means a notice served under section 33(2),

“disabled person” has the same meaning as in the Disability Discrimination Act 
1995 (c.50), 

“formal communication” has the meaning given in section 161,30

“HMO”, which is an acronym for “house in multiple occupation”, has the 
meaning given in section 118(1),

“HMO amenity notice” has the meaning given in section 137A(2),

“HMO licence” has the meaning given in section 117(2),

“HRA” is used as an acronym for “housing renewal area”,35

“HRA action plan” has the meaning given in section 3,

“HRA designation order” means an order made under section 1,

“house”—

(a) means any living accommodation which is, or which is capable of being,
occupied as a separate dwelling (other than a mobile home or any other 40

living accommodation which is not a building), and
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(b) includes—

(i) any part of the living accommodation (including its structure and 
exterior) which is, and any common facilities relating to it which are, 
owned in common with others, and

(ii) any yard, garden, garage, out-house or other area or structure which 5

is, or which is capable of being, occupied or enjoyed together with the 
living accommodation (solely or in common with others),

“land” means any land (including any structure or erection on the land) other than 
land which consists of or on which there are any premises,

“landlord” means any person who lets a house under a tenancy, and includes the 10

landlord’s successors in title, 

“living accommodation” means any place which is, or which is capable of being,
occupied for the purposes of human habitation,

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); and references to a local authority in 15

relation to any land or premises are to the authority for the area in which the land 
is or, as the case may be, the premises are situated,

“maintenance” includes repairs and replacement, cleaning, painting and other 
routine work, gardening, and the reinstatement of part (but not most) of premises 
(but does not include demolition, alteration or improvement, or any internal 20

decoration of any part of premises which are not owned in common, unless 
reasonably incidental to any such repairs etc.); and “maintain”, “maintaining” and 
other cognate words are to be construed accordingly,

“maintenance account” means a bank or building society account opened for the 
purpose of holding money to be used to pay costs incurred in connection with any 25

work carried out for the purpose of maintaining premises consisting of two or 
more houses,

“maintenance order” has the meaning given in section 42,

“maintenance plan” has the meaning given in section 43,

“occupancy arrangement” means an arrangement other than a lease under which a 30

person is entitled, by way of contract or otherwise, to occupy any land or 
premises,

“occupier” includes any person entitled to occupy any land or premises under a 
tenancy or an occupancy arrangement (and “occupy”, “occupied” and “occupant” 
are to be construed accordingly),35

“premises”—

(a) means any building which is, or which is capable of being, occupied 
(separately or otherwise) for any purpose, and

(b) includes—

(i) any part of the building (including its structure and exterior) which is, 40

and any common facilities relating to it which are, owned in common 
with others, and
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(ii) any yard, garden, garage, out-house or other area or structure which 
is, or which is capable of being, occupied or enjoyed together with the 
building or any part of it,

“private rented housing committee” and “private rented housing panel” are to be 
construed in accordance with section 21,5

“rent relief order” has the meaning given in section 27(1),

“repairing standard” has the meaning given in section 13,

“repairing standard enforcement order” means an order made under section 24(2),

“temporary exemption order” has the meaning given in section 134(1),

“tenancy” includes—10

(a) a sub-tenancy,

(b) any occupation of living accommodation by a person under that person’s 
terms of employment,

but does not otherwise include any occupation under an occupancy arrangement,

“tenant” means a tenant under a tenancy,15

“tolerable standard” has the meaning given in section 86 of the 1987 Act,

“work” includes maintenance, repair and improvement but does not include 
demolition,

“work notice” means a notice served under section 30(2).

(2) References in this Act to land or premises may, where the context permits, be construed 20

as including reference to any part of that land or those premises which is, or which is 
capable of being, occupied separately.

(3) References in this Act to work in any premises include references to work—

(a) on any part of them which is a building, and

(b) in or on any part of them which is not a building.25

(4) References in this Act to the demolition of any premises include references to such 
reconstruction of them as the local authority may approve.

(5) References in this Act to a private rented housing committee which is determining a 
tenant’s application or which has made a repairing standard enforcement order include 
references to any successor private rented housing committee constituted under 30

Schedule 4 of the Rent (Scotland) Act 1984 (c.58).

(6) References in this Act to the registering of a document in the appropriate land register 
are to be treated as references to the recording of the document in the General Register 
of Sasines or the registering of the information contained in the document in the Land 
Register of Scotland as appropriate.35

(7) This Act does not apply in relation to houses or other living accommodation outwith 
Scotland.

169 Short title and commencement

(1) This Act may be cited as the Housing (Scotland) Act 2005.

(2) Sections 164 and 165 and this section come into force on Royal Assent.40
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(3) The other provisions of this Act comes into force on such day as the Scottish Ministers 
may by order appoint.
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SCHEDULE 1
(introduced by section 2)

HOUSING RENEWAL AREAS: PROCEDURE

Consultation

1 (1) Where a local authority proposes to designate any locality in its area as an HRA, it must 5

give notice of that fact—

(a) to the owner and occupier of each house in the proposed HRA,

(b) where the proposed HRA includes any building which falls within paragraph 4, 
the planning authority (where the planning authority is not the local authority),

(c) in at least two newspapers circulating in the local authority’s area (at least one of 10

which must, if practicable, be a local newspaper), and

(d) in such other manner as the local authority thinks fit.

(2) The notice must—

(a) name a place where and specify the times at which a copy of a draft of the 
proposed HRA designation order (the “draft order”) may be inspected free of 15

charge,

(b) describe, by reference to the statement made available by the local authority in 
pursuance of section 69, the assistance which the authority proposes to provide 
under Part 2 (scheme of assistance) in relation to the implementation of the HRA 
action plan included in the draft order, and20

(c) specify the period (of not less than 3 months from the date on which the notice is 
given) during which representations concerning the draft order may be made to 
the local authority.

(3) The local authority must, as soon as reasonably practicable after considering any 
representations made during the period specified in the notice—25

(a) decide whether to submit the draft order to the Scottish Ministers, and

(b) give notice of its decision to the persons, and in the manner, mentioned in sub-
paragraph (1).

(4) The local authority may, before it makes its decision, modify the draft order in such 
manner as it thinks fit.30

(5) Such a modification may not extend the proposed HRA.

(6) The notice given under sub-paragraph (3)(b) must describe the general effect of any 
modifications made (other than modifications which the local authority considers to be 
insignificant).

Consideration by Scottish Ministers35

2 (1) The Scottish Ministers must acknowledge receipt of any draft order submitted to them 
as soon as reasonably practicable after they receive it.

(2) The Scottish Ministers must, as soon as reasonably practicable after giving such 
acknowledgement—
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(a) approve or reject the draft order, and

(b) give notice of their decision to the local authority.

(3) The Scottish Ministers may, before they make their decision—

(a) consult such persons as they think fit, 

(b) modify the draft order in such manner as they think fit.5

(4) Such a modification may not—

(a) extend the proposed HRA, or

(b) vary the HRA action plan included in the draft order so as to identify any house 
for demolition which is not so identified in the plan included in the draft order 
submitted to them.10

(5) The Scottish Ministers must not modify the draft order in so far as it affects a building 
which falls within paragraph 4 unless they have consulted the planning authority about 
the proposed modification.

Notice of designation

3 (1) The local authority must, as soon as practicable after making an HRA designation order, 15

give notice of that fact—

(a) to the owner and occupier of each house in the HRA,

(b) in at least two newspapers circulating in the local authority’s area (at least one of 
which must, if practicable, be a local newspaper), and

(c) in such other manner as the local authority thinks fit.20

(2) The notice must—

(a) describe the general effect of the HRA designation order,

(b) describe, by reference to the statement made available by the local authority in 
pursuance of section 69, the assistance which the authority proposes to provide 
under Part 2 (scheme of assistance) in relation to the implementation of the HRA 25

action plan included in the order, and

(c) specify the places where, and the times at which, a copy of the order is to be made 
available under section 7.

Listed buildings etc.

4 A building falls within this paragraph if it is—30

(a) included in a list of buildings of special architectural or historic interest, being a 
list compiled or approved under section 1 of the Planning (Listed Buildings and 
Conservation Areas) (Scotland) Act 1997 (c.9) (“the 1997 Act”),

(b) subject to a building preservation notice under section 3 of the 1997 Act, or

(c) one to which section 66 of the 1997 Act (control of demolition in conservation 35

areas) applies.
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SCHEDULE 2
(introduced by section 22)

PRIVATE RENTED HOUSING COMMITTEES: PROCEDURE ETC.

Notification of referral

1 (1) The private rented housing committee to which a tenant’s application is referred under 5

section 23(1) must, as soon as practicable after receiving the reference, serve notice on 
the landlord and the tenant—

(a) setting out the detail of the application in such manner as the committee think fit, 

(b) stating that the president of the private rented housing panel has referred the 
application to the committee for determination, and10

(c) specifying the day by which any—

(i) written representations, or

(ii) request to make oral representations,

must be made.

(2) The day so specified—15

(a) must be at least 14 days after the day on which the notice is served, and

(b) may, at the request of either party, be changed to such later day as the committee 
think fit.

(3) The committee must notify both parties of any change under sub-paragraph (2)(b).

Inquiries20

2 (1) The committee may, in considering an application, make such inquiries as they think fit 
for the purposes of determining whether the landlord has complied with the duty 
imposed by section 14(1)(b) in relation to the house concerned.

(2) Inquiries may be made about matters other than those to which the application relates.

(3) Inquiries must include—25

(a) consideration of any timeous written representation made by or on behalf of the 
landlord or tenant,

(b) where the committee receives a timeous request to make an oral representation, 
hearing any such representation made by or on behalf of the landlord or tenant 
who made the request, and30

(c) consideration of any report about the state of repair of the house concerned which 
the committee requests a third party to prepare.

(4) A representation or request is timeous if it is received—

(a) by the day specified in the notice served under paragraph 1(1)(c), or

(b) where a later day is specified in a notice served under paragraph 1(2)(b), by that 35

later day.
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Evidence

3 (1) The committee may, for the purposes of making inquiries, require the landlord, the 
tenant or any other person—

(a) to attend a hearing of the committee, at such time and place as the committee may 
specify, for the purposes of giving evidence,5

(b) to give the committee, by such day as they may specify, such documents or 
information as they may reasonably require.

(2) Sub-paragraph (1) does not authorise the committee to require any person to answer any 
question or to disclose anything which the person would be entitled to refuse to answer 
or disclose on grounds of confidentiality in civil proceedings in the Court of Session.10

(3) Any person on whom a requirement under sub-paragraph (1) is served who—

(a) fails to attend a hearing of the committee as required by the citation,

(b) refuses or fails, while attending such a hearing as so required, to answer any 
question,

(c) refuses or fails to give the committee any document or information so required, 15

(d) knowingly or recklessly makes any statement in respect of any information so 
required which is false or misleading in a material respect, or

(e) deliberately alters, suppresses, conceals or destroys any document so required,

is guilty of an offence and liable on summary conviction to a fine not exceeding level 3 
on the standard scale.20

(4) It is a defence for a person charged with an offence under sub-paragraph (3)(a), (b) or 
(c) to show that the person had a reasonable excuse for the refusal or failure.

Duty to consult on provision for detecting fires

3A The committee must, where the application relates to the standard of repair mentioned in 
section 13(1)(f), consult the chief officer of the fire and rescue authority for the area in 25

which the house concerned is situated.

Expenses

4 (1) The Scottish Ministers may pay to any person such allowances and expenses as they 
may determine in respect of—

(a) the person’s attendance at a hearing of any private rented housing committee,30

(b) the disclosure of anything required or requested by a committee (including any 
report about the state of repair of a house which the committee requests the person 
to prepare),

(c) anything else which the person was required or requested to do for the purposes of 
or in connection with inquiries made by a committee.35

(2) No such payments may be made to—

(a) the landlord,

(b) the tenant, or

(c) a representative of the landlord or tenant,
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other than payments of reasonable travelling expenses in respect of attendance at a 
hearing of any private rented housing committee.

Recording and notification of decisions

5 (1) This paragraph applies to any decision of a private rented housing committee—

(a) under section 24(1) (decision on a tenant’s application),5

(b) to vary or revoke a repairing standard enforcement order (see section 25),

(c) that a landlord has failed to comply with a repairing standard enforcement order 
(see section 26(1)), 

(d) to make or not to make a rent relief order (see section 26(2)(b)),

(e) to revoke a rent relief order (see section 27(4)),10

(ea) to consent under section 28(6) to the landlord entering into a tenancy or 
occupancy arrangement,

(f) to grant, or to refuse to grant, a certificate under section 58.

(2) A decision to which this paragraph applies—

(a) may be reached by majority, and15

(b) must be recorded in a document which—

(i) contains a full statement of the facts found by the committee and the 
reasons for their decision,

(ii) explains the procedure, if any, for appealing the decision, and

(iii) narrates the effect of section 61 (which sets the date from which the 20

decision, and any order made or varied in pursuance of it, has effect).

(3) The committee must, as soon as reasonably practicable after making a decision to which 
this paragraph applies, serve notice of the decision on––

(a) the landlord,

(b) the tenant,25

(c) where the committee is aware of the name and address of a person who acts for 
the tenant in relation to the tenant’s application, that person, and

(d) the local authority.

(4) Such a notice must be accompanied by a copy of—

(a) the document mentioned in sub-paragraph (2)(b),30

(b) any order made or varied, or certificate granted, in pursuance of the decision, and

(c) any report which the committee considered before making the decision.

(5) The local authority is entitled to disclose any notice and any copy document, order, 
certificate or report it receives under this paragraph to—

(a) an authority administering housing benefit,35

(b) a person providing services relating to housing benefit to, or authorised to 
discharge any function relating to housing benefit of—

(i) a local authority, or
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(ii) an authority administering housing benefit.

Withdrawal of application

6 (1) A tenant may withdraw an application under section 22(1) at any time (and the tenant is 
to be treated as having withdrawn it if the tenancy concerned is lawfully terminated).

(2) Where an application is withdrawn before the president of the private rented housing 5

panel refers the case to a private rented housing committee, the president may—

(a) abandon the application, or

(b) despite the withdrawal, continue to refer the case to a private rented housing 
committee.

(3) Where an application is withdrawn after it has been referred to a private rented housing 10

committee, the committee may—

(a) abandon their consideration of the application, or

(b) despite the withdrawal—

(i) continue to determine the application, and

(ii) if they do so by deciding that the landlord has failed to comply with the 15

duty imposed by section 14(1), make and enforce a repairing standard 
enforcement order.

Procedure: further provision.

7 (1) The Scottish Ministers may by regulations make further provision about the making or 
determination of applications under section 22(1).20

(2) Those regulations may, in particular, provide that matters which are preliminary or 
incidental to the determination of such an application may be dealt with by any 
individual member of the private rented housing panel or a private rented housing 
committee alone.

SCHEDULE 325

(introduced by section 108(3))

PENALTY CHARGE NOTICES UNDER SECTION 108

1 A penalty charge notice given to a person under section 108 by an authorised officer of 
an enforcement authority must—

(a) state the officer’s belief that that person has committed a breach of duty,30

(b) give such particulars of the circumstances as may be necessary to give reasonable
notice of the breach of duty,

(c) require that person, within a period specified in the notice—

(i) to pay a penalty charge specified in the notice, or

(ii) to give notice to the enforcement authority that that person wishes the 35

authority to review the notice,

(d) state the effect of paragraph 8,
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(e) specify the person to whom and the address at which the penalty charge may be 
paid and the method or methods by which payment may be made, and

(f) specify the person to whom and the address at which a notice requesting a review 
may be sent (and to which any representations relating to the review may be 
addressed).5

2 The penalty charge specified in the notice must be the amount (not exceeding £500) 
prescribed for the time being by regulations made by the Scottish Ministers.

3 (1) The period specified under paragraph 1(c) must—

(a) not be less than 28 days, and

(b) begin with the day after that on which the penalty charge notice was given.10

(2) The enforcement authority may extend the period for complying with the requirement 
mentioned in paragraph 1(c) in any particular case if it considers it appropriate to do so.

4 (1) If, within the period specified under paragraph 1(c) (or that period as extended under 
paragraph 3(2)), the recipient of the penalty charge notice gives notice to the 
enforcement authority requesting a review, the authority must—15

(a) consider any representations made by the recipient and all other circumstances of 
the case,

(b) decide whether to confirm or withdraw the notice, and

(c) serve notice of their decision on the recipient.

(2) A notice under sub-paragraph (1)(c) confirming the penalty charge notice must also state 20

the effect of paragraphs 5(1) to (4) and 7.

(3) The enforcement authority—

(a) must withdraw the penalty charge notice if satisfied, following a review or at any 
other time—

(i) that the recipient did not commit the breach of duty specified in the notice,25

or

(ii) that the notice was not given within the time allowed by section 108(2) or 
did not comply with the other requirements imposed by or under this 
schedule,

(b) may otherwise withdraw the penalty charge notice if satisfied, following a review 30

or at any other time, that the recipient is unlikely to commit a further breach of the 
duty specified in the notice.

5 (1) If after a review the penalty charge notice is confirmed by the enforcement authority, the 
recipient may appeal by summary application to the sheriff against the penalty charge 
notice.35

(2) An appeal against a penalty charge notice must be made within the period 28 days 
beginning with service of the notice under paragraph 4(1)(c).

(3) But the sheriff may on cause shown hear an appeal made after the deadline set by sub-
paragraph (2).

(4) An appeal against a penalty charge notice must be on one (or both) of the following 40

grounds—
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(a) that the recipient did not commit the breach of duty specified in the penalty charge 
notice, or

(b) that the notice was not given within the time allowed by section 108(2) or does 
not comply with any other requirement imposed by or under this schedule.

(5) The sheriff must determine an appeal against a penalty charge notice by upholding or 5

quashing the notice.

(6) The recipient or the enforcement authority may, on point of law only, appeal to the 
sheriff principal against the sheriff’s determination.

(7) In this paragraph “sheriff” means the sheriff of the sheriffdom in which the house is 
situated.10

6 If the penalty charge notice is withdrawn or quashed, the authority must repay any 
amount previously paid as a penalty charge in pursuance of the notice.

7 (1) The amount of the penalty charge is recoverable from the recipient of the penalty charge 
notice as a debt owed to the authority unless—

(a) the notice has been withdrawn or quashed, or15

(b) the charge has been paid.

(2) Proceedings for the recovery of the penalty charge may not be commenced—

(a) before the end of the period mentioned in paragraph 4(1), or

(b) where within that period the recipient of the penalty charge notice gives notice to 
the authority that the recipient wishes the authority to review the penalty charge 20

notice—

(i) before the end of the period mentioned in paragraph 5(2), or

(ii) where the recipient appeals against the penalty charge notice, before the 
end of the period of 28 days beginning with the day on which the appeal is 
abandoned or determined by the sheriff.25

8 In proceedings for the recovery of the penalty charge, a certificate which—

(a) purports to be signed by or on behalf of the person having responsibility for the 
financial affairs of the enforcement authority, and

(b) states that payment of the penalty charge was or was not received by a date 
specified in the certificate,30

is sufficient evidence of the facts stated.

SCHEDULE 4
(introduced by section 122)

APPLICATIONS FOR HMO LICENCES: PROCEDURE

Content of application35

1 (1) An application for an HMO licence must be written in such form as the local authority 
may reasonably require.

(2) Such an application must set out—

(a) the address of the living accommodation concerned,
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(b) in the case of an application by an individual, the name and address of the 
applicant,

(c) in the case of an application by a body, the information set out in sub-paragraph 
(2A),

(ca) if the applicant wishes the HMO licence to authorise an agent to act for the 5

applicant in relation to the occupation of the living accommodation—

(i) where the agent is an individual, the name and address of the agent, or

(ii) where the agent is a body, the information set out in sub-paragraph (2A),

(d) any other information which the Scottish Ministers may by order require to be set 
out in such an application, and10

(e) any other information which the local authority may reasonably require.

(2A) The information referred to in sub-paragraph (2)(c) and (ca)(ii) is—

(a) the name of the body,

(b) the body’s principal office, and

(c) the name and address of each of the directors, partners or other persons concerned 15

in the management of the body.

(3) The application must be—

(a) signed by or on behalf of the applicant, and

(b) accompanied by the application fee (see section 145).

Notice of application20

2 (1) A “notice of HMO application” is a notice which—

(a) states that an application for an HMO licence has been made in respect of living 
accommodation,

(b) sets out the information described in paragraph 1(2) and (2A) (excluding the 
information described in sub-paragraph (2A)(c) of that provision),25

(c) states the date of the notice,

(d) explains the procedure for making written representations about the application to 
the local authority.

(2) The applicant must cause a notice of HMO application to be displayed on or near to the 
living accommodation concerned for 21 days from the date on which the application is 30

made.

(3) The applicant must ensure that the notice of HMO application is designed and displayed 
so that it can be conveniently read by the public.

(4) The removal, obscuring or defacement of a notice of HMO application does not affect 
compliance with sub-paragraphs (2) and (3) if the applicant—35

(a) took reasonable steps to prevent (and did not cause) the removal, obscuring or 
defacement, and

(b) on becoming aware of such an event, replaced the notice.

612



Housing (Scotland) Bill 117
Schedule 4—Applications for HMO licences: procedure

(5) An applicant who considers that sub-paragraphs (2) and (3) have been complied with 
must certify that fact to the local authority.

(6) Where—

(a) a notice of HMO application is removed, obscured or defaced during the period 
for which it must be displayed, but5

(b) the applicant considers that compliance with sub-paragraphs (2) and (3) is, 
because of sub-paragraph (4), unaffected,

the certificate must state the relevant circumstances.

(7) If the local authority is satisfied that sub-paragraph (2) or (3) has not been complied 
with in the manner certified by the applicant, it may require the applicant to cause a 10

notice of HMO application to be displayed on or near the living accommodation 
concerned for 21 days from such date as the authority may specify.

(8) Sub-paragraphs (3) to (7) apply in relation to a duty under sub-paragraph (7) as they 
apply in relation to a duty under sub-paragraph (2).

(9) On receiving an application for an HMO licence, the local authority—15

(a) must send a copy of the application to the chief officer of the fire and rescue 
authority and the chief constable, and

(b) may give a notice of HMO application in a newspaper circulating in its area.

Notices: exceptions

3 (1) This paragraph applies where the local authority considers, on the submission of any 20

applicant—

(a) that the applicant has been unable to comply with paragraph 2(2) or (3) because of 
a lack of necessary rights (of access or otherwise) despite having taken reasonable 
steps for the purposes of acquiring those rights, or

(b) that complying with paragraph 2(2) or (3) is likely to jeopardise––25

(i) the safety or welfare of any persons, or

(ii) the security of any premises.

(2) Where this paragraph applies the local authority must—

(a) disapply paragraph 2(2) to (8) in relation to the application concerned by serving 
notice of the disapplication to the applicant, and30

(b) serve, or require the applicant to serve, notice of HMO application on the 
occupiers of such premises in the vicinity of the living accommodation concerned 
as the authority thinks fit.

(3) The local authority must give notice under paragraph 2(9)(b) where this paragraph 
applies because of sub-paragraph (1)(a) of this paragraph.35

(4) The local authority must not give notice under paragraph 2(9)(b) where this paragraph 
applies because of sub-paragraph (1)(b) of this paragraph.

(5) The Scottish Ministers may give directions to local authorities about circumstances in 
which authorities must consider that compliance with paragraph 2(2) or (3) is likely to 
jeopardise––40

(a) the safety or welfare of persons, or
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(b) the security of premises.

(6) Directions given under sub-paragraph 5 may be varied or revoked at any time.

Representations

4 (1) A written representation about an application for an HMO licence is valid only if it—

(a) sets out the name and address of the respondent,5

(b) is signed by or on behalf of the respondent, and

(c) is made on or before the deadline for making written representations.

(2) The deadline for making written representations is—

(a) where one or more notices of HMO application has or have been—

(i) displayed in pursuance of paragraph 2(2) or (7), or10

(ii) served under paragraph 2(9)(b) or 3(2)(b),

the latest date specified in any such notice as the date by which written 
representations must be made, or

(b) where no such notice is given, the date which is 21 days after the date on which 
the application is made.15

Inquiries

5 (1) The local authority may make such inquiries about the application as the authority 
thinks fit.

(2) The local authority must make a report of any matter arising from any such inquiries 
which the local authority considers relevant to the determination of the application.20

Applicant’s opportunity to respond

6 (1) The local authority must give the applicant a copy of—

(a) any valid written representation,

(b) any late written representation which the authority intends to consider, and

(c) any report made under paragraph 5(2).25

(2) A copy representation or report given under sub-paragraph (1) must be accompanied by 
a notice specifying the period (of not less than 7 days from the date on which the notice 
is given) during which the applicant may give a written response to the local authority 
on any matter set out in the copy representation or report.

Hearings30

7 (1) The local authority may decide to hear oral representations about the application.

(2) If the local authority decides to hold such a hearing, it must invite—

(a) the applicant,

(b) each respondent who has made a valid written representation or a late written 
representation which the authority intends to consider, and35
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(c) any other person it thinks fit,

to make oral representations.

(3) An invitation under sub-paragraph (1) must be given not less than 7 days before the 
proposed hearing.

Consideration of application5

8 (1) Before determining an application for an HMO licence, the local authority must 
consider any—

(a) valid written representations (unless withdrawn),

(b) reports made under paragraph 5(2),

(c) written responses given by the applicant in pursuance of paragraph 6(2) (within 10

the period specified in that paragraph), and

(d) oral representations made in pursuance of paragraph 7.

(2) The local authority must not consider any written representation which is invalidated by 
paragraph (a) or (b) of paragraph 4(1).

(3) But the local authority may consider a late written representation if it is satisfied that it 15

was reasonable for the respondent to make the representation after the deadline for 
doing so.

Time limit for determining application

9 (1) The local authority must decide whether to grant or refuse an application for an HMO 
licence within 12 months of it receiving the application.20

(2) The period mentioned in sub-paragraph (1) may be extended by the sheriff, on summary 
application by the local authority, by such period as the sheriff thinks fit.

(3) The sheriff may not extend a period unless the local authority applies for the extension 
before the period expires.

(4) The applicant is entitled to be a party to any proceedings on such a summary 25

application.

(5) The sheriff’s decision on such an application is final.

(6) If the local authority does not determine an application for an HMO licence within the 
period mentioned in sub-paragraph (1) (or that period as extended), the authority is to be 
treated as having decided to grant the HMO licence unconditionally.30

(7) Sub-paragraph (6) does not affect the local authority’s power to vary or revoke an HMO 
licence granted in pursuance of that sub-paragraph.

SCHEDULE 4A
(introduced by section 137E)

HMO AMENITY NOTICES: ENFORCEMENT ETC.35

Carrying out of work by local authority

1 (1) If the owner of living accommodation fails to comply with an HMO amenity notice, the 
local authority may carry out the work required by the notice.
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(2) The local authority may not carry out any work authorised by sub-paragraph (1)
unless—

(a) the period within which the work requires to be carried out has ended, or

(b) the owner has given notice to the local authority—

(i) of being unable to comply with the HMO amenity notice because of a lack 5

of necessary rights (of access or otherwise) despite having taken reasonable
steps for the purposes of acquiring those rights, or

(ii) stating that the owner considers that carrying out the work required is likely 
to endanger any person.

Evacuation10

2 (1) Where the local authority—

(a) is authorised by this schedule to carry out work in living accommodation, and

(b) considers that doing so is likely to endanger the occupant of any land or premises,

it must require that occupant to move from the land or premises.

(2) A requirement under sub-paragraph (1) must be made by serving a notice on the 15

occupant specifying—

(a) by reference to the work which the local authority is authorised to carry out, the 
reason why the occupant is required to move, and

(b) the period, beginning not less than 14 days after the date on which the notice is
served, within which the occupant must move.20

(3) A requirement under sub-paragraph (1) ceases to have effect if—

(a) the sheriff refuses to grant a warrant under paragraph 3(4) in relation to it, or

(b) the work concerned is completed.

Warrants for ejection

3 (1) Where an occupant has not complied with a requirement under paragraph 2, the local 25

authority may, by summary application, apply to the sheriff for a warrant for the ejection 
of the occupant from the land or premises in question.

(2) No such application may be made before the expiry of the period specified in the notice 
served under paragraph 2(2).

(3) On such an application, the sheriff may require the service of a further notice on the 30

occupant.

(4) The sheriff may, if satisfied that the occupant is likely to be endangered by the carrying 
out of the work concerned, grant a warrant of ejection requiring the occupant to move 
from the land or premises in question, within such period as the sheriff may determine, 
until the work is completed.35

(5) Such a warrant—

(a) may be made subject to such other conditions (including conditions with respect 
to payment of rent) as the sheriff thinks just and equitable, but

(b) where a further notice is served under sub-paragraph (3), may not require the 
occupant to move before the day which is 14 days after service of that notice.40
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(6) No such warrant may require a person to move from any living accommodation which is 
that person’s only or main residence unless the sheriff is satisfied that suitable 
alternative living accommodation on reasonable terms will be available to that person.

(7) The reference in sub-paragraph (6) to suitable alternative living accommodation is a 
reference to accommodation which is suitable for occupation by the resident and any 5

other person whose only or main residence would, but for the location of that other 
person’s place of work or of any educational institution which the person attends, be the 
accommodation concerned.

(8) The sheriff’s decision on the application is final.

(9) Refusal by the sheriff to grant any warrant sought under this paragraph does not affect 10

the validity of the HMO amenity notice in relation to which the warrant was sought.

(10) Nothing in the Rent (Scotland) Act 1984 (c.58) or in Part 2 of the Housing (Scotland) 
Act 1988 (c.43) restricts the power of a local authority to apply for, or the power of the 
sheriff to grant, a warrant under sub-paragraph (4).

15

Unlawful occupation etc.

4 (1) A person commits an offence if the person, knowing that a requirement under paragraph
2(1) has effect in relation to any land or premises—

(a) occupies it or them, or

(b) permits such occupation.20

(2) A person guilty of an offence under sub-paragraph (1) is liable, on summary conviction, 
to a fine not exceeding level 5 on the standard scale or to imprisonment for a term not 
exceeding 3 months or to both. 

(3) It is not an offence under sub-paragraph (1)—

(a) for a person to continue to occupy any land or premises which that person 25

occupied on the day on which the requirement under paragraph 2(1) is made, or

(b) to permit such a person to continue occupation.

Listed buildings etc.

5 (1) This paragraph applies to a building which is—

(a) included in a list of buildings of special architectural or historic interest, being a 30

list compiled or approved under section 1 of the Planning (Listed Buildings and 
Conservation Areas) (Scotland) Act 1997 (c.9) (“the 1997 Act”),

(b) subject to a building preservation notice under section 3 of the 1997 Act, or

(c) one to which section 66 of the 1997 Act (control of demolition in conservation 
areas) applies.35

(2) The local authority must, before it carries out any work in any living accommodation 
which is, or which forms part of, a building to which this paragraph applies in pursuance 
of paragraph 1, consult—

(a) the Scottish Ministers,

(b) the planning authority (where the planning authority is not the local authority), 40

and
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(c) such other persons as the local authority thinks fit.

(3) Any requirement under section 137A(2) to carry out work in or in relation to a building 
to which this paragraph applies has effect only in so far as it is not inconsistent with any 
provision of the 1997 Act.

Recovery of expenses etc.5

6 (1) The local authority may recover any expenses it incurs in carrying out any work 
authorised by this schedule from the owner of the living accommodation concerned.

(2) Sub-paragraph (1) entitles the local authority to recover—

(a) any administrative expenses incurred by it in connection with the act to which the 
expenses relate or, as the case may be, with the making of the payment, and10

(b) interest, at such reasonable rate as it may determine, from the date when a demand 
for payment is served until the whole amount is paid.

(3) Notice of any decision to demand recovery of expenses under this paragraph must be 
given in accordance with section 142.

(4) That notice may include, in addition to the matters specified in section 142(9)(a) and (b), 15

a declaration by the local authority that any sums recoverable under this paragraph are to 
be payable by instalments.

Certification

7 (1) A person who is required to carry out work by an HMO amenity notice may apply to the 
local authority for certification that the work has been completed.20

(2) An application under this paragraph is not competent unless the applicant has paid any 
expenses demanded by the local authority under paragraph 6 in relation to that work.

(3) The local authority must grant the certificate applied for if satisfied that the work 
required by the notice has been completed.

(4) Notice of any decision to refuse such an application must be given in accordance with 25

section 142.

Registration

8 The local authority must keep a written record of each HMO amenity notice which 
relates to living accommodation which is not a building.
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SCHEDULE 5
(introduced by section 166(1))

CONSEQUENTIAL CHANGES

PART 1

MODIFICATION OF ACTS5

References to “standard amenities”

1 A reference in any previous enactment to “standard amenities” within the meaning of—

(a) section 39 of the Housing (Financial Provision) (Scotland) Act 1968 (c. 31),

(b) section 7 of the Housing (Scotland) Act 1974 (c.45), or

(c) section 244 of the 1987 Act,10

is a reference to standard amenities within the meaning of section 70(4). 

Crofters Holdings (Scotland) Act 1886 (c.29)

2 For paragraph 1A of the Schedule to the Crofters Holdings (Scotland) Act 1886, 
substitute—

“1A Work carried out in implementation of an HRA action plan included in an 15

HRA designation order made under section 1 of the Housing (Scotland) Act 
2005 (asp 00).”.

Land Compensation (Scotland) Act 1973 (c.56)

3 In section 27(7) of the Land Compensation (Scotland) Act 1973—

(a) in paragraph (a), for the words “an order under section 88 of that Act” substitute 20

“an HRA designation order under section 1 of the Housing (Scotland) Act 2005 
(asp 00)”,

(b) in each of paragraphs (b) and (c), at the end insert “of 1987”, 

(c) for paragraph (d), substitute—

“(d) a work notice under section 30 of the said Act of 2005.”.25

Rent (Scotland) Act 1984 (c.58)

4 The Rent (Scotland) Act 1984 is amended as follows.

5 For “rent assessment”, in each place where those words appear in—

(a) sections 44, 46(6), 48(1), 49(2), 50(4), 53(1), 60(2), 65(1) and (2), 66(1) and (5), 
66A(2) and (3), 67(1), 68, 70(1) and (4), 71(1), 72(1), 74(1), 77, 80(1), 81(1) (in 30

the definition of “register”), 85(1)(b) and 115(2),

(b) paragraphs 1, 5 to 7 and 11 of Schedule 4,

(c) paragraphs 6, 7(1), 8(1), 11(3), 12 and 13(1) of Schedule 5,

(d) paragraphs 2(1) and (2), 5, 6(1), 7(1) and (2) and 9(b) of Schedule 6,
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(e) the titles of sections 44, 65, 66, 71, 72 and 77 and the title of Schedule 4,

(f) the cross-headings before paragraphs 8 and 13 of Schedule 5,

substitute “private rented housing”.

6 In section 106—

(a) in subsection (1), for the words “Part XIII of the Housing (Scotland) Act 1987” 5

substitute “a grant or loan under Part 2 of the Housing (Scotland) Act 2005 (asp 
00)”,

(b) in subsection (2), for the words “section 241(2) of the Act of 1987” substitute 
“section 72(7) of the said Act of 2005”,

(c) for subsection (5), substitute—10

“(5) In this section—

“standard amenities” has the meaning given by section 70(4) of the said 
Act of 2005; and

“tolerable standard” has the meaning given by section 86 of the Housing 
(Scotland) Act 1987 (c. 26).”.15

7 In section 115(1), for the definition of “rent assessment committee” substitute—

““private rented housing committee” has the meaning assigned to it by 
section 44 above;”.

8 In paragraph 5 of Schedule 4, the words “to act for any registration areas” are repealed.

Housing (Scotland) Act 1987 (c.26)20

9 The 1987 Act is amended as follows.

10 In section 107, after “amenities”, where it first occurs, insert “(within the meaning given 
by section 70(4) of the Housing (Scotland) Act 2005 (asp 00))”.

11 In section 308(1), for the words from “sections” to “8” substitute “section 121”.

12 In section 311(1), for paragraph (b) substitute—25

“(b) if the house is in a housing renewal area (within the meaning of the 
Housing (Scotland) Act 2005 (asp 00)), the date on which the order 
designating it was made under section 1 of that Act of 2005 and the 
authority which made it;”. 

12A In section 313(3), for the words from “may,” to the end substitute “may treat the failure 30

as a failure to carry out work required by a work notice (within the meaning of the 
Housing (Scotland) Act 2005 (asp 00)) and the provisions of that Act which relate to the 
enforcement of such notices by local authorities shall apply with such modifications as 
may be necessary.”.

13 In section 338(1), for the definition of “disabled person” substitute—35

““disabled person” has the same meaning as in the Disability 
Discrimination Act 1995 (c.50),”.

14 In paragraph 1 of Schedule 9, for “sections 108(3), 131(2) and 164(4)” substitute 
“section 131(2)”.
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Housing (Scotland) Act 1988 (c.43)

15 In the Housing (Scotland) Act 1988, for “rent assessment”, in each place where those 
words appear in—

(a) sections 17(3) to (5), (7) and (8), 24(3), 25(1) and (4) to (7), 25A(4), 25B(1) and 
(3), 34(1), (3) and (4), 44(3), 48(1) and (2), 48A, 49(1) and (2) and 68,5

(b) the titles of sections 25, 25B, 34, 35 and 48,

substitute “private rented housing”.

Tribunals and Inquiries Act 1992 (c.53)

16 In paragraph 59 of Schedule 1 to the Tribunals and Inquiries Act 1992, for “rent 
assessment” substitute “private rented housing”.10

Home Energy Conservation Act 1995 (c.10)

16ZA In section 1 of the Home Energy Conservation Act 1995, in paragraph (aa)(ii) of the 
definition of “residential accommodation”, for the words from “a” to “1987” substitute 
“an HMO (within the meaning of the Housing (Scotland) Act 2005 (asp 00)) which 
requires to be licensed under Part 4 of that Act”.15

Building (Scotland) Act 2003 (asp 8)

16A Section 24 (duty to keep building standards register) of the Building (Scotland) Act 
2003 is amended as follows.

16B In subsection (1)—

(a) the word “and” which follows paragraph (b) is repealed,20

(b) after paragraph (c) insert “, and

(d) work notices served under section 30, demolition notices served under 
section 33, and HMO amenity notices (insofar as they relate to buildings) 
served under section 137A, of the Housing (Scotland) Act 2005 (asp 
00)”.25

16C In subsection 2(a), for “(c)” substitute “(d)”.

Scottish Public Services Ombudsman Act 2002 (asp 11)

17 In paragraph 5 of schedule 3 to the Scottish Public Services Ombudsman Act 2002, for 
“rent assessment” substitute “private rented housing”.

Fire (Scotland) Act 2005 (asp 5)30

17A In section 78(5)(a) of the Fire (Scotland) Act 2005, for the words from “as” to 
“required” substitute “which requires to be licensed under Part 4 of the Housing 
(Scotland) Act 2005 (asp 00)”.
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Part 2—Revocation of subordinate legislation

PART 2

REVOCATION OF SUBORDINATE LEGISLATION

The Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple Occupation) Orders

18 The following orders are revoked—

(a) the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple 5

Occupation) Order 2000 (S.S.I. 2000/177), 

(b) the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple 
Occupation) Amendment Order 2002 (S.S.I. 2002/161), and

(c) the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple 
Occupation) Amendment Order 2003 (S.S.I. 2003/463).10

622



Housing (Scotland) Bill 127
Schedule 6—Repeals

SCHEDULE 6
(introduced by section 166(2))

REPEALS

Enactment Extent of repeal

  5

10

15

20

25

30

Caravan Sites and Control of 
Development Act 1960 (c.62)

Land Compensation (Scotland) Act 
1973 (c.56)

Civic Government (Scotland) Act 
1982 (c.45)

Housing (Scotland) Act 1987 (c.26)

Housing (Scotland) Act 1988 (c.43)

In schedule 1, paragraph 11A.

In section 34(2), the words “and paragraph 12 of 
Schedule 8 to”.

In section 36(4)(b), the words “or section 214 of 
the Housing (Scotland) Act 1987”.

Section 87(5).

Sections 85(3), 88 to 106, 108 to 113, 120(6) and 
124(4).

Part 8.

Sections 214, 215, 217, 218 and 219(1)(a).

Part 13.

In sections 309(1) and 310, the word “88,”.

Section 311(1)(e).

Section 313(4).

In Section 319(1), in paragraph (a), the words 
from second “any” to “Part V or”; the words from 
“or” which follows paragraph (a) to the end of 
paragraph (c); and the words from “or, in a case 
falling under paragraph (c)” to the end.

In section 338(1), the definitions of “disabled 
occupant”, “housing action area”, “improvement”, 
“improvement grant”, “repairs grant” and 
“standard amenities”.

Schedules 7, 8, 10, 11 and 17 to 19.

In schedule 23, paragraph 1.

Section 2(8) and (9).

In schedule 7, paragraphs 10 to 16.
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Enactment Extent of repeal

5

10

15

20

Local Government Act 1988 (c.9)

Local Government and Housing Act 
1989 (c.42)

Agricultural Holdings (Scotland) 
Act 1991 (c.55)

Clean Air Act 1993 (c.11)

Leasehold Reform, Housing and 
Urban Development Act 1993 (c.28)

Abolition of Feudal Tenure etc. 
(Scotland) act 2000 (asp 5)

Housing (Scotland) Act 2001 (asp 
10)

Antisocial Behaviour etc. (Scotland) 
Act 2004 (asp 8)

In schedule 8, paragraphs 6 and 7.

In schedule 9, paragraph 12.

Sections 24 to 26.

In schedule 11, paragraph 95.

In paragraph 18 of Part 2 of Schedule 5, the words 
from second “and” to the end of that paragraph.

In schedule 11, paragraph 54.

Section 62(2)(c).

Section 157(4).

In schedule 12, paragraph 48(6) to (12) and (16).

Section 92(3) and (6).

In section 93(1) and (3), the words “or (3)”.

Part 6.

In schedule 10, paragraph 13(23) to (35) and 
(41)(c).

Sections 81(3)(d) and 83(6)(c).

Housing Act 2004 (c.34)

Fire (Scotland) Act 2005 (asp 5)

Sections 209 to 211.

Section 78(5)(f).

624



625



SP Bill 40B                                                                                            Session 2 (2005)

Housing (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to make provision about housing standards; to confer a 
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provision about mobile homes; to make provision about matters to be considered by local 
authorities when assessing suitability of persons to act as a landlord; and for connected 
purposes.
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